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K[ VG[ T[DGF ZOF/LIFJF/F l5+F. AC[G K[ H[ ;]ZT D]SFD[ ZC[ K[ VG[ VFZM5L

T[GF  HF6LTF  YTF  CMIP  T[DH OZLIFNLG[  T[GL  AC[G[  H6FJ[, S[4  VFZM5L

VG[  OZLIFNL  V[S  7FlTGF  CMI  VG[  OZLIFNLGL  AC[G  VFZM5LG[  JQFM"YL

VM/BTF  CMIP  H[YL  VFZM5L  VG[  OZLIFNLGF  A[GG[  ;FZF  ;\A\W  A\WFI[,

CMIPVFZM5L OZLIFNLGL l5+F. AC[GGF HF6LTF CMI ;\A\WGL ~V[ VFZM5L

TYF OZLIFNLGL AC[G TFPZ)q_$qZ_Z! GF ZMH E[\;F6 D]SFD[ VFJ[,F VG[

OZLIFNLG[ H6FJ[, S[4ccT[VMGL p5Z VFlY"S AMHM JWL UI[, K[ H[YL E[\;F6

VFJ[, K[ VG[ ;]ZT D]SFD[ N[6] JWL HTF tIF\ ZCL XS[ T[D GYL VG[ W\WFDF\

S[8,LS HuIFV[ ZSD O;FI[, CMI VG[ T[ ZSD 8]\S ;DIDF\ VFJ[ T[D G CMI4

H[YL 8]\SF ;DI 5]ZTF ~l5IF 5F\R ,FB VF5[ TM W\WF DF\ D]xS[,L N]Z YFIcc T[D

JFT SZTF OZLIFNLV[  VFZM5L p5Z lJ`JF; ZFBL4 OZLIFNLV[  5MTFGF lD+

VG[ ;UF 5F;[YL VG[ 5MTFGL ARTGL ZSDDF\YL ZSD pKLGL ,. VFZM5L
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Z_Z!  GF  ZMH  T[VMGL  5F;[  jIJ:YF  Y.  HX[  V[8,[  R]SJL  VF5X[P  AFN

OZLIFNLV[ VFZM5L 5F;[ 5{;FGL DF\U6L SZTF VFZM5LV[ OZLIFNLG[ V[RP0LP

V[OP;LPA[gS4;]ZT XFBFGM R[S G\P____Z)4~FP54__4___qvsV\S[ ~l5IF
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GL ,[6L ZSD D/L HX[PH[ JRG VG[ lJ`JF; ;FY[ OZLIFNLV[ VFZM5L 5F;[YL

R[SGM :JLSFZ SZ[,P 

s!PZfP JW]DF\4H6FJ[, K[ S[4VFZM5LV[ VF5[, R[S VFZM5LGL ;]RGF D]HA OZLIFNL
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))#_ DF\ TFP!_q_(qZ_Z! GF ZMH S,LIZL\U DF8[ ZH] SZTF ;NZ R[S cc.G

;OLXLIg8 O\0cc GF X[ZF ;FY[ 5ZT OZ[,P H[GL A[gS NJFZF OZLIFNLG[ TFP!Zq

_(qZ_Z! GF ZMH HF6 SZ[,LP R[S ZL8G" YTF OZLIFNLV[ VFZM5LG[ JFZ\JFZ

HF6 SZ[,L T[D KTF\ VFZM5LV[ SM. ;\TMQFSFZS HJFA VF5[, GlCP

s!P#fP JW]DF\4H6FJ[,  K[  S[4R[S  ZL8G"  YIFGL  OZLIFNLV[  VFZM5LG[  JFZ\JFZ  HF6

SZ[,L T[D KTF\ SM. HJFA GlC VF5TF OZLIFNLV[ VFZM5LG[ TFP(q)qZ! GF

ZMH ZHLPV[P0LPDFZOT[ GM8L; DMS,JFDF\ VFJ[,LP H[ GM8L; VFZM5LG[ TFP!#

q_)qZ_Z! GF ZMH AHL UI[, K[ KTF GM8L;DF\ H6FjIF VG];FZ lNGv!5

DF\ R[SGF GF6F VNF SZ[, GYL T[DH GM8L;GM SM. HJFA VF5[, GYLPH[YL

OZLIFNLV[ WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#( D]HA CF,GL

OZLIFN NFB,  SZL4 VFZM5L ;FD[ WMZ6;ZGF 5U,F ,.4 SFD R,FJL ;HF

SZJF TYF VFZM5L 5F;[YL R[S D]HAGL ZSD TYF N\0 V5FJJF TYF VgI

D/L XSTL TDFD NFN V5FJJF VZH SZ[, K[P 
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sZfP OZLIFNLGL OZLIFN ;A\W[ lS|DLG, 5|M;LHZ SM0GL S,DvZ__ D]HA ;MU\N

p5Z J[ZLOLS[XG GM\WJFDF\ VFJ[, VG[ tIFZAFN ZH] N:TFJ[HL 5]ZFJM wIFG[

,.4 VFZM5L ;FD[ p5ZMST U]GFG]\ ;\7FG ,.4 DFZF 5]ZMUFDL gIFIFWLX zL

wJFZF ;NZ OZLIFN ZHL:8Z ,[JFGM4T[DH VFZM5L p5Z 5|M;[; .:I] SZJFGM

C]SD SZJFDF\ VFJ[, CTMP

s#fP tIFZAFN4VFZM5LG[ WMZ6;Z ;D\X AHL HTF H[GF VG];\WFG[ VFZM5L V+[GL

VNF,TDF\  p5l:YT YTF4  VFZM5LG[  lS|DLG, 5|M;LHZ SM0GL  S,DvZ_*

D]HA OZLIFNGL  GS, D/L  UI[, CMJFGL  BF+L  SIF"AFN U]GF  V\U[  ;DH

VF5L VF\Sv!* YL lGJ[NG ,[JFDF\  VFJTF VFZM5LV[ U]GFGM .gSFZ SZ[,P

tIFZAFN OZLIFNLGF  5]ZFJF  5Z  SFD D],tJL  ZFBJFDF\  VFJ[, VG[  OZLIFN

51FGM 5]ZFJM GM\WJFDF\ VFJ[, K[P

s$fP tIFZAFN4  OZLIFNLV[  T[VMGL  OZLIFNGF  ;D"YGDF\  GD]GFvSsVf D]HAGF

DF{lBS 5]ZFJFVM TYF N:TFJ[HL 5]ZFJFVM ZH] ZFB[, K[P tIFZAFN4 OZLIFNL

TZO[ JW] 5]ZFJM ZH] SZJM G CMI H[YL VF\Sv$( YL 5]ZFJF A\WGL 5]ZXLQF ZH]

SZTF OZLIFNLGM 5]ZFJM A\W SZJFDF\ VFJ[, CTMP

s5fP tIFZAFN VFZM5LG]\  S|LDLG, 5|M;LHZ SM0GL S,Dv#!# VgJI[G]\  JWFZFG]\

lGJ[NG ,[TF T[DF\  T[VMV[  OZLIFN51FGF 5]ZFJFGM .gSFZ SZL  H6FJ[  K[  S[4

VDM VFZM5L 5F;[ OZLIFNL SM. SFIN[;ZGL ,[6L ZSD G DF\UTF CMJFYL R[S

GM N]Z]5IMU SZL VDFZL ;FD[ BM8L OZLIFN SZ[, K[P VDM lGNM"QF KLV[P T[JL

ClSST H6FJ[, K[P JW]DF\4 T[VM ;MU\N p5Z H]AFGL VF5JF DFU\TF G CMJFG]

TYF ARFJGF ;FC[N T5F;JF DF\UTF CMJFGL ClSST H6FJ[, K[P

s&fP tIFZAFN4 VF SFD[ VFZM5L TZO[ GD]GFvSsAf D]HAGF DF{lBS 5]ZFJFVM TYF

N:TFJ[HL 5]ZFJFVM ZH] ZFB[, K[P tIFZAFN4 ;NZ SFD[ VFZM5LGF JW] 5]ZFJF

p5Z CT] VG[ VFZM5LG[ T[DGM lJX[QF 5]ZFJM ZH] SZJF DF8[ jIFHAL VG[ 5]ZTL

TSM  VF5JF  KTF  5MTFGM  lJX[QF  5]ZFJM  ZH]  SZ[,  G  CMI  H[YL  VF
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SFD[  VFZM5LGL VF\Sv!!_ GL VZHL GLR[  C]SD SZL  VFZM5LGM 5]ZFJM A\W

SZJFDF\ VFJ[, K[P

s*fP tIFZAFN4 OZLIFNL TZO[ TO[" VF\Sv!#( YL ,[lBT N,L, ZH] SZJFDF\ VFJ[,

K[P H[ ,[lBT N,L, J\RF6[ ,LWLP T[DH OZLIFNLGF lJwJFG JSL, zL V[;P

VFZP0M0LIFV[ T[VMGL DF{lBS N,L, SZL H6FJ[, K[ S[4 VF SFDGF OZLIFNL

VG[ VFZM5LG[ V[SALHF ;FY[ ;FZF ;\A\W CMI T[YL VFZM5L TZOYL DF\U6L

YTF OZLIFNLV[ VFZM5LG[ ~FP54__4___qv CFY pKLGF VF5[,FP H[ ZSDGL

R]SJ6L DF8[ VFZM5LV[ TSZFZL R[S OZLIFNLG[ VF5[, CTM4 H[ R[S 5ZT JUZ

:JLSFZFI[  5ZT  OZTF  VF  SFDGF  VFZM5LG[  SFINF  D]HA  l0DFg0  GMl8;

VF5JFDF\  VFJ[,4  H[  GMl8;  VFZM5LG[  AHL  UI[,P  VFD  OZLIFNLV[  WL

G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  HMUJF.G]\  5F,G  SZ[,  K[4  T[D  KTF\

VFHlNG ;]WL VFZM5LV[ OlZIFNLGL ,[6L ZSD R]SJL VF5[, GYLP VF AFAT[

OZLIFNLV[ VF\Sv& YL H]AFGL VF5[, K[ VG[ VF SFD[ VF\Sv!) YL VF\SvZ$

GF N:TFJ[HM ZH]  SZ[,F  K[4  VF SFD[  ZH]  YI[, VF\Sv!) JF/M TSZFZL R[S

ccO\0; .G;OLXLIg8cc GF X[ZF ;FY[ 5FKM OZ[,4 T[ ZL8G" D[DM ZH] YI[,M K[4

lGIT ;DI DIF"NFDF\ GM8L; VF5[, K[P VFYL OZLIFNLV[ T[GM S[; ;FALT

SZ[, K[P VF SFD[ VFZM5LV[ TSZFZL R[S 56 OZLIFNLGF GFDGM VF5[, K[P WL

G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#) D]HA TSZFZL R[S VFZM5LV[

T[GF  SFIN[;ZGF  N[JF  VG[  HJFANFZL  5[8[  VF5[,  CMJFG]\  VNF,T[  VG]DFG

SZJFG]\ ZC[ K[P H[ VG]DFGG]\ VFZM5LV[ B\0G SZJFG]\ CMI K[4 5Z\T] VFZM5L VF

VG]DFGG]\  B\0G SZJFDF\  lGQO/ ZC[, K[P  VFD4 VF SFDGF OZLIFNL wJFZF

T[VMGM S[; ;FALT SZJFDF\ VFJ[, K[P ;AA VFZM5LG[ ;HF SZJF VZH SZ[,

K[P

s(fP JW]DF\4 VF SFDGF VFZM5L TO[" VF\Sv&) YL ,[lBT N,L, ZH] SZJFDF\ VFJ[,

K[P  H[  ,[lBT  N,L,  J\RF6[  ,LWLP  T[DH  VFZM5L  TZO[  lJwJFG  JSL,  zL
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V[;PS[PJ[SZLIFV[  DF{lBS N,L, SZL  H6FJ[, K[  S[4  VF  SFD[  OZLIFNL  5MT[

WFZFXF:+L  K[  VG[  SFINM  ;FZL  ZLT[  HF6[  K[P  OZLIFNL  VG[  VFZM5L  JrR[

GF6F\SLI jIJCFZ SIFZ[ YI[,M T[GL SM. :5Q8TF OZLIFNLV[ SZ[, GYLPJW]DF\

OZLIFNLV[  SC[JFTL CFY pKLGL VF5[, ZSD ~l5IF 5F\R ,FB SIFZ[4  SMGL

CFHZLDF\  VG[ S[JL ZLT[  VF5[, T[JL SM. ClSST H6FJ[, GYL S[  T[  AFAT[

SM. ;FC[NG[ 56 T5F;[, GYL4 S[ 5MT[ 5MTFGL VFJSGF SM. 5]ZFJF ZH] SZ[,

GYLP  H[YL  OZLIFN  ClSST D]HA ~l5IF  5F\R  ,FB VFZM5LG[  CFY pKLGF

VF5[, CMJFGL ClSST X\SF pt5gG SZ[ K[P JW]DF\4 VFZM5L wJFZF VF\Sv& YL

OZLIFNLGL SZ[, p,8 T5F;GL CSLSTM T[DH VFZM5L NJFZF T[DGF 5]ZFJFGF

TASS[  VFZM5LG]\  VF\Sv5#  G]\  ;ZT5F;G]\  ;M\UNGFD]  TYF  VFZM5L  TZO[

T5F;JFDF\ VFJ[, A[\S ;FC[N  EF{lTSS]DFZ A8]SEF. ;M,\SLGM  VF\Sv)& GM

;MU\W p5ZGM 5]ZFJM wIFG[ ,[TF\4  VFZM5LV[ OZLIFNLGF 5]ZFJFG]\  B\0G SZ[,

K[ VG[ 5MTFGM 5|MA[A, 0LO[g; pEM SZ[, K[4H[YL VMG; VF SFDGF OlZIFNL

p5Z XLO8 YI[, CMI KTF\4 OlZIFNL wJFZF T[VMGL p5Z VFJL UI[, VMG;

XLO8  SZJF  ;AAGM  5]ZFJM  VF5[,  GYLP  H[YL  OZLIFNLG[  G[UMXLV[A,

.g:8|]D[g8; V[S8GL S,Dv!!(sV[f VG[ S,Dv!#) D]HAGF VG]DFGGM

,FE D/L XS[ GCL\P H[YL T[GM ,FE VF SFDGF VFZM5LG[ VF5JM HM.V[P T[ H

ZLT[ VF SFDGF OZLIFNL wJFZF T[VMGL OZLIFNDF\ H6FJ[, K[ T[JL SM. H ZSD

VF SFDGF VFZM5L 5F;[YL ,[6L YTL GYLP H[YL 56 VF SFDGF VFZM5LG[ WL

G[UMXLV[A, .g:8=]D[g8; V[S8GL S,Dv!#( VgJI[ ;HF SZL XSFI T[D

GYLP VFD4 p5ZMST TDFD CSLST wIFG[  ,. OZLIFNLGL OZLIFN ZN SZL4

VFZM5LG[ lGNM"QF KM0L D]SJF ZH]VFT N,L, SZ[, K[P

s)fP OZLIFN51F[ ZH] YI[, 5|:T]T 5]ZFJF p5ZYL ;NZC]\ OZLIFNGF gIFlIS lG6"I

DF8[ GLR[ D]HAGF\ D]N'FVM p5l:YT YFI K[P
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VF5[, H[  R[S OZLIFNLV[  T[DGL A[gS4 A[gS VMO AZM0F4 E[\;F6 XFBFDF\
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DF8[ ZH] SZTF ;NZ R[S cc.G ;OLXLIg8 O\0cc GF X[ZF ;FY[ 5ZT OZ[,P H[GL

HF6 OZLIFNLG[ A[gS NJFZF TFP!Zq_(qZ_Z! GF ZMH YI[,LP H[ R[S ZL8G"

GL HF6 OZLIFNLV[ VFZM5LG[ JFZ\JFZ SZJF KTF\ VFZM5LV[ SM. ;\TMQFSFZS

HJFA GCL VF5TF OZLIFNLV[4 VFZM5LG[ TFP(q)qZ_Z! GF ZMH ZHLPV[P0LP

DFZOT[ GM8L; 5F9JTF T[ GM8L; VFZM5LG[ TFP!#q_)qZ_Z! GF ZMH AHL

UI[, K[ KTF\ VFZM5LV[ R[S D]HAGF GF6F\ OZLIFNLG[ GCL R]SJL VF5LG[ WL

G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#( GM E\U SZL lX1FF5F+ U]GM

SZ[, K[ m 

Zf X]\ C]SD m

s!_fP p5ZMST D]N'FGF DFZF lG6IM T[GF SFZ6M ;lCT GLR[ D]HA K[P

!f GSFZDF\4

Zf VFBZL C]SD D]HAP

SF   Z   6M

D]N'F G\P! TYF Z ov
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OZLIFN51F[  WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#( D]HAGM U]GM

5]ZJFZ SZJF DF8[ GLR[ D]HAGL CSLST jIFHAL X\SFYL 5Z 5]ZJFZ SZJFGL ZC[

K[P

!P R[S VFZM5LV[ 5MTFGL SFIN[;ZGL HJFANFZLGF ,[6F\ 5[8[ VF%IM CMJM

HM.V[P

ZP 0L; VMGZ YI[, R[S ,bIF TFZLBYL K DF;GL V\NZ VFZM5LGL A[gSDF\

ZH] YI[, CMJM HM.V[P

#P OZLIFNLGL A[gS sS,LIZL\U A[gSf TZOYL R[SGL lAGR]SJ6L YIFGF

#_ lNJ;DF\(holder in due due course) IYFG]S|D[ WFZ6

SZGFZ 0=M. VUZ TM 5[ILV[ R[SGF 0=MVZ sVFZM5Lf G[ R[S D]HAGL ZSD

GL R]SJ6L DF8[ 0LDFg0 GM8L; VF5JL HM.V[ VG[ 0LDFg0 GM8L;DF\

R]SJ6L DF8[ lNGv!5 GM ;DI VF5JM HM.V[P

$P R[S ,BGFZ[ sVFZM5LV[f GM8L; D?IF TFZLB AFNGF !5 lNJ;DF\ R[S

D]HAGL ZSDGL R]SJ6L SZJFDF\  0=M.G[  sR[S ,BGFZf lGQO/ UI[,

CMJF HM.V[P

5P 0LDFg0  GM8L;GL  R]SJ6L  SZJFGF  !5 lNJ;GM  ;DI  5}6"  YIFGF

5KLGF V[S DF;DF\ IMuI CS]DT WZFJTL VNF,TDF\ OZLIFNLV[ OZLIFN

NFB, SZ[, CMJL HM.V[P

&P HIF\  ;]WL lJZ]wWGL CSLST ;FALT G YFI tIF\  ;]WL 0=M.V[ R[S T[GF

SFIN[;ZGF ,[6F 5[8[ D[/J[, CTM T[J]\ VG]DFG SZJFDF\ VFJX[P

s!ZfP OZLIFNLGL H]AFGL TYF ZH]  SZ[, VgI N:TFJ[HL 5]ZFJFVM p5ZYL S[8,FS

VG]DFGM VNF,T[ SZJFGF CMI K[P H[ WL G[UMXLV[A, .g:8]=D[g8; V[S8GL
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S,Dv!!( TYF S,Dv!#) J\RF6[ ,[TF\ DF,]D 50[ K[ S[4 HM V[SJFZ V[D

;FlAT YFI S[4 VFZM5LV[ OZLIFNLG[ R[S VF5[, K[ TM T[JF ;\HMUMDF\ S[8,FS

VG]DFGM VNF,T[ SZJFGF ZC[  K[P HM S[  T[  VG]DFGM lG6F"IS 5]ZFJM GYL4

5Z\T] T[JF VG]DFGMG]\ IMuI VG[ jIFHAL 5]ZFJF TYF B],F;FVMYL B\0G SZL

XSFI K[P JW]DF\4 VFZM5LV[ T[JF VG]DFGMG]\ B\0G SZJF ;MU\N p5Z H]AFGL

VF5JL H HM.V[  T[JM SM. SFINFGM lGID GYLP VFZM5L OZLIFNLGL p,8

T5F;  TYF  Z[S0"  5ZGF  5]ZFJF  5ZYL  T[JF  VG]DFGMG]  B\0G  SZL  XS[  K[P

R}SFNFGL ;UJ0TF BFTZ S,Dv!!( TYF S,Dv!#) GLR[ D]HA ZH] K[P

118.Presumptions  as  to  negotiable  instruments.  Until  the

contrary is proved, the following presumptions shall be made:

(a)  of consideration.that every negotiable instrument was made or

drawn for consideration, and that every such instrument, when it has

been  accepted,  indorsed,  negotiated  or  transferred,  was  accepted,

indorsed, negotiated or transferred for consideration;

(b)  as to date.that every negotiable instrument bearing a date was

made or drawn on such date;

(c)  as to time of acceptance.that every accepted bill of exchange

was accepted within a reasonable time after its date and before its

maturity;

(d)  as  to  time  of  transfer.that  every  transfer  of  a  negotiable

instrument was made before its maturity;

(e)  as to order of indorsements. that the indorsements appearing

upon a negotiable instrument were made in the order in which they

appear thereon;

(f)  as  to  stamp.that  a  lost  promissory  note,  bill  of  exchange  or

cheque was duly stamped;

(g)  that  holder  is  a  holder  in  due  course.that  the  holder  of  a

negotiable instrument is a holder in due course:
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Provided  that,  where  the  instrument  has  been  obtained  from  its

lawful  owner,  or  from any  person  in  lawful  custody  thereof,  by

means of an offence or fraud, or has been obtained from the maker

or acceptor thereof by means of an offence or fraud, or for unlawful

consideration, the burden of proving that the holder is a holder in

due course lies upon him.

139. Presumption in favour of holder.It shall be presumed, unless

the  contrary  is  proved,  that  the  holder  of  a  cheque  received  the

cheque, of the nature referred to in section 138, for the discharge, in

whole or in part, of any debt or other liability.

s!#fP JW]DF\4 VF SFD[ SIF\ SIF\ ;\HMUMDF\ VG]DFGMG]\ B\0G S[JL ZLT[ SZL XSFI TYF

T[JF VG]DFGMG]\ B\0G SZJF DF8[ 5]ZFJFGM AMHM SMGF 5Z K[ VG[ T[ S[JL ZLT[

B\0G SZL  XSFI T[  AFAT[  GFDNFZ ;JM"rR VNF,TGM  ccCLT[G 5LP  N,F,

lJZ]wW E|TLgN=GFY A[GZHLcc GF[ R]SFNM ZLOZ SZJM H~ZL CM. T[ GLR[ D]HA K[[P

"Hiten  P.  Dalal  v.  Bratindranath  Banerjee"  H[  AIR  2001

SUPREME COURT 3897 H[DF GFDNFZ ;JM"rR VNF,T[ V[D 9ZFJ[,

K[  S[4 Section 139 provides that  "it  shall  be presumed,  unless the

contrary is proved, that the holder of a cheque received the cheque,

of the nature referred to in Section 138 for the discharge, in whole or

in  part,  of  any  debt  or  other  liability."  The  effect  of  these

presumptions  is  to  place the evidential  burden on the accused of

proving  that  the  cheque  was  not  received  by  the  complainant

towards the discharge of any liability. Because both Sections 138

and 139 require that the Court "shall presume" the liability of the

drawer of the cheques for the amounts for which the cheques are

drawn,  as  noted  in  it  is  obligatory  on  the  Court  to  raise  this

presumption in every case where the factual basis for the raising of

the presumption had been established. It introduced an exception to

the general rule as to the burden of proof in criminal cases and shifts

the onus on to the accused. Such a presumption is a presumption of
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law, as distinguished from a presumption of fact which describes

provisions  by  which  the  Court  "may presume"  a  certain  state  of

affairs. Presumptions are rules of evidence and do not conflict with

the presumption of innocence, because by the latter all that is meant

is  that  the  prosecution  is  obliged  to  prove  the  case  against  the

accused beyond reasonable doubt. The obligation on the prosecution

may be  discharged with  the  help  of  presumptions  of  law or  fact

unless  the  accused  adduces  evidence  showing  the  reasonable

possibility of the non existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not only

in the mandate to the Court, but also in the nature of the evidence

required to rebut the two. In the case of discretionary presumption

the presumption if drawn may be rebutted by an explanation which

'might  reasonably  be  true  and  which  is  consistent  with  the

innocence"  of  the  accused.  On  the  other  hand  in  the  case  of  a

mandatory presumption "the burden resting on the accused person in

such a case would not be as light as it is where a presumption is

raised under Section 114 of the Evidence Act and cannot be held to

be  discharged  merely  by  reason  of  the  fact  that  the  explanation

offered by the accused is reasonable and probable. It must further be

shown that  the  explanation  is  a  true  one.  The  words  'unless  the

contrary is proved' which occur in this provision make it clear that

the  presumption  has  to  be  rebutted  by  proof  and  not  by  a  bare

explanation which is merely plausible. A fact is said to be proved

when its existence is directly established or when upon the material

before  it  the  Court  finds  its  existence  to  be  so  probable  that  a

reasonable man would act on the supposition that it  exist.  Unless

therefore,  the explanation is  supported by proof,  the presumption

created by the provision cannot be said to be rebutted.

s!$fP VFD4WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#) J\RF6[ ,[TF\4 lJ~wW

GL CSLST :YFl5T YFI T[  l;JFI R[SGF 3FZSG[ D/[,M R[S ;DU| VYJF

V\XTo N[JF VYJF ALHL HJFANFZL VNF SZJF DF8[ VF5[, K[ T[J]\  VG]DFG
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SZJFDF\ VFJX[PWL G[UMXLV[A, .g:8]|D[g8; V[S8DF\ ZC[, J{nFlGS VG]DFGM

G]\  B\0G SZJFGM AMHM VFZM5L p5Z ZC[,M K[P VFZM5LV[ T[DGF p5Z ZC[,M

VFJM B\0GFTDS 5]ZFJM ZH] SZJFGM AMHM S[ HJFANFZL ;]RS VG[ ;\TMQFSFZS

5]ZFJFVMYL  :YFl5T  SZL  5]ZFJFGM  AMHM  OZLYL  OZLIFNL  p5Z  :Y/F\TZ

SZJFGM CMI K[P

s!5fP JW]DF\4 GFDNFZ ;]l5|D SM8"GF  D[;;" S]DFZ V[S;5M8" lJP D[;;" XDF" SFZ5[84

Z__) V[PVF.PVFZPV[;P;LP0A<I]P !_!( GM R]SFNM DFG;C J\RF6[ ,[TF\4

“Section  118  of  the  Act  inter  alia  directs  that  it  shall  be

presumed, until the contrary is proved, that every negotiable

instrument was made or drawn for consideration. Section 139

of the Act stipulates that unless the contrary is proved, it shall

be  presumed,  that  the  holder  of  the  cheque  received  the

cheque,  for the discharge of,  whole or part  of any debt  or

liability. Applying the definition of the word 'proved' in Sec. 3

of the Evidence Act to the provisions of Secs. 118 and 139 of

the Act, it becomes evident that in a trial under Sec. 138 of

the  Act  a  presumption  will  have  to  be  made  that  every

negotiable instrument was made or drawn for consideration

and that it was executed for discharge of debt or liability once

the  execution  of  negotiable  instrument  is  either  proved  or

admitted. As soon as the complainant discharges the burden to

prove that the instrument,  say a note,  was executed by the

accused, the rules of presumptions under Secs. 118 and 139 of

the  Act  help  him  shift  the  burden  on  the  accused.  The

presumptions will live, exist and survive and shall end only

when  the  contrary  is  proved  by  the  accused,  that  is,  the

cheque was not issued for consideration and in discharge of

any debt or liability. A presumption is not in itself evidence,

but  only  makes  a  prima  facie  case  for  a  party  for  whose

benefit it exists. The use of the phrase "until the contrary is
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proved" in Sec. 118 of the Act and use of the words "unless

the  contrary  is  proved"  in  Sec.  139  of  the  Act  read  with

definitions of " may presume" and "shall presume" as given in

Sec.  4  of  the  Evidence  Act,  makes  it  at  once  clear  that

presumptions  to  be  raised  under  both  the  provisions  are

rebuttable. When a presumption is rebuttable, it only points

out that the party on whom lies the duty of going forward

with evidence, on the fact presumed and when that party has

produced evidence fairly and reasonably tending to show that

the  real  fact  is  not  as  presumed,  the  purpose  of  the

presumption is over. The accused in a trial under Sec. 138 of

the  Act  has  two  options.  He  can  either  show  that

consideration  and  debt  did  not  exist  or  that  under  the

particular  circumstances  of  the  case  the  non-existence  of

consideration  and  debt  is  so  probable  that  a  prudent  man

ought to suppose that no consideration and debt existed. To

rebut the statutory presumptions an accused is not expected to

prove his defence beyond reasonable doubt as is expected of

the complainant in a criminal trial. The accused may adduce

direct  evidence  to  prove that  the  note  in  question  was  not

supported  by  consideration  and  that  there  was  no  debt  or

liability to be discharged by him. However, the Court need

not insist in every case that the accused should disprove the

non-existence  of  consideration  and  debt  by  leading  direct

evidence because the existence of negative evidence is neither

possible nor contemplated. At the same time, it is clear that

bare denial of the passing of the consideration and existence

of  debt,  apparently  would  not  serve  the  purpose  of  the

accused. Something which is probable has to be brought on

record  for  getting  the  burden  of  proof  shifted  to  the

complainant.  To  disprove  the  presumptions,  the  accused

should bring on record such facts  and circumstances,  upon

consideration of which, the Court may either believe that the
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consideration  and debt  did not  exist  or  their  non-existence

was  so  probable  that  a  prudent  man  would  under  the

circumstances of the case, act upon the plea that they did not

exist. Apart from adducing direct evidence to prove that the

note in question was not supported by consideration or that he

had not incurred any debt or liability, the accused may also

rely upon circumstantial evidence and if the circumstances so

relied  upon  are  compelling,  the  burden  may  likewise  shift

again on to the complainant. The accused may also rely upon

presumptions of fact,  for instance,  those mentioned in Sec.

114 of  the  Evidence  Act  to  rebut  the  presumptions  arising

under Secs. 118 and 139 of the Act. The accused has also an

option to prove the non-existence of consideration and debt or

liability  either  by letting in  evidence  or  in  some clear  and

exceptional cases, from the case set out by the complainant,

that is, the averments in the complaint, the case set out in the

statutory  notice  and  evidence  adduced  by  the  complainant

during the trial. Once, such rebuttal evidence is adduced and

accepted by the Court, having regard to all the circumstances

of  the  case  and  the  preponderance  of  probabilities,  the

evidential  burden  shifts  back  to  the  complainant,  and

thereafter, the presumptions under Secs. 118 and 139 of the

Act will not again come to the complainant's rescue.

VFD4 p5ZMST R]SFNM J\RF6[ ,[TF\4 T[DF\  GFDNFZ ;]l5|D SM8"[  WL

G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#( GF U]gCF ;\NE"[  S,Dv!!(

TYF S,Dv!#) GF SFINFGF VG]DFGM SIFZ[ SZL XSFI VG[ T[ VG]DFGMG]

B\0G SZJFGL HJFANFZL4 VFZM5L S[JL ZLT[ lGEFJL XS[4 T[  V\U[  lJUTJFZ

RRF" SZJFDF\ VFJ[, K[P 

s!&fP WL  G[UMXLV[A,  .g:8]|D[g8;  V[S8GL  S,Dv!!(sV[f  D]HA  J{nFlGS

VG]DFG YFI K[ S[4 HIFZ[ SM. 51FSFZMGL TZO[6DF\ R[S ,BL VF5JFDF\ VFJ[
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T[ R[S VJ[HGF AN,FDF\ VF5JFDF\ VFJ[, K[P VF VG]DFGG]\ B\0G SZJF V\U[

;FlATLGM  AMHM  R[S  ,BL  VF5GFZ  jIlST4  VJ[HGM  .GSFZ  SZGFZ  p5Z

ZC[,M K[P VFJF .gSFZGL U[ZCFHZLDF\ V[J]\ SCL XSFI GCL S[ R[S VJ[H JUZGM

CTMP GFDNFZ ;]l5|D SM8"GF4 V[PVF.PVFZP Z_!_ ;]l5|D SM8"4 5FGF G\P!))(

DF\ 5|l;wW YI[, Z\U%5F lJ~wW DMCGGM R]SFNM J\RF6[ ,[TF ;NZC]\ R]SFNFDF\

GFDNFZ ;]l5|D SM8[" WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#( D]HA

GF VFJxIS TtJM wIFG[ ,[JF HM.V[P WL G[UMXLV[A, .g:8]|D[g8; V[S8GL

S,Dv!#) D]HA SFINFSLI VG]DFGG]\ B\0G VFZM5L wJFZF SZJFDF\ VFJ[,

K[ S[  S[D m ;NZC]\  R]SFNFGF 5[ZFv!Z DF\  GFDNFZ ;]l5|D SM8["  VFZM5L VJ[H

Vl:TtJDF\ G CMJF V\U[ VYJF X\SF CMJF VYJF TM4 U[ZSFIN[;Z CMJF V\U[

5]ZFJFYL ATFJL XS[ T[JF ;\HMUMDF\ OZLIFNL p5Z 5]ZFJFGF AMHFG]\ :Y/F\TZ

YFI K[4 5Z\T] DF+ VFJM VJ[H G CMJF V\U[ DF+ GSFZ SZJFYL ARFJ U6L

XSFI GCLP VFZM5LV[ VFJ]\ Z[S0" p5Z ,[J]\ HM.V[ S[ H[ DFGL XSFI T[J]\ CMI TM

H 5]ZFJFGF AMHFG]\  :Y/F\TZ OZLIFNL TZO[ YFIP JW]DF\4 p5ZMST R]SFNFGF

5[ZFv!$ DF\ WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#) GL K6FJ8

SZL VF S,D C[9/ SFINFSLI VG]DFG SFIN[;Z J;], VFJL XS[ T[JF N[JF

VYJF  HJFANFZL  Vl:TtJ  ;FY[  VG]DFG  SZJFG]\  K[P  5Z\T]  SFIN[;ZGL

HJFANFZL CMJF V\U[G]\ VG]DFG Y. XS[ GCL T[JM lS|Q6F HGFN"G E8' lJ~wW

NTF+[I C[U0[GF R]SFNFDF\  ,LW[, jI]C IMuI G CMJFG]\  GFDNFZ  ;]l5|D SM8["

Z\U%5F lJ~wW DMCGGF R]SFNFDF\ 9ZFJ[, K[P

s!*fP p5ZMST A\G[ R]SFNF J\RF6[ ,[TF\4 GFDNFZ ;]l5|D SM8[" Z\U%5FGF R]SFNFDF\ WL

G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#)4 !!(sV[f GL K6FJ8 SZL4

HM R[S VF5JFDF\ VFJ[, CMI TM VFJM R[S VJ[H 5[8[ VF5JFDF\ VFJ[, K[ T[J]\

VG]DFG TYF WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#) GL HMUJF.

J\RF6[ ,[TF VFZM5LV[ R[S ,BL VF5[, T[ SFIN[;Z J;], VFJL XS[ T[JF N[JF

V\U[  VF5[, T[J]\  OZLIFNLGL TZO[6DF\  VG]DFG SZJ]\  HM.V[P  HIFZ[  OZLIFNL
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5MTFGF  5]ZFJFDF\  VFZM5LV[  R[S  ,BL  VF%IFGL  CSLST  ;FlAT  SZ[P  5Z\T]

VFZM5LV[ SFIN[;ZGF N[JFGL HJFANFZL VNF SZJF DF8[ R[S VF5[, GYL T[JF

ARFJDF\  B\0GFtDS  5]ZFJM  ZH]  SZJFGL  HJFANFZL  ccl5|5Mg0Zg;  VMO

5|MA[AL,L8Lcc IFG[ S[ B\0GFtDS 5]ZFJFGM AMHM ;\ElJTTFGL XSITF D]HA

VFZM5LGF XLZ[  ZC[  K[P  GFDNFZ prR SM8M"GF  R]SFNFYL 5|:YFl5T YI[, K[P

;\ElJT ARFJ 5]ZJFZ SZJF DF8[ VFZM5LG[ JL8G[X AM1FDF\ H]AFGL VF5JL

H~ZL  GYLP  5Z\T]  Z[S0"  p5Z  H[  5]ZFJF  ZH]  SZJFDF\  VFJ[,  CMI  T[  p5ZYL

;\ElJT ARFJ DFGJF H~ZL K[ T[JL CSLST ;FlAT SZJL HM.V[P OZLIFNLV[

5MTFGF S[;GL CSLST JFHAL X\SFYL 5Z ;FlAT SZJL HM.V[P T[ H ZLT[4 WL

G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#( D]HAGL OMHNFZL SFI"JFCLDF\

VFZM5LV[  VFJM  ARFJ JFHAL X\SFYL 5Z 5]ZJFZ SZJFG]\  ZC[T]  GYLP 5Z\T]

GFDNFZ prR SM8[" 5|l;wW SZ[, l;wWF\T D]HA VG]DFGG]\ B\0G ;\ElJTTFGL

XSITF D]HA ;FlATLGM AMHM 51FSFZM p5Z O[ZAN, YTM ZC[ K[P

s!(fP VF SFD[ ZH] YI[, Z[S0" 5ZGM 5]ZFJM wIFG[ ,[JFDF\ VFJ[ TM4 OZLIFNLV[ 5MTFGL

;MU\N p5ZGL VF\Sv& YL ZH] SZ[,L H]AFGLDF\ 5MTFGL VF\Sv! GL OZLIFNDF\

H6FJ[,L TDFD CSLSTMG[ J/UL ZCL VG[ OZLIFNG[ ;DY"GSFZL 5]ZFJM ZH]

SZ[, K[P VF TDFD CSLSTMG[ VF SFD[ VFU/ p5Z lJUTJFZ ZLT[ H6FJJFDF\

VFJ[,L CMJFYL T[G\] 5]GZFJT"G YT\] V8SFJJF DF8[ V+[ J6"G SZJFDF\ VFJ[,]

GYLP

s!)fP VF SFD[ VFZM5LGM ARFJ V[JM K[ S[4 VFZM5LG[ OZLIFNL ;FY[ OZLIFN D]HAGM

GF6F\SLI jIJCFZ YI[, GYL TYF OZLIFNL SC[JFTL ZSD ~FP54__4___qv

VFZM5LG[  VF5L  XS[  T[JL  OZLIFNLGL  OF.GFg;LI, S[5[;L8L  CMI T[JL  SM.

CSLST OZLIFNLV[ 5]ZJFZ SZ[, GYLP T[DH SC[JFTL CFY pKLGL ZSD ~l5IF

54__4___qv VF5[, CMJF V\U[ 56 SM. N:TFJ[HL VFWFZ ZH] SZ[, GYLP

VFD4 OZLIFNLGL OZLIFN CSLST X\SF p5HFJGFZL CMI T[GM ,FE VFZM5LG[
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D/JM HM.V[P  H[YL VFZM5LG[  lGNM"QF  9ZFJL KM0L D]SJF HM.V[P VF ;A\W[

OZLIFNLGL OZLIFN TYF ;ZT5F; J\RF6[ ,[TF\4 T[VM H6FJ[ K[ S[4 VFZM5L

VG[  OZLIFNL  V[S  7FlTGF  CMI  VG[  OZLIFNLGL  AC[G  VFZM5LG[  JQFM"YL

VM/BTF CMIP H[YL VFZM5L VG[ OZLIFNLGF A[GG[ ;FZF ;\A\W A\WFI[, CMIP

VFZM5L OZLIFNLGL l5+F. AC[GGF HF6LTF CMI ;\A\WGL ~V[ VFZM5L TYF

OZLIFNLGL AC[G TFPZ)q$qZ_Z!GF ZMH E[\;F6 D]SFD[ VFJ[,F VG[ OZLIFNL

G[ H6FJ[, S[4 ccT[VMGL p5Z VFlY"S AMHM JWL UI[, K[ H[YL E[\;F6 VFJ[,

K[ VG[ ;]ZT D]SFD[ N[6] JWL HTF tIF\ ZCL XS[ T[D GYL VG[ W\WFDF\ S[8,LS

HuIFV[ ZSD O;FI[, CMI VG[ T[ ZSD 8]\S ;DIDF\ VFJ[ T[D G CMI4 H[YL

8]\SF ;DI 5]ZTF ~l5IF 5F\R ,FB VF5[ TM W\WFDF\ D]xS[,L N]Z YFIcc T[D JFT

SZTF OZLIFNLV[  VFZM5L p5Z lJ`JF; ZFBL4 OZLIFNLV[  5MTFGF lD+ VG[

;UF 5F;[YL VG[ 5MTFGL ARTGL ZSDDF\YL ZSD pKLGL ,. VFZM5LG[ DF+

DNN  SZJFGF  .ZFN[  CFY  pKLGF  S],  ~FP54__4___qv  JUZ  jIFH[  CFY

pKLGF VF5[,P VF SFD[ VFZM5L TZOYL OZLIFNLGL SZJFDF VFJ[, p,8T5F;

wIFG[ ,[JFDF\ VFJ[ TM4 OZLIFNL H6FJ[ K[ S[4 ccV[ JFT BZL K[ S[ JQF"vZ_Z!

DF\ VDM B[TLSFD SZTF CTFP V[ JFT BZL K[ S[ Z_Z! DF\ DFZF l5TFzLGF GFD[

HDLG CTL VG[ T[ D]HA Z[JgI] Z[S0" T[VMGF GFD[ CT]\P V[ JFT BZL K[ S[ JQF"v

Z_Z! DF\ VDM .gSD WZFJTF\ CMI T[JM SM. ,[BLT VFWFZ 5]ZFJM VF SFD[ ZH]

SZ[, GYLP V[ JFT BZL K[ S[ A[gSDF\ V[OP0LP DF\ 5{;F D]SJFYL S[ ALHL ZLT[

T[ 5{;FG]\ ZMSF6 SZJFYL T[GFYL jIFH JU[Z[GL VFJS D/[ K[PV[ JFT BZL K[ S[

lGTLGEF.G[ SIFZ[I DFZ[ ;]ZT D/JFG]\ YI[,]\ GYLP V[ JFT BZL K[ S[ lGTLG

EF. X]\ SFD W\WM SZTF CTF T[GL DG[ BAZ G CTLP V[ JFT BZL K[ S[ lS|QGF

A[G S[ T[DGF 5ZLJFZHGM ;FY[ SM. GF6FSLI JC[JFZ SZ[,F CMI T[GF RMSS;

VFWFZ 5]ZFJF VDMV[ VF SFD[ ZH] SZ[,F GYLP V[ JFT BZL K[ S[ C]\  5FGSF0"

WZFJ]\  K]\  VG[ C]\  .gSD 8[S; ZL8G"  NZ JQF["  OF., SZ]\  K]\P  V[  JFT BZL K[  S[

T[JF .gSD 8[S; ZL8G"GL GS,M VDMV[ VF SFD[ ZH] SZ[, GYLP V[ JFT BZL K[
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S[ lS|QGFA[GV[ VDFZL lJZ]wW E[;F6 5M,L; :8[XGDF\ 5M,L; OZLIFN VF5[,L

K[P V[ JFT BZL K[ S[ DG[ GM8L; VF\SvZ! JF/L ATFJJFDF\ VFJ[ K[ V[ HM.G[

SC]]\ K]\ S[ T[GF 5[Z[U|FO G\AZ Z DF\ V[J]\ ,B[,]\ K[ S[ ccVF VFZM5LG[ VF5[,F 5{;F

VDMV[ VDFZF ;UF ;\A\WL VG[ lD+M 5F;[YL ,.G[ VFZM5LG[ VF5[,FPcc5Z\T]

T[GM SM. ,[BLT VFWFZ VDMV[  VF SFD[  ZH]  SZ[, GYLP V[  JFT BZL K[  S[

GM8L;DF\ VFJL SM. CSLST ,B[,L GYL S[ ccVDM OZLIFNL VDFZL AC[G SFZ6[

;FZF ;\A\W A\WFI[, VG[ VDM VFZM5L VG[ OZLIFNL JrR[ JRG lJ`JF;GF

;\A\W A\WFI[,FPcc V[ JFT BZL K[ S[ C]\  V`JLGEF. ;DH]EF. E[;F6LIFG[

VM/B]\ K]\PV[ JFT BZL K[ S[ Vl`JGEF.V[ DFZL lJZ]wW E[;F6 5M,L; :8[XG

DF\ V[JL OZLIFN VF5[,L K[ S[ ;\HIEF.V[ DFZF R[SM RMZL SZL T[DF\ BM8L ;CL

SZL BM8L OZLIFN VF5[, CMIP V[ JFT BZL K[ S[ T[ S[;DF\ T[VMG[ ;[Xg; SM8["

lGNM"QF  KM0[, K[  T[GL  DG[  BAZ K[P  V[  JFT BZL K[  S[  DFZL  lJZ]wW VUFp

JLHRMZLGF lJU[Z[GF 36F S[; YI[,F K[Pcc

s!)P!fP VFD4  VF  SFD[  OZLIFNLGL  p5ZMST  p,8T5F;GL  ClSSTM  wIFG[  ,[TF\4

ZOF/LIFJF/F l5+F. AC[G NJFZF  OZLIFNLG[  VFZM5L ;FY[  ;\A\W YI[,M T[

ClSST 5]ZJFZ SZJF DF8[  OZLIFNL NJFZF T[DGF l5TZF. AC[GG[ T5F;JFDF\

VFJ[, GYL TYF OZLIFNL H6FJ[ K[ S[ T[VMV[ 5MTFGF lD+ VG[ ;UF 5F;[YL

VG[ 5MTFGL ARTGL ZSDDF\YL ZSD pKLGL ,. VFZM5LG[ DF+ DNN SZJFGF

.ZFN[ CFY pKLGF S], ~FP54__4___qvJUZ jIFH[ CFY pKLGF VF5[,P5Z\T]

VF  CSLST ;A\W[  56 OZLIFNLV[  5MTFGF  H[  lD+ VG[  ;UF  5F;[YL  ZSD

VFZM5LG[ VF5JF DF8[ pKLGL ,LW[, T[VMG[ VF SFD[ ;FC[N TZLS[ T5F;[, GYL

S[ 5MTFGL ARTGL ZSDDF\YL ZSD pKLGL ,LW[, CMJFG] H6FJ[ K[ T[ AFAT

56 SM. VFWFZ 5]ZFJF VF SFD[ ZH] SZ[, GYLP T[DH T[VMV[ T[DGL VFJS

V\U[GF 56 SM. 5]ZFJF ZH] SZ[, GYLP VF ClSST OZLIFNL T[DGL p,8 T5F;

DF\ SA], ZFB[ K[P OZLIFNL T[DGL p,8T5F;DF\ H6FJ[ K[ S[4 T[VM ;G[vZ_Z!

DF\ B[TL SFD SZTF CTF VG[ T[VM K[<,F !_ JQF"YL A[gSDF\ BFT] WZFJ[ K[P
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T[DH .gSD 8[S; ZL8"G EZ[ K[ 5Z\T] T[ ;\A\W[GF SM. N:TFJ[HM T[VMV[ VF SFD[

ZH]  SZ[,  GYLP  J/L4  VF ZSD CFY pKLGL  VF%IF  AFAT[  OZLIFNLV[  SM.

,BF6 VFZM5L 5F;[YL D[/J[, CMI T[J] SM. ,BF6 VF SFD[ ZH] SZ[, GYLP

VF SFD[ OZLIFNGL OZLIFN TYF ;ZT5F; ;MU\NGFD] J\RF6[ ,[TF\4 OZLIFNLV[

SC[JFTL ZSD  ~FP54__4___qv S[JL ZLT[4 S. TFZLB[4 SMGL CFHZLDF\  VG[

SIF :Y/[ VF5[,F T[JL SM. CSLST OZLIFNLV[ H6FJ[, GYLP  ;FDFgI ZLT[

SM.56 jIlST CFYpKLGL ZSD VF5[ TM4 VF ZSD S. HuIFV[4 S. TFZLB[4

SMGL CFHZLDF\ VF5[, T[ CSLST HF6TL CM. T[DH VFJL ZSD VF%IF AFAT

5MTFGF lCT DF8[ SM. ,BF6 S[ 5|MD[XZL GM8 SZ[4 HIFZ[ CF,GF OZLIFNL VFJL

SM. CSLST H6FJL XS[, GYL VG[ H[ OZLIFNLV[ T[DGL OZLIFNDF\ VFZM5LG[

~FP54__4___qv CFY pKLGL VF5[, CMJFG] H6FJ[, K[ T[ ZSD B]AH DM8L

K[4  VG[  T[  ZSD VF5[, CMJF  ;A\W[  SM. N:TFJ[HL  VFWFZ ZH]  SZ[, GYLP

JW]DF\4 OZLIFNL T[DGL p,8T5F;DF\ SA], ZFB[ K[ S[4 T[VMG[ VFZM5L  lGTLG

EF.G[ SIFZ[I ;]ZT D/JFG]\ YI[,]\ GYLP lGTLGEF. X]\ SFD W\WM SZTF CTF

T[GL  T[DG[  BAZ G CTLP  V[D  HIFZ[  OZLIFNL  VFZM5LG[  D/[,F  GYL  T[DH

VFZM5L X]\ SFD W\WM SZ[ K[ T[GL T[DG[ BAZ GYL tIFZ[ T[JF ;\HMUMDF\ OZLIFNL

5MT[ ~FP54__4___qvH[JL DM8L ZSD VFZM5LG[ VF5[ T[ ClSST DFGL XSFI

T[D  GYLP  VFD4  p5ZMST  RRF"  SZ[,  ClSSTM  wIFG[  ,[TF\4 OZLIFNLV[  ~FP

54__4___qv VFZM5LG[ CFYpKLGL VF5[, CMJFGL CSLST X\SF p5HFJ[ K[P

VFD4 VF ;DU| ClSSTM wIFG[ ,[TF\4 OZLIFNL 5MT[ ~FP54__4___qv H[JL

DM8L ZSD VFZM5LG[ VF5L XS[ T[JL S[5[;L8L WZFJTF CTF T[JL ClSST ;FlAT

SZL XS[, GYLP

sZ_fP VFD4 p5ZMST CSLSTM4 TYF OZLIFNL TZO[ ZH] YI[, 5]ZFJF wIFG[ ,[TF\4 TYF

WL  G[UMXLV[A, .g:8|]D[g8; V[S8GL  S,Dv!#) wIFG[  ,[TF\4  V[S  JBT

VFZM5LV[ R[S ,BL VF%IFGL CSLST ;FlAT YFI V[8,[ T[ R[S SM. SFIN[;Z

GF N[JFGL  HJFANFZL  VNF  SZJF  DF8[  R[S  VF5[,  CMJFG]  VNF,T[  VG]DFG
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SZJFG]  ZC[  K[P  5Z\T]  VFZM5L VF VG]DFGG]  B\0G 5MT[  5]ZFJM  VF5LG[  TYF

OZLIFNLGL p,8 T5F; SZLG[ B\0G SZL XS[ K[ VG[ HM VFZM5L VF VG]DFGG]

B\0G SZJFDF ;O/ YFI TM OZLIFNL p5Z 5]ZFJFGF AMHFG]\ :Y/F\TZ YFI K[4

VG[  SC[JFTM R[S VFZM5LV[  T[DGF  SM.  SFIN[;ZGF N[JFGL HJFANFZL  VNF

SZJF DF8[ ,BL VF%IFGL CSLST 5]ZJFZ SZJL 50[P JW]DF\4 Basalingappa v.

Mudibasappa (2019) 5 SCC 418, the Supreme Court clarified,

Presumption does not dispense with proof of basic facts and If

complainant’s version appears inherently doubtful, presumption

stands rebutted. 

T[DH Hon’ble Supreme Court in John K. Abraham v. Simon C. Abraham

(2014) 2 SCC 236 held:

When complainant fails to disclose basic details regarding loan

transaction,  serious  doubt  arises  about  existence  of  legally

enforceable debt.

T[DH Hon’ble Supreme Court in  K. Subramani v. K. Damodara Naidu

(2015) 1 SCC 99, held:

Absence  of  proof  regarding  source  of  funds  and  financial

capacity makes complainant’s case doubtful.

VFD4 R[S VF5JFYL T[  SM. SFIN;ZGL HJFANFZL VG[ N[JF 5[8[

VF5[,M CMJFGM 5]ZFJM AGTM GYL4 HIFZ[ T[ R[S SM. SFIN;ZGL HJFANFZL

VG[ N[JF 5[8[ VF5[, CMJFGL CSLST X\SF p5HFJGFZL CM. tIFZ[  T[GM ,FE

VFZM5LG[ D/JF 5F+ K[P

sZ!fP VFD4 p5ZMST CSLSTM wIFG[ ,[TF\4 OZLIFNLV[ VFZM5LG[  ~FP54__4___qv

VF5[, CMJF ;A\W[ OZLIFNLV[ SM. 5]ZFJM VF SFD[ ZH] SZ[, GYL4 VG[ DF+

OZLIFNL 5F;[ VFZM5LGF BFTFGM R[S CMJF DF+YL OZLIFNL T[ R[SGF CM<0Z

.G 0I] SMQF"4 IFG[ IYFG]S|D[ WFZ6STF" SCL XSFI GCL\P 
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sZZfP JW]DF\4 VF SFD[ VFZM5L51F[ 56 5]ZFJM ZH] SZJFDF\ VFJ[, K[PH[DF\ VF SFDGF

VFZM5L lGTLGEF. EUJFGEF. UM3F6LV[ VF\Sv5# YL TYF VFZM5L TZO[

A[\S ;FC[N EF{lTSS]DFZ A8]SEF. ;M,\SLV[ VF\Sv)& YL 5MTFGM ;MU\N p5Z

GM 5]ZFJM ZH] SZ[, K[P H[DF\4 VFZM5L 5MT[ T[DGL VF\Sv5# GL ;MU\N p5ZGL

H]AFGLDF\ VF SFD[ ZH] YI[, VF\Sv!) JF/M R[S T[DGF A[gS BFTFDF\ CMJFG]\

:JLSFZ[ K[4 5Z\T] VF R[S T[VMV[ VFZM5LG[ VF5[, CMJFGL ClSST GM .gSFZ SZ[

K[P T[DH VF R[S p5ZGF C:TF1FZ T[DGF G CMJFGL ClSST H6FJ[ K[P HIFZ[

A[gS ;FC[NGL VF\Sv)&GL ;MU\N p5ZGL H]AFGL wIFG[ ,[TF\VF SFD[ ZH] YI[,

VF\Sv!) JF/M R[S VFZM5LGF A[gS BFTFGM CMJFGM H6FJ[, K[  VG[  R[S

ZL8"G YJFG]\ SFZ6ccl;uG[RZ 0LOZcc GlC 5Z\T] ccO\0; .g;OLXLIg8ccCT] T[JL

ClSST H6FJ[  K[P  JW]DF\4  VF  SFD[  VFZM5L  TZOYL  lSQGFA[G UMZWGEF.

SF50LIFV[ OZLIFNL lJZ]wW E[\;F6 5MP:8[PDF\ VF5[, ,[lBT OZLIFNGL h[ZM1F

GS,  VF\Sv!#_  YL4  VFZM5LV[  OZLIFNL  lJZ]wW  VDZ[,L  5MP:8[PDF\

VF5[, ,[lBT OZLIFNGL V;, ZL;LJ GS, VF\Sv&& YL TYF VFZM5L

V[  OZLIFNL  lJZ]wW  5M,L;  SlDXGZzL  ;]ZTGFVMG[  VF5[,  ,[lBT

OZLIFNGL Z;LN VF\Sv&* YL ZH] YI[, K[P H[  N:TFJ[HM J\RF6[ ,[TF\4

VF\Sv&& JF/F N:TFJ[H OZLIFNGL V;, ZL;LJJF/L GS, K[P H[DF\4

VF  SFDGF  VFZM5L  lGTLGEF.  EUJFGEF.  UMWF6L  V[  VF  SFDGF

OZLIFNL  ;\HIEF. ELB]EF. SF50LIF  lJZ]wW T[DGF  R[SMGM  N]Z]5IMU

SZJF  AFAT[  OZLIFN  SZ[,  K[  TYF  VF\Sv&*  JF/M  N:TFJ[H  5M,L;

SlDXGZzL  ;]ZTGFVMG[  VF5[,  ,[lBT  OZLIFNGL  Z;LN  K[P  VF  SFD[

OZLIFNL  NJFZF  VFZM5LGL  VF\Sv5# GL  p,8T5F; SZJFDF\  VFJ[, K[

5Z\T]  VF  SFD[  ZH]  YI[, VF\Sv&& GF  N:TFJ[HGF  ,BF6 AFAT[  SM.

p,8  T5F;  OZLIFNL  TZOYL  SZJFDF\  VFJ[,  GYLP  VFD4  VF  SFDGF

OZLIFNLV[ VF\Sv&& G]\ ,BF6 50SFZ[, GYLP 

sZ#fP JW]DF\4  VF  SFD[  VFZM5L  TZOYL  ZH]  YI[, VF\Sv!#_ JF/M N:TFJ[H
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wIFG[ ,[TF\4 lSQGFA[G UMZWGEF. SF50LIFV[ OZLIFNL lJZ]wW E[\;F6

5MP:8[PDF\  VF5[, ,[lBT OZLIFNGL h[ZM1F GS, K[P H[  N:TFJ[H 5]ZJFZ

SZJFGL  XZT[  8[g8[8LJ  VF\S  VF5JFDF\  VFJ[,  K[4  5Z\T]  VF  N:TFJ[H

h[ZM1F  N:TFJ[H  CMI  T[DH  VF  N:TFJ[HG[  VFZM5L  TZOYL  5]ZJFZ

SZJFDF\  VFJ[,  GYL4  H[YL  EFZTLI 5]ZFJF  VlWlGIDGL  S,Dv!#&

D]HA VF N:TFJ[HG[ U|FCI ZFBL XSFI T[D GYLP 

sZ$fP VFD4  p5ZMST  ;DU|  CSLSTM  wIFG[  ,[TF\4  VF  SFDGF  OZLIFNLG[  VFZM5L

5F;[YL ~FP54__4___qv ,[6L 50[ K[ T[JL CSLST 5|:YFl5T SZJFGL TDFD

HJFANFZL VF SFDGF OlZIFNLGL ZC[ K[P H[ CSLST 5]ZJFZ SZJFDF\ OlZIFN 51F

lGQO/ UI[, K[P  HIFZ[  5|MA[A, 0LO[g; S|LV[8  SZJFDF\  VFJ[  tIFZ[  VMG;

OZLYL  VF  SFDGF  OlZIFNL  p5Z XLO8 YFI K[  5Z\T]  OlZIFNL  wJFZF  T[VMG[

VFZM5L 5F;[YL ~FP54__4___qv ,[6L 50[ K[ T[JM SM. VFWFZ 5]ZFJM ZH]

SZ[, GYLP T[ H ZLT[ OZLIFNLV[ ~l5IF 5F\R ,FB VFZM5LG[ CFYpKLGF VF5[,

CMJF AFAT SM. VFWFZ VF SFD[ ZH] SZ[, G CM. tIFZ[ VFZM5L 5F;[YL S[8,L

ZSD ,[6L 50[  K[  T[  NXF"JJFGL TDFD HJFANFZL VF SFDGF OlZIFNLGL H

ZC[  K[P  HM  VF  CSLST  5]ZJFZ  SZJFDF  OZLIFNL  lGQO/ HFI  TM  OZLIFNLG]

VFZM5L 5F;[G\] legally enforceable debt G U6FIP 5Z\T] VF SFDGF OlZIFNL

TZO[ VFJF SM. N:TFJ[HM S[ T[ V\U[GF DF{lBS 5]ZFJF ZH] SZJFDF\ VFJ[, GYLP 

sZ5fP J/L4 VF SFD[ GFDNFZ U]HZFT CF.SM8"GF  S50J\H 5L5<; SMPVMP A[\S ,LP4

lJP HI\lTEF. T,F;FHL DFZJF0L Z_!Z ,M:I]8 sU]Hf !5$5 GM R]SFNM VF

VNF,TGF wIFG p5Z VFJ[, K[4 H[ R]SFNFGF 5[ZF  G\P) DF\  5|:YFl5T SZ[,

K[ S[4 

[9] As regards contention that the cheque in question was

given towards  discharge  of  legally  recoverable  debt,  it  is

settled proposition that presumption under Section 139 of

the Act is rebuttable presumption and when an accused has
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to  rebut  the  presumption  the  standard  of  proof  is  that  of

preponderance of probabilities. In order to raise probable

defence it is not necessary that the accused has to enter

into witness box or lead evidence. The accused can rely

on the material submitted by the complainant in order

to raise probable defence. If the accused is able to raise

probable  defence  which  creates  doubts  about  the

existence  of  a  legally  recoverable  debt  or liability,  the

prosecution  can  fail. It  is  also  settled  proposition  that

presumption raised in favour of a holder of a cheque does

not extend to the extent that the cheque was issued for the

discharge of any debt or liability. It is required to be proved

by the complainant. If an accused is able to raise probable

defence  with  regard  to  existence  of  a  legally  recoverable

debt  or  liability,  the  burden  shifts  on  the  prosecution  to

prove that the cheque in question was given towards legally

recoverable debt or liability.

sZ5P!f T[ H ZLT[ GFDNFZ U]HZFT CF.SM8"[ p5ZMST R]SFNFGF 5[ZF G\P!Z DF\ 5|:YFl5T

SZ[, K[ S[4 

[12] It is not in dispute that the prosecution did not produce

any  statement  of  account  to  indicate  the  amount  of  loan

given to the accused and the amount due and payable by the

accused on the date of issuance of cheque in question.  It

also  emerges  that  the  vehicle  purchased  from  the  loan

amount  was  sold  away  and  the  amount  received  was

credited  in  the  account  but  in  absence  of  statement  of

account, it is difficult to ascertain the exact outstanding

amount and hence it cannot be said that the cheque was

given  towards  discharge  of  such  debt  or  liability.

Therefore,  the  accused  was  able  to  raise  probable

defence that there was no existence of legally recoverable

debt  on  the  day  of  issuance  of  the  cheque.  The



J.M.F.C., Court, Page No. Criminal Case No.415/2021.
Bhesan 25 JUDGMENT

prosecution failed to produce any evidence to show that

the cheque amount was outstanding when the cheque in

question was given to the complainant.

sZ5PZfP VFD4 p5ZMST R]SFNFDF\ 5|:YFl5T SZ[, l;\wWFT wIFG[ ,[TF\4 HIFZ[ VFZM5L

TZO[ V[JM ARFJ ,[JFDF\ VFJ[, K[ S[4 OZLIFNLG]\ VFZM5L 5F;[ SM. SFIN[;ZG]\

,[6]\ AFSL GYL4 tIFZ[ p5Z SZ[, ;DU| RRF" wIFG[ ,[TF\4 HIFZ[ OZLIFNL T[DG]\

SFIN[;ZG]\ ,[6]\ H 5]ZJFZ SZL XS[, G CMI4 tIFZ[ p5ZMST R]SFNFDF\ GFDNFZ

U]HZFT CF.SM8" wJFZF 5|:YFl5T SZ[, l;\wWFT DFG;C J\RF6[ ,[TF\4 OZLIFNL

V[ VFZM5LG[ H[ ZSD CFYpKLGL VF5[, CMJFG] H6FJ[ K[ T[ ZSD OZLIFNLV[

VFZM5LG[  VF5[, CMJFGL CSLST OZLIFNLV[  5]ZJFZ SZJL H 50[  VG[  VFJL

CSLST 5]ZJFZ SZJFDF\ HIFZ[ OZLIFNL lGQO/ UI[, CMI4 tIFZ[ T[GM ,FE VF

SFDGF VFZM5LG[ H VF5JM HM.V[ T[D V+[GL VNF,TG]\ GD|56[ DFGJ] K[P

T[DH T[JM H l;\wWFT GFDNFZ  DN=F;GL J0L VNF,T wJFZF Z3]ALZ5|;FN UU"

lJP5|CLZ S]DFZ 5F\0[4 Z__* ,M :I]8 sDN=F;f Z5# DF\ 56 5|:YFl5T SZJFDF\

VFJ[, K[P VFD4 VF SFD[ OlZIFNL wJFZF T[VMGL R[SDF\ NXF"J[, ZSD H[8,L H

ZSD ,[6L YFI K[4 T[JL CSLST NXF"JJFDF\  lGQO/ UI[,F CMI4 tIFZ[ T[GM

,FE VF SFDGF VFZM5LG[  H VF5JM ZCIM4 T[D V+[GL VNF,TG]\  GD|56[

DFGJ]\ K[P 

sZ&fP VFD4 p5ZMST RRF"  SZ[, ;DU| CSLSTM TYF OZLIFN 51F[  ZH] YI[, ;DU|

5]ZFJM wIFG[ ,[TF\4 VF SFDGF OZLIFNLV[ VFZM5LG[ ~FP54__4___qv CFY

pKLGL VF5[, CMJFGL CSLST 5]ZJFZ SZJFDF\ OlZIFN51F lGQO/ UI[,F CMI4

VFZM5L  T[VM  p5ZGL WFZ6FG]\  s;\EFJGFG]\  5|FA<If B\0G SZJFDF\  ;O/

ZC[,F CMI4 ;AA D]N'F  G\P! GM HJFA GSFZDF\  VF5L D]N'F  G\PZ ;A\W[ GLR[

D]HA VFBZL C]SD OZDFJJF DF\ VFJ[ K[P 
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D]SJFGM C]SD OZDFJJFDF\ VFJ[ K[P 
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ZH] SZJF C]SD SZJFDF\ VFJ[ K[P
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