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118.Presumptions as to negotiable instruments. Until the

contrary is proved, the following presumptions shall be made:

(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has
been accepted, indorsed, negotiated or transferred, was accepted,

indorsed, negotiated or transferred for consideration;

(b) as to date.that every negotiable instrument bearing a date was

made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its

maturity;

(d) as to time of transfer.that every transfer of a negotiable

instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they

appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or

cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a

negotiable instrument is a holder in due course:
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Provided that, where the instrument has been obtained from its
lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is a holder in

due course lies upon him.

139. Presumption in favour of holder.It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in section 138, for the discharge, in

whole or in part, of any debt or other liability.

qgHi, A1 SIA ST SUI AXI2AHI VHafHIallof Visel 51 Id s3] ASIY ql
ddl ViaHlollof ViSal §2dI HIS YidIall 6l] Slofl U2 & el d 5] Ad
Uisol §3] QUSRI d olloid ollHER AU VHeIddall "glda l. edid

[Azee1 eidlogoll® Qo] ofl Ysiel A5 541 933 &lef d oflA Yxal 8.

"Hiten P. Dalal v. Bratindranath Banerjee" H[ AIR 2001
SUPREME COURT 3897 S#I ol IHEIR AU HEIAA AH 519d

& 5, Section 139 provides that "it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole or
in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and shifts

the onus on to the accused. Such a presumption is a presumption of
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law, as distinguished from a presumption of fact which describes
provisions by which the Court "may presume" a certain state of
affairs. Presumptions are rules of evidence and do not conflict with
the presumption of innocence, because by the latter all that is meant
is that the prosecution is obliged to prove the case against the
accused beyond reasonable doubt. The obligation on the prosecution
may be discharged with the help of presumptions of law or fact
unless the accused adduces evidence showing the reasonable

possibility of the non existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not only
in the mandate to the Court, but also in the nature of the evidence
required to rebut the two. In the case of discretionary presumption
the presumption if drawn may be rebutted by an explanation which
'might reasonably be true and which is consistent with the
innocence" of the accused. On the other hand in the case of a
mandatory presumption "the burden resting on the accused person in
such a case would not be as light as it is where a presumption is
raised under Section 114 of the Evidence Act and cannot be held to
be discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words 'unless the
contrary is proved' which occur in this provision make it clear that
the presumption has to be rebutted by proof and not by a bare
explanation which is merely plausible. A fact is said to be proved
when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a
reasonable man would act on the supposition that it exist. Unless
therefore, the explanation is supported by proof, the presumption

created by the provision cannot be said to be rebutted.

el aoneflAcid gorgdoeu As2oll saH—a3¢ 41l ddi, ([A3e

ofl 8sIsd 2°1Ud UM A U ASall URSal HAA] JS AHA AU

i21d: Edl ALYl ofl%] ¥UIcieR] AEl $AUI HI2 U & dY HojdHlal
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200G 4. AL AR A1 2].56/CY. 101< ol YSIE] HlolAE dAu1Rl Adi,

“Section 118 of the Act inter alia directs that it shall be
presumed, until the contrary is proved, that every negotiable
instrument was made or drawn for consideration. Section 139
of the Act stipulates that unless the contrary is proved, it shall
be presumed, that the holder of the cheque received the
cheque, for the discharge of, whole or part of any debt or
liability. Applying the definition of the word 'proved' in Sec. 3
of the Evidence Act to the provisions of Secs. 118 and 139 of
the Act, it becomes evident that in a trial under Sec. 138 of
the Act a presumption will have to be made that every
negotiable instrument was made or drawn for consideration
and that it was executed for discharge of debt or liability once
the execution of negotiable instrument is either proved or
admitted. As soon as the complainant discharges the burden to
prove that the instrument, say a note, was executed by the
accused, the rules of presumptions under Secs. 118 and 139 of
the Act help him shift the burden on the accused. The
presumptions will live, exist and survive and shall end only
when the contrary is proved by the accused, that is, the
cheque was not issued for consideration and in discharge of
any debt or liability. A presumption is not in itself evidence,
but only makes a prima facie case for a party for whose

benefit it exists. The use of the phrase "until the contrary is



J.M.F.C,, Court, Page No. Criminal Case No.415/2021.
Bhesan 14 JUDGMENT

proved" in Sec. 118 of the Act and use of the words "unless
the contrary is proved" in Sec. 139 of the Act read with
definitions of " may presume" and "shall presume" as given in
Sec. 4 of the Evidence Act, makes it at once clear that
presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only points
out that the party on whom lies the duty of going forward
with evidence, on the fact presumed and when that party has
produced evidence fairly and reasonably tending to show that
the real fact is not as presumed, the purpose of the
presumption is over. The accused in a trial under Sec. 138 of
the Act has two options. He can either show that
consideration and debt did not exist or that under the
particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man
ought to suppose that no consideration and debt existed. To
rebut the statutory presumptions an accused is not expected to
prove his defence beyond reasonable doubt as is expected of
the complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or
liability to be discharged by him. However, the Court need
not insist in every case that the accused should disprove the
non-existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and existence
of debt, apparently would not serve the purpose of the
accused. Something which is probable has to be brought on
record for getting the burden of proof shifted to the
complainant. To disprove the presumptions, the accused
should bring on record such facts and circumstances, upon

consideration of which, the Court may either believe that the
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consideration and debt did not exist or their non-existence
was so probable that a prudent man would under the
circumstances of the case, act upon the plea that they did not
exist. Apart from adducing direct evidence to prove that the
note in question was not supported by consideration or that he
had not incurred any debt or liability, the accused may also
rely upon circumstantial evidence and if the circumstances so
relied upon are compelling, the burden may likewise shift
again on to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned in Sec.
114 of the Evidence Act to rebut the presumptions arising
under Secs. 118 and 139 of the Act. The accused has also an
option to prove the non-existence of consideration and debt or
liability either by letting in evidence or in some clear and
exceptional cases, from the case set out by the complainant,
that is, the averments in the complaint, the case set out in the
statutory notice and evidence adduced by the complainant
during the trial. Once, such rebuttal evidence is adduced and
accepted by the Court, having regard to all the circumstances
of the case and the preponderance of probabilities, the
evidential burden shifts back to the complainant, and
thereafter, the presumptions under Secs. 118 and 139 of the

Act will not again come to the complainant's rescue.
AIH, GUSd YsIel AR Adi, dHi alIHER YU sI2 €]
AdNelAGd orgHoed s2oll SHH—A3<¢ ofl Yol e SEHH—AC
A8l SHH—3C oll SIRIEI0l VigfHIoll SUR 3 ASIY ol d VigHIollg]

visal sdloll wdiceld], 2A41R1U] 5d] dd (eicid] 15, d 2491 ([darddiR

UUT SAUIHI 2419d 9.

el adneflAAcid gorgioed Asedll saH—<(A) Yo duilals

N

GgjHlol YR B 5, ARAR SIS U2ASRIofl dRELIAHI As dull AIudIHi 419
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ldloll Y191HI ARIYIRA As aull q1Riofl eslsd AIlcid s wRg
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ANMNAGd ogRoed vseoll saH—a3¢ Yool sixelR] sRidIgli
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A1 513 ARIlell 6ié1d A] 8 5, ARIlA su1E] 2418 $3RUIE HY¥Tiol]
alRlisly jqsiR YAd o?fl del 1€l sadid] 284 31.U,00,000/ -
ARIUlIa 241l 15 ddl g3uIEloll sigatiolaa $UA1E] el ddl slef
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U,00,000/— AA1Ud &ldI 23 U@l sIg e2d1d] AA181R % 53d o],
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HOA] g, ¥ 2RIl [oiely Al ©1s] ysal HNgA. 241 Aoid
sAUIENll s3A1E A”Il AAURI dAUIQT Adi, Al ¥lId 8 §, AR
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dHey JosH 25 ol 612 B g d Acidall SIgf €2d1A%] A 241 SI1A
2% 5 o], qoil, 211 284 618 GElofl 1R Glivid FFAERA SIS
auiel AR wefl Aandd aly dg Sig auiel 241 1A 2% s3d a2,
A1 513 sAIEAl SARJUIE A& AAUIRA AdiEai Y dUIRT Adi, STRUIEIA
sadidl 83 31.U,00,000/— 5d] Ad, s AV, sid sl Aal
sl 2dl AUl Ad] s1ef eslsd sluIElA ¥R11Ad o], A1HIey Jd
sl QIfSd s1aBdloll 253 A1 dl, A1 SH ST ¥RYIA, s dIRU,
Slafl &19R)3i 2A10d d &slsd xieid] alef dxe 211d] SH AU Gl6id
Uldlall [ed HI2 SIS duiel $ UIaRIZ] ol S3, AR sldall s31A1E] 41
sIg eslsd xl1d] 15d o€l 20l ¥ s2UIEIA dHell suIEH]T 2RI
31.U,00,000/— &8 Bglofl 41Ud &ldio] ¥RIAA & A EH Y{eix HIE]
8, ol d $H AU &ldI Acid sl €2d1A%] AIUR Y 3 o€l
g, sARAIE] dHoll GAduRiHi sojd JAU & 5, d=idla AR [(eidlal
ClIgol SURY YRd HANdIo] AG o], [aicdloteiief §] SI €iEl Sal &l
dofl dHal UoiR of &dl. AH AR sAUIE] ARG HAAI oi&f] dHy
AR gf S13 €ell 53 8 dofl Aol vioR al&]l AR ddl ANNHI STIUIE]
Uld 31.4,00,000/ -] 31&] 253 211R1lal 2410 d &ls5d Hidl] ASIY
dd a¥fl. 214, BUWRIsd UAUT S3d &lssdl eia Adi, sAAERA 3I.
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A1, 2 AHA 8/s5d) €lal Adi, $ABIE] UId 31.U,00,000/ — I
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AHIH, GURISd &slsdl, del SFRUIE] d§ 2% AJAd YRIdI dlal Adi, Al
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SAlg) B 8. W AR A1 VHafdlsig) visol UId YA Ala @l
sARUIEN o] B2 dud s3lal visal 53 A5 8 vial %] AR 241 AAojdHIsig]
Uisel S2AIH1 A5 Y1 dl §21A1E] GUR YidIoll ofI¥Ig] R™UNIR YR 8,
Aol s8dIdl As ARIRA dHall SIef SRIEA0NI Ediof]l YUIHER] HE
sdl H12 dufl vHrilell eslsd YraR sl US. 4€jdi, Basalingappa v.

Mudibasappa (2019) 5 SCC 418, the Supreme Court clarified,

Presumption does not dispense with proof of basic facts and If
complainant’s version appears inherently doubtful, presumption

stands rebutted.

d¥% Hon’ble Supreme Court in John K. Abraham v. Simon C. Abraham
(2014) 2 SCC 236 held:

When complainant fails to disclose basic details regarding loan
transaction, serious doubt arises about existence of legally

enforceable debt.
d¥% Hon’ble Supreme Court in K. Subramani v. K. Damodara Naidu
(2015) 1 SCC 99, held:

Absence of proof regarding source of funds and financial

capacity makes complainant’s case doubtful.

AlH, Vs AUl d SIS sIRIEAI] FUIGEIR] Aal £dl VS

AIUA] &ldlall Y11 cloidl oiefl, AR d As slEf siREAR0A] ¥dIGER]
Aal €4l V2 AHIUd sldlofl 8slsd 2isI GUXIUaF] 81 IR dall dIX

ARG HOyl Ui 8,

AIH, BUsd eslsdl &ila ddi, s31RA1E1A 241R1lal 31.4,00,000/—
AUE &ldl A6i8 sAAERA SIF Y] 241 S8 %Y S ol€fl, 2Hal HI
s3AA1E] WA 2RIlall vidliall As aldl HIxe s3RAIE]l A Jsall 8lcSR

gol 5y SIY, Alol A IosA YRISAl 58l USI ofel.
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A gl ([Aea WA sA02] Hdaidla A1Ud Alid
sAA1Eol] {1 vis—59 &l 2% &Id 8. ¥ €2dI1d%] duIQ ddi,
Ai5-55 410l €2d1d% sA1E0] 242 A1aqi0] sisd 8. i,
A1 s1Holl AR (adlaciie eiardiaeiie a1l A 241 SiHall
sAIE] Axucie efluyeild siuslul ([Ae8 daell Asloll gUA12
$41 olloid sRUIE S3A & AUl Ais—59 dIal edIdy UIdA
s(R10128] Hda1dlal A1Ud dltid slUIEd] 2fle &. 241 s1A
sA1E]l €4l A1IRAUlaf]l 2Ais-U3 ofl Gaeduit sUIHI 2H1dd &
U Al SIA 2% UAd AIS—5F ofl E2aId%oll dUIRI Gluid SIE
Bde duld s3A1E] dsel sU1Ai 21dd o], AH1H, 21 SidHall

SARUIENA AIS—5F of duiiRl ussiRd ol &fl.

agi, A1 siA AR a5l 2% UAd is—130 dIA] £2d1d%



(v).

(Ru).

J.M.F.C,, Court, Page No. Criminal Case No.415/2021.

Bhesan 23 JUDGMENT

edlal Adi, [svallciel dNREaicie sIUSIUIA §312IE] [ARear elHILl
Ul.22.Hi AUd Aftid sluiedf] B2l oisd 8. ¥ £2d1dY YJAIR
sdiofl 21Rd 2022ld Ais dIUUIHI AIdd &, URQ I €2d1dY
B2l €2dId% &l dHY Al gdIdwa AR asgell YdiR
s1Hi AA1dd oefl, ¥ aiRdlA Yrdl xl&lcuHed] saH-135

o A1 g2dlIdal A1 AVl ASIY dH aiefl.

A1, BURASA AHA &slsdl lla Adi, 241 Sidall SABIElA 4RI
yiaefl 31.4,00,000/— Al us 8 ddl eslsd u2eiMd sdlofl dHIH
YYIHEIR] A1 SIHoll SRUIEN 28 8. F 65lS5d YuIR SAIHI §RuUIE U2
[oivgo 2RA 8. AR WAGA SlFod slAle s 41D IR Al
531efl 211 s1Holl SRAUIE] GwR 2flse &R & Wwg sRAUIE] 4Rl dild
AR uRi] 31.U,00,000/— dell us & A4l slgf AHIGR YAl 2%
s3d o], d o 3d sAA1EIRA 3[R Ui dIv 2RIVl 819G]all 241U
gldI GlIoid SIS AIER A1 SIA Y S o &l IR AR WALl Sed]
284 Aell us 8 d exilddiell dHIH YUIGER] 241 SIHall SRUIEl ¥
8 8. % Al &slsd RAR AIHI STRUIE] o 14 dl §31RA1E o
A RIY] UIof legally enforceable debt of 212114, U 11 SlHoll §RUIE]

AR% 191 SIF Ed19%] § d 43all HIVIS Y1UI 2% SAIHI 2419d o1€f],

qail, 211 SIA olIHER 2RI &lIg5IEall SUSYY Uluc S).21). ds dl.,
1a. weifdeie adiRi1%¥] #RdiIs] 20 92 dl2ye (3%¥) 1UrU ofl YSIE] |

AEIAdall ol GUR A1dd 8, F YSIEloll W of.C Hi WRYIMNUI S

o3,

[9] As regards contention that the cheque in question was
given towards discharge of legally recoverable debt, it is
settled proposition that presumption under Section 139 of

the Act is rebuttable presumption and when an accused has



J.M.F.C,, Court, Page No. Criminal Case No.415/2021.
Bhesan 24 JUDGMENT

to rebut the presumption the standard of proof is that of
preponderance of probabilities. In order to raise probable
defence it is not necessary that the accused has to enter
into witness box or lead evidence. The accused can rely
on the material submitted by the complainant in order
to raise probable defence. If the accused is able to raise
probable defence which creates doubts about the
existence of a legally recoverable debt or liability, the
prosecution can fail. It is also settled proposition that
presumption raised in favour of a holder of a cheque does
not extend to the extent that the cheque was issued for the
discharge of any debt or liability. It is required to be proved
by the complainant. If an accused is able to raise probable
defence with regard to existence of a legally recoverable
debt or liability, the burden shifts on the prosecution to
prove that the cheque in question was given towards legally

recoverable debt or liability.

(RU.1)  d % 2d cIHER ARIC &IFSIE BWRISA YSIElSll U of. 92 Hi U
S3d 8 S,

[12] It is not in dispute that the prosecution did not produce
any statement of account to indicate the amount of loan
given to the accused and the amount due and payable by the
accused on the date of issuance of cheque in question. It
also emerges that the vehicle purchased from the loan
amount was sold away and the amount received was
credited in the account but in absence of statement of
account, it is difficult to ascertain the exact outstanding
amount and hence it cannot be said that the cheque was
given towards discharge of such debt or liability.
Therefore, the accused was able to raise probable
defence that there was no existence of legally recoverable

debt on the day of issuance of the cheque. The



(RuU.2).

(29).
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prosecution failed to produce any evidence to show that
the cheque amount was outstanding when the cheque in

question was given to the complainant.

AIH, BWRISd YSIEIH WU sd Riedlid &ia Adi, AR AR
aR% Ad] oA AdIHI AH1dd 8 5, SIS AR UIR SIES SIAEAR0]
A olis] ofell, IR GUR $d AHA YUl &Alal Adi, FAR $IIAIE] ddHo]
SIRIEA0] ARL ¥ YRAUR $3] A5A of 81, AR GWRISA YSIEIHI SlIHER
JeRId 61518 edRI WRIMNA $3d [Jegiid HioleE duI10l Adli, sUIE]
A ARIUla ¥ 284 614GYldll 21Ud &ldig) ¥11d & d 284 SRIUIEIRA
AHRIUla 2410 &ldiofl &slsd FIAERA YR sl % US Hal 1]
&s1Sd YuIR SAUIHI AR SIIUIE] (6idg0 21-Ad &1, AR dall It
Sidofl ARIlS % AHIudl FgA dH Aol AEIAdG] oldULRl Hiolg .
daey ddl & Riegid olIHER HEIRIofl ds] Meldd edRl g ofleuiiE a1of
1. uél2 3R UiS, 2009 d] 22 (HEIRY) U3 Hi ULl UIMNUd Sl
AIAd 8. A1H, 21 SI13 sRUIE] edRl dlol] AsHi e1dd 254 Fed]
3 Qe g 8, dd] eslsd exladidi (oivsa 21R-AI 811, AR doil
Al 21 sidall ARIVlal & 241ud] 2841, dH AAofl AEIAdg] ot
Hiold 8.

AIH, GUAS BT A AHY &S1Sdl Al SFUIE U 2% A AHY
WId] &dlal Adi, 211 SIHall §31A1EIRA 2RIUlal 31.U,00,000/— &I
Gelofl 2A410d &ldlel] &slsd YaR suIHi sRu1EUR] [olvs: 213l &1,
AR dAl Guefl GREIIg] (RAGIUslio] UIGIERI) ViSal ST ASN
0BG &1, AGUG HEI ol.q ofl ¥ aiSRHI A HEI 0.2 Aoid ol

HYO! AU §SH SHI9U| Hi 241D B.
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-1 g8H -

(). 1 siHail AR ofldleiciie crardiaiaieg ANaefl, G.4.2¢, gl :
dUR, 28.Y4.CC RAY &A A &IGA, Hi2l dRRAVI, dl.%].Rd ol
[slotd Wflor sisell sad—uu(a) yaor €l aanglhed
gorgo2 Aseall SHH—A3¢ Y0iall oliHi [o1ElN 51 @S]

HSdloll gSH SHI19UIH] 2419 8.

(). AR 24218 AU AHlotvid A&l IAHUISI € Al §SH

SUIHI A1 8,

(3). AR [sHloic WRfaR Sisdll seH—539(A )yt AUld A4
Jelail 31.9u,000/ = ofl ¥Hlal a&il ded] % SHalI FIAHUS

Y SRUI §SH SAIHI 2419 8,

8SH 1Y dl.au ], HIB : A, Aol -0 ol A% yjedl eldd

Hi il 2ic1oid] %182 sal.

dl.au/ou/2025. (efldal RAigHIR HIE)
A0l Yslud Alee 528 salR,
CEIEN
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