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vs. State of Gujarat, 2015 (3)GLH 668, the Hon‘ble Gujarat High

Court issued slew of directions for immediate disposal of case under Section
138 of the NI Act. Also permit the court trying the case under NI ACT to
obtain bail bond of the accused for his appearance. Relevant para is below:

“4. Court should direct the accused, when he appears to furnish a
bail bond, to ensure his appearance during trial and ask him to take notice
under Section 251 Cr.P.C. to enable him to enter his plea of defence and fix
the case for defence evidence, unless an application is made by the

accused under Section 145(2) for re-calling a witness for cross-

examination.”
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AM1HSIE URI-R Hi &AAA B S, ...

It is a settled principle of law that the obligation to put material evidence to
the accused under Section 313 Cr.P.C. is upon the Court. One of the main
objects of recording of a statement under this provision of the Cr.P.C. is to
give an opportunity to the accused to explain the circumstances appearing
against him as well as to put forward his defence, if the accused so desires.
But once he does not avail this opportunity, then consequences in law
must follow. Where the accused takes benefit of this opportunity, then his
statement made under Section 313 Cr.P.C., in so far as it supports the case
of the prosecution, can be used against him for rendering conviction. Even
under the latter, he faces the consequences in law.

A€ ¥¥AoeH 2AUINA RLtidall A1UR dd A1 SIA AHis—9 ¢l
ARIVall [AAY [61deal 2AUdUIoll 8SS 6 Sdlofl sRAIE] A3
SAIHI A1AA RY AafRitlIal ARIUIg} [AAY [c1dEa 2851 AR
$3 324 AP0 A I1HT A41dd B,

(v.q) Al AOISE dAI¥ARHI AIHER o3 &1g81Eall

dl.21/01/2025 ¢l 3YsI€l Navneet singh Gogia & Another

Versus State of Maharashtra & Another (2025:BHC-AS-
3054) ¢21a I8l R s18 Ueli BaA Ayeiud @i U B, i
SlIHER 13 Blgsie sAAd B 5

Trial for the offence under Section 138 of the Negotiable Instruments
Act (NI Act) can proceed in the absence of the accused and without
recording a statement under Section 313 CrPC, if the accused or their
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advocate has not been attending the trial or the accused has not sought for
dispensing personal attendance.

The High Court referred to several Supreme Court (SC) and High Court
judgements, in arriving at the decision that the Magistrate can proceed
without the presence of the accused and recording of a statement under
Section 313 CrPC for offence under Section 138 NI Act.

The High court arrived at such a view as the Honourable SC termed Section
138 as a “civil sheep’ in a ‘criminal wolf’s’ clothing’ and observed that
the provision as a ‘quasi criminal proceeding’ is meant to enforce a civil
remedy, in_P. Mohanraj & Ors. v Shah Brothers ISPAT Pvt. L.td.

The High court says that since the proceedings under Section 138 of the
Negotiable Instruments Act are quasi-criminal in nature, the
mandatory recording of statement under Section 313 of the Code of
Criminal Procedure (CrPC) is not applicable and the Magistrate is
justified in proceeding without the accused if he has remained absent

without any justification.

(v.)  9Y3i, ollHER A%RAd &lIF5ICal HollY UIYEY ANHYRI
[Q3ey 2 g Jorid M. [sHlad AwdlBRucl o.599 2ils
R0R3 ofl Yslel 2023(0) JX (GUJ) 795 Rial Adi AE YSIEIHI
&J19d 8 5, 21Rd s &Rl RMla BdedulR sdldl Ydl ds

AUYIH AH1Ad B a2l ALaR.ULAol saH-323 H¥oig] [AAY
[cldeol siHAi A1Ad Al A aludl Hi2 Ydl ds +10d & AR
AR ual sRAILll Bdeduld ols sul d¥ey [AAY [c1deal offE
olltdl oficidoll (el Acileidiyds dlOd . ¥l d 2idaNai
ARVl BAeduIRAall &5 oie s3] 2l [AAY (aideal ofleul R
AURIIall JReI¥3NHI YSIED 2AUdIall [o1Rld U1PY &AAA B, AER
YSIEloll URI 1w Hi FRIRUI Y 8.

Para :- 14. Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely justified in
passing the impugned judgment and order. The decision to not conduct
cross-examination of the complainant in spite of repeated opportunities and
to not remain present on the next date of trial when his Further Statement
u/s. 313 of Cr.P.C. recorded on the earlier date was to be exhibited was a
deliberate, intentional and conscious decision on the part of the petitioner. It
was not that the petitioner was not aware about the stage of trial
proceedings. However, deliberately, the petitioner had Chosen to remain
absent from the trial proceedings from the date his Further Statement u/s.
313 of Cr.P.C. was recorded but before it could be exhibited.
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(AR) sRIEISIY AdAUIgA -

(AR.1) dllHER YMH Sléal YsIEl la dle) FHi  In Gimpex
Private Limited vs. Manoj Goel, (2022) 11 SCC 705 this Court

has unpacked the ingredients forming the basis of the offence under Section
138 of the NI Act in the following structure:

(i) The drawing of a cheque by person on do account maintained by him
with the banker for the payment of any amount of money to another from
that account;

(ii) The cheque being drawn for the discharge in whole or in part of any debt
or other liability;

(iii) Presentation of the cheque to the bank arranged to be paid from that
account,

(iv) The return of the cheque by the drawee bank as unpaid either because
the amount of money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount

(v) A notice by the payee or the holder in due course making a demand for
the payment of the amount to the drawer of the cheque within 30 days of
the receipt of information from the bank in regard to the return of the
cheque; and

(vi) The drawer of the cheque failing to make payment of the amount of
money to the payee or the holder in due course within 15 days of the
receipt of the notice.

(‘tQ.Q) Hon'ble Supreme Court has mentioned in the

Judgment of Jugesh Sehgal v. Shamsher Singh Gogi,
(2009) 14 SCC 683,

that following essential ingredients are required to be fulfilled to
constitute an offence under section 138 of the Act.“ It is manifest that
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to constitute an offence under section 138 of the Act, the following
ingredients are required to be fulfilled:

(i) a person must have drawn a cheque on an account maintained by him in
a bank for payment of a certain amount of money to another person
from out of that account;

(ii) The cheque should have been issued for the discharge, in whole or in
part, of any debt or other liability.

(iii) that cheque has been presented to the bank within a period of six
months(now three months) from the date on which it is drawn or
within the period of its validity whichever is earlier;

(iv) that cheque is returned by the bank unpaid, either because of the
amount of money standing to the credit of the account is insufficient
to honour the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with the bank;

(v) the payee or the holder in due course of the cheque makes a demand for
the payment of the said amount of money by giving a notice in
writing, to the drawer of the cheque, within 30 days of the receipt of
information by him from the bank regarding the return of the cheque
as unpaid,;

(vi) the drawer of such cheque fails to make payment of the said amount of
money to the payee or the holder in due course of the cheque within
15 days of the receipt of the said notice;

Being cumulative, it is only when all the aforementioned ingredients
are satisfied that the person who had drawn the cheque can be deemed
to have committed an offence under section 138 of the Act.”

GuRisd SAHI BT sAT Y¥Cloli %3] dcdl AAINRI R ¢
adNeflRioid gorgaloe Aseofl SAH—13¢ Y¥Ciofl Yol Sl
&d, Aoitdld siRiElol] sdH Gy 4.

Sec.138.- Dishonor of cheque for insufficiency, etc.,of funds in

the accounts-

Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the discharge, in
whole or in part, of any debt or other liability, is returned by the bank
unpaid, either because of the amount of money standing to the credit
of that account is insufficient to honour the cheque or that it exceeds
the amount arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to have committed
an offence and shall, without prejudice to any other provision of this
Act, be punished with imprisonment for [a term which may be
extended to two years], or with fine which may extend to twice the
amount of the cheque, or with both:

PROVIDED that nothing contained in this section shall apply unless-
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(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity, whichever is earlier.

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice in writing, to the drawer of the cheque,
[within thirty days] of the receipt of information by him from the bank
regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder in
due course of the cheque, within fifteen days of the receipt of the said
notice.

AlH, GUR AT sd Ysiel da ¢l adNRRioid
gorgoe Ase—¢c ol SHH—A3< ofl JYotl YA dl doall
dcdl of]J Yot &:—

(1) sl SIRIEMRCI £l § Ao FUIGER] AHEI SAI VS
AIUIHI AHA19d] 81d] A,

(R) As duialR ulsdall UidIHI AYRAI dllRli CiSIAal
SIRQ Aol VialIe YA &ld] W,

(3) Vs dval arlviel & HiRe (6d 2@l HIR) o

AHuxlelHl sdlRR ggl Hi2 dsHi Y LA eld]
BefA,

(v) Asoll olie: Al olie sl Hiled] #Hewilell 30
Eudoll 2i€2 VS duicliRal SlHlce oidlA uHdla
AsHioll sAdl] Hiolel s2d eld] g,

(u) oNZlA Aol UeR [EuAai AR s Ysudiai
BISIEDICRANI IR

(s) &4 35 xaicielR] siugR Ad 2ad sAdl s ddl eldl
FefA.

AIH, GUASA dHIH dcdl AlfAdd sAUIHi sRaleu
250 AR dl ¥ sRAIEl] dEeiAi ol ¥eddl sRIEISI
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ofHloll Guelld &R Aol ¢l adll.gorgAoe Aseofl sHH-
13¢ Ao AARMIA eI srud] 2SI,

Sec.139. Presumption in favour of holder

It shall be presumed, unless the contrary is proved that the holder
of a cheque received the cheque of the nature referred to in Section
138 for the discharge, in whole or in part, or any debt or other liability.

qyi Asedl saH—¢ dodd uel sAUIEl] dgerni

ofHlol GURec & & d oflA Yot B. 1 -

Chapter XIII of The Negotiable Instrument Act-
Special Rules Of Evidence

Section- 118. Presumptions as to negotiable instruments Until the
contrary is proved, the following presumption shall be made

(a) of consideration- that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has
been accepted, endorsed, negotiated or transferred, was accepted,
endorsed, negotiated or transferred for consideration;

(b) as to date- that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance- that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;

(d) as to time of transfer- that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of endorsements- that the endorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;

(f) as to stamps- that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course- that the holder of a
negotiable instrument is a holder in due course; provided that, where
the instrument has been contained from its lawful owner, or from any
person in lawful custody thereof, by means of an offence or fraud, or
has been obtained from the maker or acceptor thereof by means of an
offence or fraud, or for unlawful consideration, the burden of proving
that the holder is a holder in due course lies upon him.
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Sec.142. Cognizance of offences- Notwithstanding anything

contained in the Code of Criminal Procedure,1973(2 of

1974)

(@) No court shall take cognizance of any offence punishable under
Section-138 except upon a complaint, in writing, made by the
payee or, as the case may be, the holder in due course of the cheque;

(b) Such complaint is made within one month of the date on which the
cause of action arises under clause(c) of the proviso to S.138 ;
(Provided that the cognizance of a complaint may be taken by the
Court after the prescribed period, if the complainant satisfies the Court
that he had sufficient cause for not making a complaint within such
period)

AIH, A1 S GUR UAUT 53 & d Yol Asedll sAH-
13¢ dal 1R Hi &AAd RYRUIA F2IdIgAle sUIEU

YAULT Uldel s3] AsAU B dY wLI O, ddl ANNNHI

sfluieugiofl d3LIdi 13 d8ll 1< Y% AUgjHisl GulRed

gy 8 d {d sdluElg, ARl dRs SIUEURe AR & dY

Hioldlol SREI 28 8. $31AUIEl]] dRFLIHI GUR HYAGlo] HojH I

GuReYd ag ddl APNHI olRvIdudl d§ iR Yridl
(8.0l SHH— L0R Y0 ViSallcHS Yud] AHIUdlo] F¥UIHER]
219 8, dd] o 3d &d A USRIY %37 YL US & § g GRAIYUY
sdluieuaiofl aBjeidi GulRad &Ad SRIEISIA gl

Aod viSallcHs YIdI %Y sl B? ¥ AsAdIel] Msiadlali
Rittlida uR uel sRAIEll B Gcua  eAal

SRIEISIA ojHIollg] ViSol S & ? ¥UIOl oISRHI. AR SIA
ARV vl 285 &1 ugl 5ucli €25 doisS diled]l GuR 3
AIdd] @ldigf RIdl &ldl ©dl gRIENIS REINR B & il
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sRuleyziofl aBrIHi Getl YA ojHlallef Visal LI Ad] slef
oA AdIHi AH19d o2,

(23)go1g] s1RiaId] €eAlal AR (ciRuI9U )ofl ddls-

IR AS duid ARVl Uldiol] 2413 524 A1d & doll w0l
Bl AR ollHER AHEIAd AHA 81%2 Adlol]l Aol ulds s
8. A BA Yol B ol 3Acf 285 al MRAlSPx% Al 2419 d
Ll 288 21 ugdl AR d=ilell GUR 34 Uldd] eldig] wRIdl &di
gRIENAS AEIGd AH 81%2 WA ol $SHI AHRIVIA A4dd
goA18] sIR3U18] [AAGIAi allvidlali AHal WIRA Ualddlali HRcal]
S} &ldlo] Y11 & Aol €25 doiss gRieyds ellFgal 6%
WBA B Aal oAl 5118l APIN UAdIddlof]l sl dxdley &1e
A oefl. A HYFR AR olIHER SieHi  &1%R 8d oefl 5
Uldloll 6iAId sdlol]l ds 0dd Jpudl HI2 SIg 2R AN ol 5
slgf siid18] sUIAT 211Ad ot ] 241 A920H] olIHER AEIAA AHSH
oA ANUY] HI2 AIdalR $RAIElN cARIAMH] QI 2S5] 28 VHal
doilofl @12 ClolaiiRal oI ANYYl HI2 UV of HRUI US ddl
AR A1 ARl AReIRNHI doAIgl sRIdiE] 21910
Ad1dlol YSIEN ¥B2 SAIHI 241 B.

(27) WIdlg YISl :—

(2v.9) 2l MYUH ollHER AURY AEIddall dIFdRoll ofl

yeNdd Ysiel Lalal dlal. ¥ vendd 8 5, Rajesh Jain Versus

Ajay Singh Criminal Appeal No. .. of 2023, 2023 (10) SCC
148

Para 47. The accused has neither replied to the demand notice
nor has led any rebuttal evidence in support of his case....

Para 55. ...Once the presumption under Section 139 was
given effect to, the Courts ought to have proceeded on the
premise that the cheque was, indeed, issued in discharge of a
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debt/liability. The entire focus would then necessarily have to shift
on the case set up by the accused, since the activation of the
presumption has the effect of shifting the evidential burden on the
accused. The nature of inquiry would then be to see whether the
accused has discharged his onus of rebutting the presumption. If
he fails to do so, the Court can straightaway proceed to convict
him, subject to satisfaction of the other ingredients of Section
138. If the Court finds that the evidential burden placed on the
accused has been discharged, the complainant would be expected to
prove the said fact independently, without taking aid of the
presumption. The Court would then take an overall view based on
the evidence on record and decide accordingly.

Para 56. At the stage when the courts concluded that the
signature had been admitted, the Court ought to have inquired into
either of the two questions (depending on the method in which
accused has chosen to rebut the presumption): Has the accused led
any defense evidence to prove and conclusively establish that there
existed no debt/liability at the time of issuance of cheque? In the
absence of rebuttal evidence being led the inquiry would entail: Has
the accused proved the nonexistence of debt/liability by a
preponderance of probabilities by referring to the ‘particular
circumstances of the case’?

Para 57. The perversity in the approach of the Trial Court is
noticeable from the way it proceeded to frame a question at trial.
According to the trial Court, the question to be decided was
‘whether a legally valid and enforceable debt existed qua the
complainant and the cheque in question (Ex. CWI/A) was issued in
discharge of said liability/debt’. When the initial framing of the
question itself being erroneous, one cannot expect the outcome to
be right. The onus instead of being fixed on the accused has been
fixed on the complainant. Lack of proper understanding of the
nature of the presumption in Section 139 and its effect has resulted
in an erroneous Order being passed.

(a¥.a(1)) P.RASIYA VERSUS ABDUL NAZIR &

Anr.2022 AIJEL SC 69849 JUDGMENT DATE-

12/08/2022.%i «enda © 5 Complainant does not required to
show nature of transaction or source of fund to section-139
presumption. Hon’ble Supreme Court held that due to
presumption under section-139 once the signature and cheque
are not in dispute,it will be presumed that the cheque was issued
for discharged of debt on liability in favour of complainant.

(‘t“o‘.Q) In the judgment of Hon’ble Supreme Court,
Triyambak S.Hegde V/s. Sripad Cr. A. Nos. 849-850 of
2011 decided on 23.09.2021, it is held that...
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Negotiable Instrument Act,1881 -S.118, S.138 and S.139-
Dishonour of cheque-Presumption- Once the Signature on cheque on
the dishonoured cheque is not disputed ,the presumption as provided
under the law will arise-such presumption would remain till it is
rebutted. Held —case put forth by the accused does not satisfy the
requirement of rebuttal even if tested on the touchstone of
preponderance of probability-it cannot be said that the presumption
which had arisen in favour of the complainant had been successfully
rebutted by the accused.

Para- 13. The above noted provisions are explicit to the effect
that such presumption would remain, until the contrary is proved. The
learned counsel for the appellant in that regard has relied on the
decision of this court in K. Bhaskaran vs. Sankaran Vaidhyan
Balan & Anr.(1999) 7 SCC 510 wherein it is held as hereunder:

9. As the signature in the cheque is admitted to be that of the
accused, the presumption envisaged in Section 118 of the Act can
legally be inferred that the cheque was made or draw for consideration
on the date which the cheque bears. Section 139 of the Act enjoins on
the Court to presume that the holder of the cheque received it for the
discharge of any debt or liability. The burden was on the accused to
rebut the aforesaid presumption. The Trial Court was not persuaded to
rely on the interested testimony of DW1 to rebut the presumption. The
said finding was upheld by the High Court. It is not now open to the
accused to contend differently on that aspect.

14.The learned counsel for the respondent has however
referred to the decision of this Court in Basalingappa vs. Mudibasappa
(2019) 5 SCC 418 wherein it is held as hereunder:

25. We having noticed the ratio laid down by this Court in the
above cases on Sections 118 (a) and 139, we now summarise the
principles enumerated by this Court in following manner:

25.1. Once the execution of cheque is admitted Section 139 of
the Act mandates a presumption that the cheque was for the discharge
of any debt or other liability.

25.2. The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the probable
defence. The standard of proof for rebutting the presumption is that of
preponderance of probabilities.

25.3. To rebut the presumption, it is open for the accused to
rely on evidence led by him or the accused can also rely on the
materials submitted by the complainant in order to raise a probable
defence. Inference of preponderance of probabilities can be drawn not
only from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.
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25.4. That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an
evidentiary burden and not a persuasive burden.

(2v.3) In the recent judgment of Hon’ble

Supreme Court M/ s. Kalamani Tex & Anr. v. P.
Balasubramanian Cr. A. No. 123 of 2021 decided on
10.02.2021, it is held that...

the Statute mandates that once the signature(s) of an accused
on the cheque/negotiable instrument are established, then these
‘reverse onus’ clauses become operative. In such a situation, the
obligation shifts upon the accused to discharge the presumption
imposed upon him.

(v.%) GYHI olIHER AURY AEIAd &R "GalH A
[@.... &dlog Alu gsa da oflwA” [sllada udla
ol.AUTU/0C dl.A9-10—€C ol YSIEIHI olIHER AURRY
AEIAA Ad) Retid 221Nd S B S,

20.  The Trial Court and the High Court proceeded as if, the
appellant is to prove a debt before civil court wherein, the plaintiff
is required to prove his claim on the basis of evidence to be laid in
support of his claim for the recovery of the amount due. A

dishonour of cheque carries a statutory presumption of
consideration. The holder of cheque in due course is required to

prove that the cheque was issued by the accused and that when
the same presented, it was not honoured. Since there is a statutory

presumption of consideration, the burden is on the accused to

rebut the presumption that the cheque was issued not for any debt
or other liability.

21. There is the mandate of presumption of consideration in
terms of the provisions of the Act. The onus shifts to the accused
on proof of issuance of cheque to rebut the presumption that the

cheque was issued not for discharge of any debt or liability in
terms of Section 138 of the Act......

22.  In Kumar Exports, it was held that mere denial of existence of
debt will not serve any purpose but accused may adduce evidence to
rebut the presumption. This Court held as under:

20. The accused in a trial under Section 138 of the Act
has two options. He can either show that consideration and debt

did not exist or that under the particular circumstances of the case
the non-existence of consideration and debt is so probable that a
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prudent man ought to suppose that no consideration and debt
existed. To rebut the statutory presumptions an accused is not

expected to prove his defence beyond reasonable doubt as is expected
of the complainant in a criminal trial. The accused may adduce direct
evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged
by him. However, the court need not insist in every case that the
accused should disprove the non-existence of consideration and debt
by leading direct evidence because the existence of negative evidence
is neither possible nor contemplated. At the same time, it is clear

that bare denial of the passing of the consideration and existence
of debt, apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record for
getting the burden of proof shifted to the complainant. To
disprove the presumptions, the accused should bring on record
such facts and circumstances, upon consideration of which, the
court may either believe that the consideration and debt did not
exist or their non-existence was so probable that a prudent man

would under the circumstances of the case, act upon the plea that
they did not exist. Apart from adducing direct evidence to prove that

the note in question was not supported by consideration or that he had
not incurred any debt or liability, the accused may also rely upon
circumstantial evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections 118 and 139 of the Act.
(emphasis supplied)

23. XXXXXXXXX

24, In a judgment reported as Bir Singh v. Mukesh Kumar, this
Court held that presumption under Section 139 of the Act is a
presumption of law. The Court held as under:

20. Section 139 introduces an exception to the general rule
as to the burden of proof and shifts the onus on the accused. The
presumption under Section 139 of the Negotiable Instruments Act is a
presumption of law, as distinguished from presumption of facts.
Presumptions are rules of evidence and do not conflict with the
presumption of innocence, which requires the prosecution to prove the
case against the accused beyond reasonable doubt. The obligation on
the prosecution may be discharged with the help of presumptions of
law and presumptions of fact unless the accused adduces evidence
showing the reasonable possibility of the non-existence of the
presumed fact as held in Hiten P. Dalal [Hiten P. Dalal w.
Bratindranath Banerjee,(2001) 6 SCC 16 : 2001 SCC (Cri) 960].

XXX XXX XXX
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33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20,
87 and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is
immaterial that the cheque may have been filled in by any person
other than the drawer, if the cheque is duly signed by the drawer.

If the cheque is otherwise valid, the penal provisions of Section
138 would be attracted.

XXX
XXX
XXX

7 (2019) 4 SCC 197

36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,

would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show

that the cheque was not issued in discharge of a debt.
(Av.u) &ldall S13 285 GuRell YA AgA dl Ais—¢ &l

AS Y O ¥ AS W ARIIof olid duid & ol ARl 248
8. ARG €2 As URell 248l diloll of sldl uci8 sigf

Y141 A€ SIA Mgd Sd a1l 5 As Ul A&l d=ildll of &ldl

sicidall ARl SIg oI oief] Aal A€ AS FRUIE] G
olsai 2% adl ARMall UidIHI AsHI YRIICUI YX¥0lof] 28 of
gldioll SIREI AS YR ollRli CiSINall R A1 Ud $d &

2ol d Acifall AS 2ol A Ais - A€ &Yl Y B. sRUERA
AHRIUIA Sigfell ofidl2 ANl & ol HARIUIA ollElAall SiEf
¥diol ANd o€l 5 sRAIElS Arll 283 YsAd ol 41,
AR 2ol FRUIE] A gRUIEHI YRIIRUI YHGHoll IUBIR
A vl d Yxolofl sRuEA0(] Aell 84 U2 AR
SARAIEYIN] AS ANUA d AS AYd allRli ol SRA] T2l &JAd
8 il 28S W AR d¥ sRUIEl djridi 2%y &Ad

GgiHlalle) visal KAl WRIAl Y o &l SRUE
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Widlal 2urull Hleldl us. AI¥fEa AUl sAluIEloll slule
&51sdlgf visal s2dl siguel Y14l AR d§ 285 vugd s
ol®fl. A1H, SFNAIE] A 65ISA 2UR URI YRUR SJAUIHI ASN
1Bd O %, sRAIE] 20 AR U sRAIEHI ¥RIAA RIUBIR

2Jd ol d Yxoiofl siuEA0] ALl sl Ais—¢ dlo)
As AN B Aal SIAUIEYIN VS GISHI ¥HI SAUA] d 3SH
AHRIoll VidIHi AYRdl ollRll GiSINell SREI %I ofgl HAd
gldal s2lu1e AR [A3g sARAIE]l ¢RI &Yl YIAG & d
sAUIE &sIsd Y ololl dHIH &slsdl sTlUIEUT A€ 3SS URall
Alvlls day Aulld Yridl sl YadiR 5411 4501 8d 8.

FRAR AAoll AEIAd $RI A SIHoll ARl Y]l 240l
o1 cassl AN eldl ©ai A1 SIHoll STRJUIE] @RI Y S2NUIE
8slsd Aol d SRAIE SISl PAGloll Y AVA €2d1AY
WAYIRAIA visol sl AJAHI YAl AR ugiefl 24eR s1A
288 udd «dl vidd o€l

(25.5) 2l doiss Aol veldda HAA Elglofl 34

GlIHER ALIRU AEIdAdall oflA HYGloll YSIERA UR AIUR
AUd 8,

(2018)8 Supreme Court Cases 469 T.P.MURUGAN
(Dead) through LegalRepresentatives v/s. BOJAN. Held,

Once a cheque has been signed and issued in favour of holder of
cheque, there is statutory presumptions under section: 139 of
Negotiable Instruments Act, 1881 that the cheque is issued in
discharge of a legally enforceable debt or liability.

(a¥.9) (2018) 8 Supreme Court Cases 165 KISHAN RAO
versus SHANKARGOUDA

Reiterated, accuse may adduce evidence to rebut presumption under
section: 139, but mere denial regarding existence of debt shall not
serve any purpose. In the event accused is able to raise a probable
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defence which creates doubt with regard to existence of adebt or
liability, the presumption may fail. The Ratio laid down by

(2¥.¢) Hon'ble Supreme Court in case of Rangappa v/s

Mohan reported in Laws (SC)-2010-5-19 , is also required to
be considered at this stage, where in it is held that :- " Once the cheque
relates to the account of the accused and he accepts and admits the
signatures on the said cheque, then initial presumption as
contemplated under section 139 of the Negotiable Instrument Act has
to be raised by the court in favour of the complainant. The
presumption referred to in Section 139 of the N.I.Act is a mandatory
presumption and not a general presumption but the accused is entitled
to rebut the said presumption.

(av.c)  2RNla sRuIERA HisAd oigld NOT KNOWN

ol QR AT WRd AHIdd sU A1 Y A B d GIoidal]

YSIERA A dl {_HIgHE ARflol (4. sidIde ®.A19c]l]
Aal ofln —glAlRiR 2009(1) 161 (BOM).Hi ¥Rl HHIC)

ol1ZlR1 ARUI Aal1A HISAA &1 d %A1 GRIGR dARIR } Ui
WAL AlRIHIcINAYG 021,2lodR 2ia ol [Q.ucdls
URIsyer, &1gs1e ¢ls Al B1611E-2005(2) Sl.fl.AR.
641 (A.J.)2005 $.61.%.4297 i QIR HHIO
ARV aildlRuofl cixaell eiddl glu dl yel shale uiagui

8. dyHi AR d% ollZlA o¥d of &ldI oficidall GiAUIY YR
QAUIHI 2A19d al®l. Bl deiss Aoll BEIAdA HAA BlEId]]

31 olIHER AR AAEIAdll ol HYGioll YSIERAT UR AIER

Avd 9,

"The Ratio laid down by Hon'ble Supreme Court in case of C.C.

Alvi V/S PalaPetty Muhammad & Anr reported in 2007
(1) G.L.H. 512 (SQ), is also required to be considered at this
stage, where in it is held that :-

“The entire purpose of requiring a notice is to give an opportunity to
the drawer to pay the cheque amount within 15 days of service of
notice and thereby free himself from the penal consequences of
Section 138.”“To repeat, the proviso is meant to protect honest
drawers whose cheques may have been dishonoured for the fault of
others, or who may have genuinely wanted to fulfil their promise but
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on account of inadvertence or negligence failed to make necessary
arrangements for the payment of the cheque. The proviso is net
meant to protect unscrupulous drawers who never intended to

honour the cheques issued by them, it being a part of their modus
operandi to cheat unsuspecting persons.” “It is also to be borne in

mind that the requirement of giving of notice is a clear departure from
the rule of Criminal Law, where there is no stipulation of giving of a
notice before filing a complaint. Any drawer who claims that he did
not receive the notice sent by post, can, within 15 days of receipt of

summons from the court in respect of the complaint under section 138
of the Act, make payment of summons (by receiving a co of

complaint with the summons) and therefore, the complaint is liable to

be rejected. A person who does not pay within 15 days of receipt of

the summons from the Court along with the copy of the complaint
under section 138 of the Act, cannot obviously contend that there was
no proper service of notice as required under section 138, by ignoring
statutory presumption to the country under section 27 of the G.C.Act

and section 114 of the Evidence Act.”
Evidence Act,1872-s.114 illustration (f)- General Clauses Act- Sec.27-

Communication sent by post- Presumption raised by Sec.27 of the
G.C.Act is a far stronger presumption than one raised under S.114 of
the Act,1872-While S.114 refers to a specific presumption-s.27 gives
rise to a presumption that service of notice has been effected when it is

sent to correct address by registered post.
qyHi oligl AR vdeea GeR d &g A d

Gl10iclofl ol IHEIR ADTRU AEIAdGl] o YSIEl LRIal dla.

2008 (0) AIJEL-SC 41961

SUPREME COURT OF INDIA

(ALLAHABAD HIGH COURT)

Hon'ble Judges:Tarun Chatterjee and Aftab Alam JJ.

Indo Automobiles Versus Jai Durga Enterprises

Para-8 Admittedly, notice u/s. 138B of the Negotiable Instruments Act was
sent to the respondents through registered post and under a certificate of
posting on their correct address of the respondents. The High Court had
quashed proceeding on the ground that although notice through registered
post and also under certificate of posting were sent by the appellant/com-
plainant to the respondents but because of the endorsement of the postal
peon, the service could not be said to have been effected. In our view, the
High Court was not justified in holding that service of notice could not
be found to be valid. In K.Bhaskaran V/s. Sankaran Vaidhyan Balan &
Anr., 1999 7 SCC 510, it has been held that the context of section 138B of

the Negotiable Instruments Act invites a liberal interpretation favouring
the person who has the statutory obligation to give notice under the Act be-
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cause he must be presumed to be the loser in the transaction and provision
itself has been made in his interest and if a strict interpretation is asked
for that would give a handle to the trickster cheque drawer. It is also
well settled that once notice has been sent by registered post with acknowl-
edgment due in a correct address, it must be presumed that the service has
been made effective. We do not find from the endorsement of the postal
peon that the postal peon was at all examined. In V. Raja Kumari V/s. P.
Subbarama Naidu & Anr., 2004 8 SCC 774, again this Court reiterated the
same principle and held that the statutory notice under Ss. 138 and 142 of
the Negotiable Instruments Act, 1881 sent to the correct address of the
drawer but returning with the endorsement must be presumed to be served
to the drawer and the burden to show that the accused drawee had managed
to get an incorrect postal endorsement letter on the complainant and affixed
thereof have to be considered during trial on the background facts of the
case.

AHIH GURISA S} UAUTal Aol dHy Y &Ad [AfAY gs)

HeIAdloll YSIERAID LR Aol 85 GURall YRAUIRAI LIal AP
dl sRAIE] %RI sAJAIHT AH1AA oIZ]A ARI AR611F 29.24.9]. ]
SUIHT AIdd 8 ] BURAsd dIHER AdRRAU AElddali [AAYy
YSIERA 10l Adll oliglA o1 2141 A3 242Nof] S1E BER AAeol
S B,

(qu) AHIH,BURISA 2% 28S GURall YA &lal dgA dl
sAA1E] gkl ARG sIAEARCA ARl 2SHall dllRl AHIUYIHI

A1Ad! &dl Aol AR gRI 3RUIElS ddofl siuEARBA AN 28
U2 Uldldfl 2ueldin As Ui AH19d &dl ddl Hecdofl &slsd
sRauIE gt dioll Qisiell uR 2eld YuRr s3] usd 8.%e aiddl
SRAUIE Aodall AS SRIEAR0 AL U2 AR &RI AIUYIHI
AH1Ad &dl Vol AER AS Y alIRICISINGl] SR U $2A FA
AHRIlofl 9ol s2dlall gftl dxx SIUEAW ARI U2ali allll
sRaulglad gRleyds oel udl ¥l Hecdofl &slsdl 2ureud
Alefla i B, dxy dz2iIBuid (B lcruaHi AHudiAi AH1dd] aHi
Hod23] AdIdIgule) Uldal Glciof] sRUIE AU UJAG &ldIg) M
edofly 3d ey 419 8.9l Yal oioR—1 ol ¥dIG &SRHI
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AUIHI 1A B ol Yel 0i6R—2 Ao of|A Yyoiall v gsa
SAIHI 419 B,

(au.q) &9, uHA sRuIE &5lsA 2ial 85 UR Y YA AHIAH
Alvls ol €219 Y141 Lalal Adi AER SIA gRAIEUS ARV
AR Ul dANLlRoid gorgdoe As2oll SEH—138 ool o]
YRAR s3] ASA B.alIHER YMH SI2 &R 2ols YSIEIHI SRIEI
A4sIRlg) dliel 52 B il ¢l Aal. i As20l]l SAH-138 &65N
Yol A6l ¥3Ru1d GUR GIR #3A B.elddi g aiensl
RIYelR] A1 ol 24201 Ad A AS AHY dIS] U UAHI[GIsdl]
AH2 EAAHI oINSl geR] YUY AS d HI2 Adsa Guswl dils
AR W 8. HI ALIERIA] &S] sdiali SREI BIEA
A R{ls Aus—edsai Asl Adi UUsR] g2dl UINd 8.JS Ud
di oislol d¥l Aoy UUARIHT As %RI Adi RUYERI
[A2210l24dlal 2iefR 21242 USd B.c1IRdldl Hidlolld 244 &IRI ASS
deRlal Uiy a3 As sl Rl Uiy ol dofl ([A2edllydl
yadig & d HiR ¢l aaNNAcid gogHoe AseHi UsWAI-17
GARUIHI AHIAd B.9YHI sldH] A edlai SAlall AquAIHI GYUR]
A 8 ¥l AlAHIoy HILIRAHI Ase] Adi UUsRIHI [AUAud]
8] 28] 8.21€2 s1A AURIIRA gRUIElL s1uE0] Arfl 254 Ysd]
AIUYI AS UM B % VS Ud 52d 8 2l dH s3] AHARIIA 41es
ol s & ¥ sl¥eld] sIIAA 2ieldioll saH-360 ofl oI IEfA]
ol Adi dHy AR 241A YaRr LAl Yl &slsdl di
ARIa UiGRiclall dI HOUMIA o], 3d4ofl dHid seslsdl,
SIUEIS] Barl dHY AHIYHI AUl USRI ol iA]  dl 242E il
oigxol AHI%oll Asell adi ugsRHi Ay 2sl @ d %3]
8.2 1R1Ulal A1Aali dotiof] AMS]2 A2AUIGA LIal AdIHI 2419 ]
o ay Yellofl Amoll o1 S B. &ldali ZAHI 2RI]A €S of
$3 AR YsUdioll A1ERI ST A1 Aal sARIAd FRIig &ld ¥
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HIZ hofl elddoll HAM Blalo]l 31 oflA YxCloll YSIERA UR
AIYR AV 8.

(au.2)Ankush Shivaji Gaikwad vs State Of Maharashtra
(2013) 6 SCC 770.

Para. 46. Subsection(3) of Section 357 further empowers the Court
by stating that it “may” award compensation even in such cases where the
sentence imposed does not include a fine. The legal position is, however,
well established that cases may arise where a provision is mandatory despite

the use of language that makes it discretionary.

(au.3) R.Mohan vs A.K. Vijaya Kumar 2012 (2) GLH 668 (SC)

Para.17. We respectfully concur with this view. In K.
Bhaskaran v.Sankaran Vaidhyan Balan, while considering Section
357(3) of the Code this Court expressed that if the Judicial Magistrate
of the First Class were to order compensation to be paid to the
complainant from out of the fine realised the complainant will be the
loser when the cheque amount exceeded the said limit. In such a case
a complainant would get only the maximum amount of rupees five
thousand because Judicial Magistrate First Class can as per Section 29
(2) of the Code pass a sentence of imprisonment for a term not
exceeding three years, or of fine not exceeding Rs. 5,000/, or of both
(the said amount is now increased to Rs. 10,000/). This Court clarified
that in such cases the Magistrate can alleviate the grievance of the

complainant by taking resort to Section 357(3) of the Code.

Para.19. In view of the above, we find no illegality in the order
passed by the learned Magistrate and confirmed by the Sessions Court
in awarding sentence in default of payment of compensation. The
High Court was in error in setting aside the sentence imposed in
default of payment of compensation.

(Auw) A€ S Bal grn AHul AR sle A2 81N
8l o€l i Ay vel AR &1 oiefl 83 sIuElD] &g
1ol Al ol 54 gl Yol &l (Gai¥33] daliel Aesigd

AHRIUlofl 261931 A€ YSIE N8R SAIHI 241D B ¥ A6

ollHER 2%RId &lgsle Sharad Jethalal Salva Vs. State Of

Gujarat And Ors.,Cri. Misc. Application No : 19862 of
2015 Decided on : 14/11/2016 2017 GLR_HC 10006044
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ol YSIEl HiolR AU dlE] ¥ YSIEIHT YRIIRUI HHIV]
AR 6192 of &) dl Yl dal Zeofl A% Ul AHeldd $2H1d]
A5 B.

(u.u)  Gwid ofl.dal.AA. 2440l sEH 3€R(9) Y4 No
judgment delivered by any Criminal Court shall be deemed to be
invalid by reason only of the absence of any party or his pleader on
the day or from the place notified for the delivery thereof, or of any
omission to serve, or defect in serving, on the parties or their pleaders,
or any of them, the notice of such day and place.

(au.g)  ddl « 34 cizeR AdiU ieidd_Rajesh Ponnada

versus _ Satyanarayana _ Srirangam  &Anr.  2019(1

ApexCJ(SC)478 ol YsIEIHi 5190 B:-

“Section 353 (6) Cr.P.C. stipulates that on the date of judgement, the
accused has to be present unless on earlier occasions his personal
appearance has been dispensed with. Section 363(1) of the Code of Criminal
Procedure provides that on being convicted, the accused is entitled to a copy
of the judgement free of cost. Section 363(1) of Cr.P.C. entitling the accused
for free copy of the judgement has to be read harmoniously with 353(6). The
present petitioner having not appeared before the Court on the date of
judgement cannot as of right seek for supply of the copy of the judgement.”

A1, Al 513 AR dicll AHue] sieHi 6192 B
olefl duy dilall asla 1A 1 AoRitial Sl YId S ofell.
gafl, 23ell 2Aeida &Rl ARl B1%3] HIgl 243 SI gsH S|

aiefl. 1A, Guisd &slsd ARV ciRdY oPIRS Y211 2ildl

2023 dofl sdH—F0v¥, 2oud FAdId oiSH &ldall doisS [doll YR
ANgql &sseER dl ol dHYy GURSA YSIEIHI SA UJUT HYG
AeR YsleEl AHRMofl AR&I¥INHI vIudIg) iAol AEIAdT 1Y
¥Rl AHIA BAIH IHER %RUd slgsieal YsIel, Gurlsd
SIRIEISIY AUl AHY SIUEI &g LI dY AER SAoll YSIE
AHRIUlofl 619303 2411 oflA YxGiall A1ui3] gSH SAU1H]T 241D B.

B.R.Kariya,JMFC,BHESAN Judgment



Page — 31/32. (salold 31 0.2 /20U

-1 AIUE] §SH -

() ofl. 20124424 ofl sAH-R9<(R) V10U AER SIHali AR
aRlleileg VxS BAES,B.d.241.yy, €eN-AduR, W.
AR, 3.%¥lol wdle,[Srall uIS, [Stoll 25dd Gliygdi,GRilQl,

dl.ARAICI A%l PIat 1A1a ¢l adNRRlod gorgdloe ised]
SHH—3¢ AHodJoll Yaildi dsARUle 82yl 0 (As) YNl
AIE] Beo] Aol §SH 5141 2419 B.

() ofl. el 2A. 2 ol sAdH-3cU(3) 2odd ARNIA 4R
SiHall sTRUIEIG Vs Yxoioll Aell 284 31.4,5¢,9uU0 /- (48
3R AS AV ASAS &¥R AldRA] UARE YI) dadR d3
YSUYl SH S 1] A1d 8. A AR doidRel]l 284 Ysydiai
Y 52 dl Ay ARl HIRioll AIE] Seofl A¥lell g8H SAUIHI

A1 B Aol AEE A% YA A% Yef &Je] eflaradiof] 2821.

(3) asAlRulal 51 A2l &1%R oldl Pl ARIIA 21216 410d

AdAI6S € S0l 85 SUIHI 19 B.

(v) &ldiall S1A 242116 SI1U1 S1Hal1 SE] 1S SIg A% 121dd &1)
ofl Aol AA. R0l SHH—TI< HYG H¥ ULl §SH

SUIHI K19 89,

(u) 21 sidoll AR AR 61 o &l dHal FAH A4
Cl21991 4ol Sdloll &g A13 ofl. .24 AA.ofl SAH-
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TUL(R) Yx¥0lof dHoll A1A YRUSS dIRe SI@dlell gSH SAUIHI

AT 8. H¥gR AR A1) LRuUSS diRe cixygell Hi2 agl
AUASRS AUAAUIR] HI2 %33 oy 219 AHoitdhld nNdlH

AEizislal Hisddliofl gsH sa1H] 241D B.

8sH 1Y A% diRlui—adl, HI8— AR ,2Ac1-2025 olRIY
yell Aerdani ail, Adciaidl , HiR) A48l s3] g sl.
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