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118. Presumptions as to negotiable instruments. Until the
contrary is proved, the following presumptions shall be
made:

(a) of consideration.that every negotiable instrument was made
or drawn for consideration, and that every such instrument,
when it has been accepted, indorsed, negotiated or transferred,
was accepted, indorsed, negotiated or transferred for
consideration;

(b) as to date.that every negotiable instrument bearing a date
was made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of
exchange was accepted within a reasonable time after its date
and before its maturity;

(d) as to time of transfer.that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements
appearing upon a negotiable instrument were made in the order
in which they appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its
lawful owner, or from any person in lawful custody thereof, by

means of an offence or fraud, or has been obtained from the
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maker or acceptor thereof by means of an offence or fraud, or
for unlawful consideration, the burden of proving that the
holder is a holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque
received the cheque, of the nature referred to in section 138, for

the discharge, in whole or in part, of any debt or other liability.

gHi, A1 SIA SAI s ANANHI VHofHIallof visel Sl I d s3] SR

N

a2l ddl ojHlalle) Visel 521 HIZ YIdlall l%] Slail UR & il
d 51 1A visol 3] ASIY A 16id olIHER AURRU AEIAd ] " Eldal
Jl. edid [ARe8 eidlotali® AoiR¥" ofl YsIel 2152 A %37 &lef
d oflA Yol 8.
"Hiten P. Dalal v. Bratindranath Banerjee" H[ AIR 2001
SUPREME COURT 3897 X3! ollHER AdRA HEIAd AN

8Add & 5, Section 139 provides that "it shall be presumed,
unless the contrary is proved, that the holder of a cheque
received the cheque, of the nature referred to in Section 138 for
the discharge, in whole or in part, of any debt or other liability."
The effect of these presumptions is to place the evidential
burden on the accused of proving that the cheque was not
received by the complainant towards the discharge of any
liability. Because both Sections 138 and 139 require that the
Court "shall presume" the liability of the drawer of the cheques
for the amounts for which the cheques are drawn, as noted in it
is obligatory on the Court to raise this presumption in every
case where the factual basis for the raising of the presumption
had been established. It introduced an exception to the general
rule as to the burden of proof in criminal cases and shifts the

onus on to the accused. Such a presumption is a presumption of
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law, as distinguished from a presumption of fact which
describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and
do not conflict with the presumption of innocence, because by
the latter all that is meant is that the prosecution is obliged to
prove the case against the accused beyond reasonable doubt.
The obligation on the prosecution may be discharged with the
help of presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non
existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not
only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other
hand in the case of a mandatory presumption "the burden
resting on the accused person in such a case would not be as
light as it is where a presumption is raised under Section 114 of
the Evidence Act and cannot be held to be discharged merely by
reason of the fact that the explanation offered by the accused is
reasonable and probable. It must further be shown that the
explanation is a true one. The words 'unless the contrary is
proved' which occur in this provision make it clear that the
presumption has to be rebutted by proof and not by a bare
explanation which is merely plausible. A fact is said to be
proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition
that it exist. Unless therefore, the explanation is supported by
proof, the presumption created by the provision cannot be said

to be rebutted.
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“Section 118 of the Act inter alia directs that it shall be presumed,
until the contrary is proved, that every negotiable instrument was
made or drawn for consideration. Section 139 of the Act stipulates
that unless the contrary is proved, it shall be presumed, that the holder
of the cheque received the cheque, for the discharge of, whole or part
of any debt or liability. Applying the definition of the word 'proved' in
Sec. 3 of the Evidence Act to the provisions of Secs. 118 and 139 of
the Act, it becomes evident that in a trial under Sec. 138 of the Act a
presumption will have to be made that every negotiable instrument
was made or drawn for consideration and that it was executed for
discharge of debt or liability once the execution of negotiable
instrument is either proved or admitted. As soon as the complainant
discharges the burden to prove that the instrument, say a note, was
executed by the accused, the rules of presumptions under Secs. 118
and 139 of the Act help him shift the burden on the accused. The
presumptions will live, exist and survive and shall end only when the
contrary is proved by the accused, that is, the cheque was not issued
for consideration and in discharge of any debt or liability. A
presumption is not in itself evidence, but only makes a prima facie
case for a party for whose benefit it exists. The use of the phrase
"until the contrary is proved" in Sec. 118 of the Act and use of the
words "unless the contrary is proved" in Sec. 139 of the Act read with

definitions of " may presume" and "shall presume" as given in Sec. 4
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of the Evidence Act, makes it at once clear that presumptions to be
raised under both the provisions are rebuttable. When a presumption
is rebuttable, it only points out that the party on whom lies the duty of
going forward with evidence, on the fact presumed and when that
party has produced evidence fairly and reasonably tending to show
that the real fact is not as presumed, the purpose of the presumption is
over. The accused in a trial under Sec. 138 of the Act has two options.
He can either show that consideration and debt did not exist or that
under the particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man ought to
suppose that no consideration and debt existed. To rebut the statutory
presumptions an accused is not expected to prove his defence beyond
reasonable doubt as is expected of the complainant in a criminal trial.
The accused may adduce direct evidence to prove that the note in
question was not supported by consideration and that there was no
debt or liability to be discharged by him. However, the Court need not
insist in every case that the accused should disprove the non-existence
of consideration and debt by leading direct evidence because the
existence of negative evidence is neither possible nor contemplated.
At the same time, it is clear that bare denial of the passing of the
consideration and existence of debt, apparently would not serve the
purpose of the accused. Something which is probable has to be
brought on record for getting the burden of proof shifted to the
complainant. To disprove the presumptions, the accused should bring
on record such facts and circumstances, upon consideration of which,
the Court may either believe that the consideration and debt did not
exist or their non-existence was so probable that a prudent man would
under the circumstances of the case, act upon the plea that they did
not exist. Apart from adducing direct evidence to prove that the note
in question was not supported by consideration or that he had not
incurred any debt or liability, the accused may also rely upon

circumstantial evidence and if the circumstances so relied upon are
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compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Sec. 114 of the Evidence Act to rebut
the presumptions arising under Secs. 118 and 139 of the Act. The
accused has also an option to prove the non-existence of
consideration and debt or liability either by letting in evidence or in
some clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant
during the trial. Once, such rebuttal evidence is adduced and accepted
by the Court, having regard to all the circumstances of the case and
the preponderance of probabilities, the evidential burden shifts back
to the complainant, and thereafter, the presumptions under Secs. 118
and 139 of the Act will not again come to the complainant's rescue.
AUIH, GWISd YSIEl dAIRT Adi, dHi olIHER YUH SI2
aaNeflAcid gorgozd Aseall sAH-13¢ ol dosl Aed] sEA
¢ A8l SHH—A3C all SIRUEIGI AHojdHlall SUR §3] ASRY Aol d
AofHlallof Uisel sdlofl wdIGierR], Rl 5d] Aa (aendl s,

A 249 ([A21ddIR UUT SUIHI A19d 9.
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Glal 8.

141 Offences by companies.

(1) If the person committing an offence under section 138 is a
company, every person who, at the time the offence was committed,
was in charge of, and was responsible to the company for the conduct
of the business of the company, as well as the company, shall be
deemed to be guilty of the offence and shall be liable to be proceeded

against and punished accordingly:

Provided that nothing contained in this sub-section shall render any
person liable to punishment if he proves that the offence was
committed without his knowledge, or that he had exercised all due

diligence to prevent the commission of such offence:

[Provided further that where a person is nominated as a Director of a
company by virtue of his holding any office or employment in the
Central Government or State Government or a financial corporation
owned or controlled by the Central Government or the State
Government, as the case may be, he shall not be liable for

prosecution under this Chapter.]

(2) Notwithstanding anything contained in sub-section (1), where any
offence under this Act has been committed by a company and it is
proved that the offence has been committed with the consent or
connivance of, or is attributable to, any neglect on the part of, any
director, manager, secretary or other officer of the company, such
director, manager, secretary or other officer shall also be deemed to
be guilty of that offence and shall be liable to be proceeded against

and punished accordingly.

Explanation.— For the purposes of this section,—(a) “company”
means any body corporate and includes a firm or other association of
individuals; and (b) “director”, in relation to a firm, means a partner

in the firm.]
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(2€.2). i1 240id olIHER AUTRY AEIAd 0!l Aneeta Hada vs M/S Godfather
Travels & Tours Pvt.Ltd, AIR 2012 SUPREME COURT 2795, &1 i
YSIEIHI 5pAAA 8 5,

16. On a reading of the said provision, it is plain as day that
if a person who commits offence under Section 138 of the
Act is a company, the company as well as every person in
charge of and responsible to the company for the conduct
of business of the company at the time of commission of
offence is deemed to be guilty of the offence. The first
proviso carves out under what circumstances the criminal
liability would not be fastened. Sub-section (2) enlarges the
criminal liability by incorporating the concepts of
connivance, negligence and consent that engulfs many
categories of officers. It is worth noting that in both the

provisions, there is a ‘deemed’ concept of criminal liability.

17. Section 139 of the Act creates a presumption in favour
of the holder. The said provision has to be read in
conjunction with Section 118(a) which occurs in Chapter
XIIT of the Act that deals with special rules of evidence.
Section 140 stipulates the defence which may not be
allowed in a prosecution under Section 138 of the Act.
Thus, there is a deemed fiction in relation to criminal
liability, presumption in favour of the holder, and denial of

a defence in respect of certain aspects.

18. Section 141 uses the term ‘person’ and refers it to a
company. There is no trace of doubt that the company is a
juristic person. The concept of corporate criminal liability
is attracted to a corporation and company and it is so
luminescent from the language employed under Section

141 of the Act. It is apposite to note that the present
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enactment is one where the company itself and certain
categories of officers in certain circumstances are deemed

to be guilty of the offence.

41 It will be seemly to quote a passage from Maxwell ' The
Interpretation of Statutes (12 th Edition) : - " he strict
construction of penal statutes seems to manifest itself in
four ways: in the requirement of express language for the
creation of an offence; in interpreting strictly words setting
out the elements of an offence; in requiring the fulfilment
to the letter of statutory conditions precedent to the
infliction of punishment; and in insisting on the strict
observance of technical provisions concerning criminal

procedure and jurisdiction."

42 We have referred to the aforesaid passages only to
highlight that there has to be strict observance of the
provisions regard being had to the legislative intendment
because it deals with penal provisions and a penalty is not
to be imposed affecting the rights of persons whether
juristic entities or individuals, unless they are arrayed as
accused. It is to be kept in mind that the power of
punishment is vested in the legislature and that is absolute
in Section 141 of the Act which clearly speaks of
commission of offence by the company. The learned
counsel for the respondents have vehemently urged that the
use of the term's well as in the Section is of immense
significance and, in its tentacle, it brings in the company as
well as the director and/or other officers who are
responsible for the acts of the company and, therefore, a
prosecution against the directors or other officers is tenable
even if the company is not arraigned as an accused. The

words ' s well ashave to be understood in the context. In
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Reserve Bank of India v. Peerless General Finance and
Investment Co. Ltd. and others, 1987 1 SCC 424 it has
been laid down that the entire statute must be first read as a
whole, then section by section, clause by clause, phrase by
phrase and word by word. The same principle has been
reiterated in Deewan Singh and others v. Rajendra Prasad
Ardevi and others, 2007 10 SCC 528 and Sarabjit Rick
Singh v. Union of India, 2008 2 SCC 417. Applying the
doctrine of strict construction, we are of the considered
opinion that commission of offence by the company is an
express condition precedent to attract the vicarious liability
of others. Thus, the words 's well as the company appearing
in the Section make it absolutely unmistakably clear that
when the company can be prosecuted, then only the
persons mentioned in the othercategories could be
vicariously liable for the offence subject to the averments
in the petition and proof thereof. One cannot be oblivious
of the fact that the company is a juristic person and it has
its own respectability. If a finding is recorded against it, it
would create a concavity in its reputation. There can be
situations when the corporate reputation is affected when a

director is indicted.

43 In view of our aforesaid analysis, we arrive at the
irresistible conclusion that for maintaing the prosecution
under Section 141 of the Act, arraigning of a company as
an accused is imperative. The other categories of offenders
can only be brought in the dragnet on the touchstone of
vicarious liability as the same has been stipulated in the
provision itself. We say so on the basis of the ratio laid
down in C.V. Parekh (supra) which is a three-Judge Bench

decision. Thus, the view expressed in Sheoratan Agarwal
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(supra) does not correctly lay down the law and,
accordingly, is hereby overruled. The decision in Anil Hada
(supra) is overruled with the qualifier as stated in
paragraph 37. The decision in Modi Distilleries (supra) has
to be treated to be restricted to its own facts as has been
explained by us hereinabove.
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quid ARIJIA As aull A6l eslsd A1(Cid g1 Aed d As sig
SIUEAR01I Edloll FUIGER] AEI A HI2 AS AIUA &ldlo] HEIA
AofHlol Sl 28 8. U ARIU] 41 dgiHlolo] Vil Uld YA
AHla d2l slulIEledl Bae duiRd s3la visol s3] A5 & Val %]

AHRIU] 241 AojdHIoig] Visal SAIHI A$N 1> dl SARUIE] GUR Y19
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oll ofl¥lof RUNIAR LI B, ol sdIdl As ARIYIA dHall SIS
SIRIEAWl| edlof]l FUIGER] AHEl 541 HI2 dYfl A1Ri1ofl 8515
YAUR sdl us. qga-li, Basalingappa v. Mudibasappa (2019) 5

SCC 418, the Supreme Court clarified,

Presumption does not dispense with proof of basic facts and
If complainant’s version appears inherently doubtful,

presumption stands rebutted.

Ay Hon’ble Supreme Court in John K. Abraham v. Simon C.
Abraham (2014) 2 SCC 236 held:

When complainant fails to disclose basic details regarding
loan transaction, serious doubt arises about existence of

legally enforceable debt.
Ay Hon’ble Supreme Court in K. Subramani v. K. Damodara
Naidu (2015) 1 SCC 99, held:

Absence of proof regarding source of funds and financial

capacity makes complainant’s case doubtful.
1, AR AR Uld ¢l daNelAcd gorgRoet AAsedd] seH—
U3€C HYGlall Vol Ioio] LiSol SUIHI 45N A Bl IR dSA3] As
SIF sRIEARC] ¥dIGER] il €Ul U2 AU &ldiofl YA Soid]
al®fl, ¥AR A Vs SIS SRIEAW]] ¥UIGER] 2Ha £l VS AU
eldiofl gslsd Risl Guxiddid] &l cR dail dicd 2RIl Hd)

Uil 8.

1M, BUAsd &5Isdl &lla Adi, s311€13 2A41R1lal 31.2,00,000
AU &ldl AT FRAEIRA SIg YRidl 21 s13 %Y s oiell,

Aal HIA sAAIE]l WA ARIlall vidial As sldl HIxel s3uI€)
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d Asoll BICSR ol SY SN, Alal AYlojsA elRLISdl S8l ASIY aigl.

gHi, 1 SIA GRAIY Uiall GiRAIY Ad] 8 5, sUIEle AL HEd
GleRa] 8. Al Aid §3AIElf] Ais—q ol FNAIE Al AAUIR
AdlEat iy déIR Adl, A ARIIS A1 UGH Adl 20q<¢-€¢ Hi d
div 3041 &1 Bdlall A10dl d 84 HIZ] WA usdl adl. 211,
sARuIElg sARUIE Yxoio] AL 9 R09¢ of eldig scla Y 8,
sAAIE1A suIeHI 9N R0a¢ ol 284 SUI HelallHl AU d Ul
¥211Ad offl. dHY ARIY] edRI AUIHi A1 BA2dUIRIHI ¥©I1d
8 5,53l2u1e4101] digdd JSol] 28H AARIUIA HIZ] UIRA Aol 0¢ -
Qe Hi HIAdI 2Aal A A div 3UAI AdI. A sldol] ¥ dlgAd
sAUIE 3R A diviall allHER SIEHT S3c] & d V2 As S 2sH
dlad oell. A 21R1dlal 31 Ui dIv S 9 div AHA10d] 81> d U2
ol As 5 duiel dldd o], g ¥ 20l 0a<-2¢ Hi ARIIA HI3]
wide] A divi Hididiof S8 & d Hal ARI—AUR H[Ballofl Hea HI2
Hidldl. A did uil 8 5 ARIUIRA HIZ] WA Adl 09¢-E Hi ¥
3041 & div Aiddl dofl sAu1E A sldai s3d] 8. diead s3AJIE
qio As Hal AR [AyacHgA A A5d| Yol H[EolIHI 20 of]
AIAH] U] Hal AR ¥ © AS] AV d U2 § AR Ui
§A 301 A2 dvt HIPIA] &dl. Hal AR 2A1UAI AS] A AR
Soix1di © H(Boll HEl] AUidl. Hol ARIUIA 97 AS] A3 A
diRlvioll AA10dI. A1, sAAIEll s2RAIE Al BURISA AAUIR
A Bdeduidd eslsdl &ila Adi s3A1E1A, AHARIlal 240l 209¢
—q¢ ol SAI HIAAI 3R A div ARl AH10dI dHY A=A

ARl uiAel GUASA SH Sy HIA ol SAI HIAHI AUd] dl
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AssA s diRlU Wrd Hidd] ddl s1 eslsd s3AIE)A we11dd
ol®fl. 214, GURsd &slsdl Acid sAUIEIA sIef 2ure YRAU] AU

aiell.

AIH, sAAIElG Yid] &Il Adl, A &slsd U 8 § SARJUIE Xl
of ARl 9y 20¢ ofl Aldaf & ol A€ ALl 43 FIRAIE Y1 As
g2 &A1l d oial AYER 9A AR $21u1Ele Ay 2dIsIR s3d
gld, ddl sigf e2didy aAvlladl s wH0a elu ddl sIg Yrid]
SRUERA 21 5131 Y 2 o1l A4 $NUIE 243all AHVfls YR1d]
A2l 2% &AM £2d19%] Y141 &ilal degfA dl, sluIElo] sedial g
20¢ ofl dRllall As AL Aol AHUHJIEI ExRAlol P23 S
A1Ad ot®fl. dxey SAAIE] Aol ARU] 9 g31A1E U1 dEIR 9N
209¢ Hi A 2Aal d dulel]l aydid Hi2 2l d¥of]l AHuHuTEIHI
SAAIERA SIS o, 5 Arlid] Slaies 241U WA s3d 814, Ad)
SIg Y191 SFRAIEIRA 2% 53 ot®fl. dggai, ARIIA 9¥ 204¢ il
SARUIE Yool s8dIdl ARllell s1g 2dIsR 213 SIE duiel sd
g1, d 203 el Sl e2d19%] Yidl sAAUIENN 2% 53 o], duy
s3u1Elofl Baedul elal Adi 3 slddl] ¥ died s3RvU1E 3Ty &
diviall oliHER S13HI Sl & A W2 As § A dldd aiell. el
sARUIElo AL YR &g o], agai, 21 SIA 2% UAd AHis—T
g1oN ds:A As dIiFlu : 23/92/20R ol 8. 211 s1A ARIU] U
sAuIE dial As g sl guid Uldie Al 2dIsRAl olieid slef
auiiel g aldiofl sl essla sARIERN v1dd oefl. day
ARIRA Aal 09¢ &l Ais—1wUIn] As 2y Al d €WRAlol

sAlulglal duli V2ol sl 2840 Ysdl 2HIUd el dd] s &slsd
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seldd oefl. sl dell 2836l Gariel suR s d el
¥11dd ofell. e Asell arRlv dotl derl dIsRUIH dRlv a1er 1.
sARuIE Yol SARUIEUIN] sol]l 284 §311€] A AN 09¢ HI AN
d dell :sa0fl Ysaell H#i2 As dI.23/92/0R ¢l A% 2y LA
gl dl, 2a1eidls Ad 21 adofl AuuHAlel Y] &1 olie As ¢y
2dd gldiofl eslsd 3sS W 2419 8. dgjai, dl2iol se 1es3

oll A181sd -3 &la Adl...

No. Description of suit Period of Time from which
limitation period begins to
run

31. |On a bill of exchange or promissory| Three years |When the bill or

note payable at a fixed time after date. note falls due.

(Ra2). 1A, GWRisd A eulal A, dlafliel Ase e 3 ol 2A1EsA
32 Yot ofld 2A1g AsAJox 2] WHAT ofle Gurell ARl 284
GRYA Sl HIZ EId] EIVA SaI HIZoll AHuHJTEl @l d¥of]
JlRIYIH A1 O, FH| A3AHJTEl 13 &dIol] [Da1d KIdiAi 4419 dl
ofld vl WA olle, dell Hi2 sy g1 d diRlu] AxuaAiel
slR1dlofl 213 &1 Ad] AN21gie sUIAHT AH1Ad 8.530y1€lofl 2His—1a
ofl sAlu1E Yot sAUIE] A 2HRIU]a 3T A diviol] 618 Gedlof] 284
gy 209¢ Hl AHIUA ¥AR Ais—av d19l dsAI] Js dl.23/aR/
20 ol 8. F Fdli A 6515 YRUR I~ 5 SRYIE U101 AIS— T o]
s “time barred debts” U g2y &Ad 8. AR AeIdd IR 8N
oll sIueloll saH—U(3) elal Adl A, 210 ARUIA Uldlig] €Y
ciiRAY S0l SIuEI] sAH-U(3) Yo Avflaxl dIsRd ey

KA 2ol dxi &g dIsRUI vled uel 53¢ eld] KA. agiai, €]
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aaNeflAcid gorgioe Ase “Quasi Civil & Criminal” USRRall 8.
qgi, Aeidd A eslsa uel o Adl A S, sIRIEI Yyoidl]
&AAA AHYHJTEIHI %] SIEf 25H0ll Ysarl] &JAd &y, Aed 5 uié
Udoe s41H1 A1dd 8l, 22RdAl SIg duiiel, 2dIsR, SJAIHI
AAd &l AR Yl doll AxuHBTE 201Ul RViIA &R VHed

122101 As20]] SC—|3-|—°LG<°l> H¥G “Where payment on account
of a debt or of interest on a legacy is made before the expiration of the
prescribed period by the person liable to pay the debt or legacy or by

his agent duly authorised in this behalf, a fresh period of limitation

shall be computed from the time when the payment was made”:

(22.3).  9gdi, 211 s1A AR dsell aliHeR AdRY vielddall 2.d/l.yel
[Q. ofl.2321.a119i61241d0011, .21 2112.2002 (A21.2/].) ccu, il

Ysielol] oisd %Y SAUIHI A1 d O.% HlolAe dAU1Q Adl,

As the complaint has been rejected at the threshold, we do not
propose to express any opinion on this question as the matter is yet to
be agitated by the parties. But, we are of the view that the learned
Sessions Judge and the learned Single Judge of the High Court were
clearly in error in quashing the complaint proceedings. Under Section
118 of the Act, there is a presumption that until the contrary is proved,
every negotiable instrument was drawn for consideration. Even under
Section 139 of the Act, it is specifically stated that it shall be
presumed, unless the contrary is proved, that the holder of a cheque
received the cheque of the nature referred to in Section 138 for
discharge, in whole or in part, of any debt or other liability. It is also
pertinent to note that under sub-section (3) of Section 25 of the Indian
Contract Act, 1872, a promise, made in writing and signed by the
person to be charged therewith, or by his agent generally or specially

authorized in that behalf, to pay wholly or in part a debt of which the
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creditor might have enforced payment but for the law for the
limitation of suits, is a valid contract. Moreover, in the instant, the
appellant has submitted before us that the respondent, in his balance
sheet prepared for every year subsequent to the loan advanced by the
appellant, had shown the amount as deposits from friends. A copy of
the balance sheet as on 31st March 1997 is also produced before us. If
the amount borrowed by the respondent is shown in the balance sheet,
it may amount to acknowledgement and the creditor might have a
fresh period of limitation from the date on which the
acknowledgement was made. However, we do not express any final
opinion on all these aspects, as these are matters to be agitated before

the Magistrate by way of defence of the respondent.

This is not a case where the cheque was drawn in respect of a debt or
liability, which was completely barred from being enforced under law.
If for example, the cheque was drawn in respect of a debt or liability
payable under a wagering contract, it could have been said that that
debt or liability is not legally enforceable as it is a claim, which is
prohibited under law. This case is not a case of that type. But we are
certain that at this stage of the proceedings, to say that the cheque
drawn by the respondent was in respect of a debt or liability, which

was not legally enforceable, was clearly illegal and erroneous.

Aed § ¥AURY| Udoe YsddiHl AH1dd &l cARell dlfe2ial
ofl a1e1diofl 2RI Sl HNg. §31U1E ol YLI IR HAG A—20R
HI dHIH s dldd 8. ¥ AL 07<¢ o 8 ¥l el el dofl 21

Hlelofl 2ieR SIS AsallAxAoe UAdIgf 35S Uel scfld ad otell.

(R2.%).  9gdi, 211 sIA ARMIA daofl 2is—5U ofl Altia edlaai oliHER
$2AdI &1¢S1éall Sasseriyil Joseph vs Devassia, 2001 Cri.L.J. 24 ol|

YSIEI GUR AILYR AV &ldio] ¥RI1Ad 8. F YSIE] HloiAe AU
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Adi, 21gH 611S So2 HIcid UUT UAA 8 al 21gH 6lIS S HIZ VS
g3 511 A19d &l WRg Adls AsaldxAoe AuflaH! Ui
AIAA of &, dl dY 2lgH GlIS €Y YSUUl HIZall SAIHI A19d
Ul AN2a g2 5411 A1 Sl SRIEUR EdIofl UIvu1H] 212

QAISIY o8l dg &219d 8.

AIH, GWRISA AUJT &Ial Adi, AiS—1v dI9l AS A HEd GI&Ioall
gdiofl aydId HIZ AHINA &ldig AR Aol GWRIsd UUT dl
lIHER AUTRU VHEIAA Al olIHER BIFSIE edRI WU S
AIAd [Hedlid YO 2IH OIS 562 HIZ ¢RY SAIHI A1Ad JS WRd
g2 dl, d dladl AogiefRboid See HI2 g2y sAUIAI A1dd &ldig]
a2l QISR aigl 2Hal ddl 2lgH 6l AS WRd RAlall [SA11 €]
aaNflAcid gorgdozd Aseall saH—3¢ ol Fardieg 2RI 241

2sl Q1S olal.

qgi, Al SIA AIs—1y d19] dsAI] As &dld Adl d As [y
gos) ollHol]l UZlall Uiidloll & al 21 SIA [A2gH gogl ¢ioflel?] Ve
o ollZlA wsdgdIHi A1dd ol dx sluIeH uel &RflerR] Ul
ol AR ddl5 ex11dd otell el €l aanflAcid oz oz Aseall
SHH—T ol G2l LI B. Ui, A1 SIHall s3Il AR U
¢f] 31.2,00,000 /- ALl us 8 ddl eslsd u1NVd 510l dHIH
FYIHEIR] A1 SIHoll SRAUIEL 28 B. ¥ 6515 YRUR 541 SRUIE
U2l (oivgm 21-Jd 8. ¥RAR WAGA Sl§ed sle SAIHT A1 AR
Aot 53¢/l 241 S1Hall SRUIE] GuR =flge U1 8, U sRYIE] U
dxAlal ARl uidell 31.2,00,000/— AN US 8 A SIS AHILUR

YId1 % 5 ol€fl. d % Ad sARUIE] dHofl BaeaurnHi sod AU &
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S, A1 ARG Ui div § 9 div 2A10dl 811 d W2 SIY duiiel
5 As dlad oell. dxy AR SIYER] 54 of.vvU/2023 &l 31.
2,00,000/— dil As Fedloll 5AH AR [Aydcid 413 s3d 8.
A s2RAIEH] ARIVIRA SAR 240l U1 A4 dHoll WA 31.2,00,000
Hidldl d we1dd oefl 2a 218 2ol clicid A 8 §, s3AIE]l
%119 8 5 A1 ARl 21U 284 Aol WA c11ler] Vot
U211 24191 dHiefl ARl 24101, UG d 6818 YRUR A1 HI2
SARAIERA aidflerd] Ulotl S1ef €2c11A%] 241 S10 % Sl o1®fl. AN
dxflofl Gde durRt AER] &l al eidflerd] Ulotl €2d11A%] 2% Sdl
HIZ A2A1A Hed HIAd &1 dH 8di dAA eidflerd] UEloll €21A%)
2% sl o€l &l Bde auid HI2 &1 Wdl oefl. Il 1 51
Ais—a daAd gsH s dloll YR1dI cig A A19d]. 1A,
AR uAY] sedl 284 dell us & d exfgdiddl axId ¥dIGHER]
Al SIHoll SRAUIEN o 28 8. % il &515d YRUR SAIHI STIUIE]
[oivgon %1 dl 3141Elo) 21RA1Y] UIRAo] legally enforceable debt of
SARIRI. UG I SlHoll $RAUIE] dRE 114l SIS €2d1A%] & d 43l

HIfGIs Y191 2% 411 241dd ofel].

(23). gafl, 21 sI1d susqdy dluc S ds dl., Q. Rildens
adrRi1¥] #1Rd1s] 20 92 EYe (%) AU U ofl YSIE A1 AEIAd |

&llol GUR AIAd 8, F YSIEloll W of.C Hi WRYUIUd $3d O §,

[9] As regards contention that the cheque in question
was given towards discharge of legally recoverable
debt, it is settled proposition that presumption under
Section 139 of the Act is rebuttable presumption and

when an accused has to rebut the presumption the
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standard of proof is that of preponderance of
probabilities. In order to raise probable defence it is
not necessary that the accused has to enter into
witness box or lead evidence. The accused can rely
on the material submitted by the complainant in
order to raise probable defence. If the accused is
able to raise probable defence which creates doubts
about the existence of a legally recoverable debt or
liability, the prosecution can fail. It is also settled
proposition that presumption raised in favour of a
holder of a cheque does not extend to the extent that the
cheque was issued for the discharge of any debt or
liability. It is required to be proved by the complainant.
If an accused is able to raise probable defence with
regard to existence of a legally recoverable debt or
liability, the burden shifts on the prosecution to prove
that the cheque in question was given towards legally

recoverable debt or liability.

[12] It is not in dispute that the prosecution did not
produce any statement of account to indicate the
amount of loan given to the accused and the amount
due and payable by the accused on the date of issuance
of cheque in question. It also emerges that the vehicle
purchased from the loan amount was sold away and the
amount received was credited in the account but in
absence of statement of account, it is difficult to
ascertain the exact outstanding amount and hence it
cannot be said that the cheque was given towards
discharge of such debt or liability. Therefore, the
accused was able to raise probable defence that

there was no existence of legally recoverable debt on
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the day of issuance of the cheque. The prosecution
failed to produce any evidence to show that the
cheque amount was outstanding when the cheque in

question was given to the complainant.

AIH, GWRISA YSIEHI WRYUINA s Rieglid &dlal Adi, ¥R
AR d28 A ofé1g AdIHi A19d 8 3§, sAAUIElS] 2RI UIRA
SIS sluEA ALL clIs] olefl, ddi ANHI ¥UR $AIE]l Ao
SIRUEAR} ARL ¥ YAUIR §3] ASA of &I, AR GURISd YSIEIHI
olIHER I RIdoll ds] AEIAd edRlI WU S3d [Riedld HiolAE
4AIR Adi, sAAERA ARIA ¥ 2840 &12Gofl 21Ud] d 284
AHRIYlA 2410d &ldiof] &s1sc $ANUIEIRA YRAR 5] % US Aol 241d]]
&51Sd YRUIR S4IH1 %412 SAUIE] [o1vs01 AR-E &1), IR dofl dIed
Al s1Holl ARl % AUl A dH 2AAofl EIAdg] oldull
Hiolg 8. dHY Adl % Riedid olIHER HEIRYoll dS] AEIAA EURI
2gjofluziie a9 Q. uglR §HIR UiS, 2009 d] 2ye (HEIR1) 2U3 Hi
YRl UM SAIHT 2419d 8. A1H, 241 1A 5RUIE] €dRl Aol
AsAi e211dd 84 F2d] o 84 Arll iy & Adl eslsa exlflagiai
(o1vs0 2JAE! 814, AR doll dIC! 241 SIHall 211Ul % 241Ud] 82,

dH AAAofl AEIAd] olHULT HIold .

AIH, WIS UUT $3d AHY &SIsdl Al F1AIEUS Y UAA AHY
Widl &dla ddi, Al Sidoll SARUIEIA RIlal 31.2,00,000/ -
gl Gdlofl 210d &ldioll &slsa YR sl sRu1Eu [oivgn
2R &1, AR dil Gurel] gRElIg) (ACiIUalle] UIKIERI) ViSal
SUIHI ASN WBAI &1, AU HEI 01.q ol ¥UIH aisRHI A1) HEl

ol.2 4618l oflA Yot A1V §SH SAHIUUIHI 2419 8.
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(2). 2l siHoll AR QuH gogloll dlER %% (VoI
gayuicR gglaesdl), (1) RAyaeg vlsicnd g, G.q 1.
50, 28.0dIS 0.9, 5152l o2R—1q, Aldxdls rdle w1, udldy
As, ez, (2) MYNend Gsiend ANaiefl, G.49.211.3¢, W.
ol.% /U, 2A%a12R, 6¢dIS of.C, Aldxolls vdle A1, 193] AuidNoe
ofl A130fl a1cl], vidlayR s, YatIgatiAlal [SHloid Uil sisdl
sad—uu(1) Jxo €l adNeflAcid gogHoed iseoll saH—
13¢ H¥oiail AaiHig] (o1l sAd] ©1S] Ysdlall gsH SHIUUIHI

A9 8,

().  ARNRAIA 242118 A1Ud F1Hlotuid Al FIAHUS| € Sl §SH

SUIHI 14 8.

(3). &ARURIA (sHlod WAlR sisdll sad—v39(A) Yo 2dld
AHY Yelloll 31.au,000/— ol ¥Hlot al dedl « 2sHall

AIAHUS| Y SAI §5H SAIHI 2419 8.

8SH AI%Y dl.R Hl, HIB 1 A, Ad—0S dll A% vicd]

AHeIddAH] il ic101d] %182 sal.

dl.a2/ou/2025. (%2l g IR HIED)
Al Yslud A2 528 salR,
oA,
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