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VF5JF SM. NZSFZ SZ[, GCL\P VFZM5LV[ R[S D]HAGL ZSD GCL\ R]SJTF

OZLIFNLV[  T[DGF  JSL,  zL  DFZOT[  TFP_&v_ZvZ_Z#  GF  ZMH  AgG[

VFZM5LG[  ,[BLTDF\  SFG]GL  GM8L; VF5[,L4  H[  GM8L; VFZM5L  G\P! G[

TFP_*v_ZvZ_Z# GF ZMH TYF VFZM5L G\PZ G[ TFP_(v_ZvZ_Z# GF

ZMH AHL  UI[,4  T[D  KTF\  VFZM5LV[  R[S  D]HA GL  ,[6L  ZSD R]SJL

VF5[, GCL\ S[ SM. HJFA VF5[, GCL4 H[YL OZLIFNLV[ CF,GL VF OZLIFN

NFB, SZ[, K[  VG[  WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#(

VgJI[ VFZM5LG[ ;HF SZJF C]SD OZDFJJF VZH SZ[, K[P

sZfP OZLIFNLGL  OZLIFN  ;A\W[  lS|DLG,  5|M;LHZ  SM0GL  S,DvZ__  D]HA

;MU\N  p5Z  J[ZLOLS[XG GM\WJFDF\  VFJ[,  VG[  tIFZAFN  ZH]  N:TFJ[HL

5]ZFJM  wIFG[  ,.4  VFZM5LVM  ;FD[  p5ZMST  U]GFG]\  ;\7FG  ,.4  DFZF

5]ZMUFDL gIFIFWLX zL wJFZF ;NZ OZLIFN ZHL:8Z ,[JFGM4T[DH VFZM5L

p5Z 5|M;[; .:I] SZJFGM C]SD SZJFDF\ VFJ[, CTMP

s#fP tIFZAFN4  VFZM5LVMG[  WMZ6;Z  ;D\X  AHL  HTF  H[GF  VG];\WFG[

VFZM5LVM  V+[GL  VNF,TDF\  p5l:YT  YTF4  VFZM5LVMG[  lS|DLG,

5|M;LHZ SM0GL S,DvZ_* D]HA OZLIFNGL GS, D/L UI[, CMJFGL

BF+L SIF"AFN U]GF V\U[ ;DH VF5L VF\Sv!Z VG[ VF\Sv!# YL lGJ[NG

,[JFDF\ VFJTF VFZM5LVMV[ U]GF GM .gSFZ SZ[,P tIFZAFN OZLIFNLGF

5]ZFJF  5Z  SFD  D],tJL  ZFBJFDF\  VFJ[,  VG[  OZLIFN51FGM  5]ZFJM

GM\WJFDF\ VFJ[, K[P

s$fP tIFZAFN4 OZLIFNLV[ T[VMGL OZLIFNGF ;D"YGDF\ GD]GFvSsVf D]HA

GF DF{lBS 5]ZFJFVM TYF N:TFJ[HL 5]ZFJFVM ZH]  ZFB[, K[P  tIFZAFN4

5]ZTL  TS  VF5JF  KTF\  OZLIFNL  TZO[  SM.  lJX[QF  5]ZFJF  ZH]  ZFBJFDF\

VFJ[, G CMI4 VF\Sv! C[9/GF C]SD D]HA OZLIFNLGF lJX[QF 5]ZFJFGM
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CSS A\W SZJFDF\ VFJ[, CTMP

s5fP tIFZAFN4 VFZM5LVMG]\  S|LDLG, 5|M;LHZ SM0GL S,Dv#!# VgJI[G]\

JWFZFG]\ lGJ[NG ,[TF T[DF\ T[VMV[ OZLIFN 51FGF 5]ZFJFGM .gSFZ SZ[,

K[4 T[DH ;MU\N p5Z H]AFGL VF5JF TYF ARFJGF ;FC[N T5F;JFGM

.gSFZ SZ[, K[4 T[DH lJX[QFDF\ T[VM lGNM"QF K[ VG[ T[VM p5Z OZLIFNLG]\

SM.  SFIN[;ZG]\  ,[6]\  G  CMJFGL  CSLST  H6FJ[,  K[P  VFD4  VF  SFD[

VFZM5L TZO[ SM. 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP

s&fP tIFZAFN4 OZLIFNL TZO[ T[VMGF lJwJFG JSL, zL V[;PVFZP0M0LIFV[

T[VMGL DF{lBS N,L, SZL H6FJ[, K[ S[4 VF SFDGF OZLIFNLV[4 VFZM5L

G[ T[DGF W\WFGF lJSF; DF8[ ~l5IF A[ ,FB CFY pKLGF VF5[, CTF4 T[

ZSD 5ZT DF\UTF VF SFDGF VFZM5LV[ TSZFZL R[S VF5[, CTM4 H[ R[S

5ZT OZTF VF SFDGF VFZM5LG[ SFINF D]HA l0DFg0 GMl8; VF5JFDF\

VFJ[,4  H[  GMl8;  VFZM5L  G[  AHL  UI[,P  VFD  OZLIFNLV[  WL

G[UMXLV[A, .g:8|]D[g8; V[S8GL HMUJF.G]\  5F,G SZ[, K[4 T[D KTF\

VFHlNG ;]WL VFZM5LV[ OlZIFNLGF GF6F\ R]SJL VF5[, GYLP VF AFAT[

OZLIFNLV[ VF\Sv& YL H]AFGL VF5[, K[ VG[ VF SFD[ VF\Sv!$ YL VF\

SvZ_ GF N:TFJ[HM  ZH]  SZ[,F  K[4  VF  SFD[  ZH]  YI[, VF\Sv!$ JF/M

TSZFZL R[S ccO\0; .G;OLXLIg8cc GF X[ZF ;FY[ 5FKM OZ[,4 T[ ZL8G" D[DM

ZH] YI[,M K[4 lGIT ;DI DIF"NFDF\  GM8L; VF5[, K[P VFYL OZLIFNL

V[ T[GM S[; ;FALT SZ[, K[P VF SFD[ VFZM5LV[ TSZFZL R[S 56 OZLIFNL

GZ[gN|EF. SFAFEF. ZFBM,LIFGF  GFDGM  VF5[, K[P  WL  G[UMXLV[A,

.g:8|]D[g8;  V[S8GL  S,Dv!#)  D]HA  TSZFZL  R[S  VFZM5LV[  T[GF

SFIN[;ZGF  N[JF  VG[  HJFANFZL  5[8[  VF5[,  CMJFG]\  VNF,T[  VG]DFG

SZJFG]\ ZC[ K[P H[ VG]DFGG]\ VFZM5LV[ B\0G SZJFG]\ CMI K[ 5Z\T] VFZM5L
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wJFZF T[VMGM S[; ;FALT SZJFDF\ VFJ[, K[P ;AA VFZM5LG[ ;HF SZJF

VZH SZ[, K[P

s*fP JW]DF\4 VF SFDGF VFZM5L TO["  VF\Sv&5 YL ,[lBT N,L, ZH] SZJFDF\

VFJ[, K[P H[ ,[lBT N,L, J\RF6[ ,LWLP T[DH VFZM5LVM TZO[ lJwJFG

JSL, zL 0LPV[GPV5FZGFYLV[ DF{lBS N,L, SZL H6FJ[, K[ S[4 VF SFD[

OZLIFNLV[  H[  TSZFZL  R[S  ZH]  SZ[,  K[  T[  EFULNFZL  5[-LGF  GFDGM

K[ VG[ CF,GL OZLIFNDF\ EFULNFZL 5[-LG[ VFZM5L TZLS[ HM0[, GYL T[DH

WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!$! wIFG[ ,[TF\4 S\5GLGL

jIFbIFDF\ EFULNFZL 5[-LGM ;DFJ[X YFI K[P tIFZ[ EFULNFZL 5[-LG[ 56

OZLIFNGF  SFD[  VFZM5L  TZLS[  HM0JL  HM.V[  VG[  OZLIFN  NFB, SZTF

VUFp  EFULNFZL  5[-LG[  GM8L;  5F9JJL  HM.V[P  VFD4  VF  SFD[  WL

G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  S,Dv!#(  TYF  S,Dv!$!  G]\

5F,G YT] GYL T[DH OZLIFN wIFG[  ,[TF\4 OZLIFNL VG[ VFZM5L JrR[

GF6F\SLI jIJCFZ ;G[vZ_!( DF\ YI[, K[ HIFZ[ VF\Sv!$ YL ZH] YI[,

TSZFZL R[S TFPZ#q!ZqZ_ZZ GM K[PVFD4 OZLIFNLGL ,[6] D]NT ACFZG]\

K[P  JW]DF\  OZLIFNLV[ SC[JFTL CFY pKLGL VF5[, ZSD ~l5IF A[  ,FB

SIFZ[4 SMGL CFHZLDF\  VG[ S[JL ZLT[  VF5[,F T[JL SM. ClSST H6FJ[,

GYL S[ T[ AFAT[ SM. ;FC[NG[ 56 T5F;[, GYL4 H[YL OZLIFN ClSST

D]HA ~l5IF A[ ,FB VFZM5LG[ CFY pKLGF VF5[, CMJFGL ClSST X\SF

pt5gG SZ[ K[P JW]DF\4 VFZM5L wJFZF  VF\Sv& YL OZLIFNLGL SZ[, p,8

T5F;GL  CSLSTM  wIFG[  ,[TF4  VFZM5LV[  OZLIFNLGF  5]ZFJFVMG]\  B\0G

SZ[,  K[  VG[  5MTFGM  5|MA[A, 0LO[g; pEM  SZ[, K[4  H[YL  VMG; VF

SFDGF OlZIFNL p5Z XLO8 YI[, CMI KTF\4 OlZIFNL wJFZF T[VMGL p5Z

VFJL  UI[,  VMG;  XLO8  SZJF  ;AAGM  5]ZFJM  VF5[,  GYLP  H[YL
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ZP 0L; VMGZ YI[, R[S ,bIF TFZLBYL K DF;GL V\NZ VFZM5LGL A[gSDF\

ZH] YI[, CMJM HM.V[P

#P OZLIFNLGL A[gS sS,LIZL\U A[gSf TZOYL R[SGL lAGR]SJ6L YIFGF

#_ lNJ;DF\  (holder in due due course) IYFG]S|D[ WFZ6 SZGFZ 0=M.

VUZ  TM  5[ILV[  R[SGF  0=MVZ  sVFZM5Lf  G[  R[S  D]HAGL  ZSD  GL

R]SJ6L  DF8[  0LDFg0  GM8L;  VF5JL  HM.V[  VG[  0LDFg0  GM8L;DF\

R]SJ6L DF8[ lNGv!5 GM ;DI VF5JM HM.V[P

$P R[S ,BGFZ[ sVFZM5LV[f GM8L; D?IF TFZLB AFNGF !5 lNJ;DF\ R[S

D]HAGL ZSDGL R]SJ6L SZJFDF\  0=M.G[  sR[S ,BGFZf lGQO/ UI[,

CMJF HM.V[P

5P 0LDFg0  GM8L;GL  R]SJ6L  SZJFGF  !5 lNJ;GM  ;DI  5}6"  YIFGF

5KLGF V[S DF;DF\ IMuI CS]DT WZFJTL VNF,TDF\ OZLIFNLV[ OZLIFN

NFB, SZ[, CMJL HM.V[P

&P HIF\  ;]WL lJZ]wWGL CSLST ;FALT G YFI tIF\  ;]WL 0=M.V[ R[S T[GF

SFIN[;ZGF ,[6F 5[8[ D[/J[, CTM T[J]\ VG]DFG SZJFDF\ VFJX[P

s!!fP OZLIFNLGL H]AFGLTYF ZH] SZ[, VgI N:TFJ[HL 5]ZFJFVM p5ZYL S[8,FS

VG]DFGM VNF,T[ SZJFGF CMI K[P H[ WL G[UMXLV[A, .g:8]=D[g8 V[S8GL

S,Dv!!( TYF S,Dv!#) J\RF6[ ,[TF\ DF,]D 50[ K[ S[4 HM V[SJFZ

V[D ;FlAT YFI S[4 VFZM5LV[ OZLIFNLG[ R[S VF5[, K[ TM T[JF ;\HMUM

DF\ S[8,FS VG]DFGM VNF,T[ SZJFGF ZC[ K[P HM S[ T[ VG]DFGM lG6F"IS

5]ZFJM GYL45Z\T] T[JF VG]DFGMG]\ IMuI VG[ jIFHAL 5]ZFJF TYF B],F;F
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VMYL B\0G SZL XSFI K[P JW]DF\4 VFZM5LV[ T[JF VG]DFGMG]\ B\0G SZJF

;MU\N p5Z H]AFGL  VF5JL H HM.V[  T[JM  SM. SFINFGM  lGID GYLP

VFZM5L  OZLIFNLGL  p,8  T5F;  TYF  Z[S0"  5ZGF  5]ZFJF  5ZYL  T[JF

VG]DFGMG]  B\0G SZL  XS[  K[P  R}SFNF  GL  ;UJ0TF BFTZ S,Dv!!(

TYF S,Dv!#) GLR[ D]HA ZH] K[P

118. Presumptions as to negotiable instruments. Until the

contrary  is  proved,  the  following  presumptions  shall  be

made:

(a) of consideration.that every negotiable instrument was made

or  drawn  for  consideration,  and  that  every  such  instrument,

when it has been accepted, indorsed, negotiated or transferred,

was  accepted,  indorsed,  negotiated  or  transferred  for

consideration;

(b)  as to date.that every negotiable instrument bearing a date

was made or drawn on such date;

(c)  as  to  time  of  acceptance.that  every  accepted  bill  of

exchange was accepted within a reasonable time after its date

and before its maturity;

(d)  as to time of transfer.that every transfer of a negotiable

instrument was made before its maturity;

(e)  as  to  order  of  indorsements.  that  the  indorsements

appearing upon a negotiable instrument were made in the order

in which they appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or

cheque was duly stamped;

(g)  that holder is a holder in due course.that the holder of a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its

lawful owner, or from any person in lawful custody thereof, by

means of an offence or fraud, or has been obtained from the
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maker or acceptor thereof by means of an offence or fraud, or

for  unlawful  consideration,  the  burden  of  proving  that  the

holder is a holder in due course lies upon him.

139. Presumption in favour of holder.It  shall  be presumed,

unless  the  contrary  is  proved,  that  the  holder  of  a  cheque

received the cheque, of the nature referred to in section 138, for

the discharge, in whole or in part, of any debt or other liability.

s!ZfP JW]DF\4 VF SFD[ SIF\ SIF\ ;\HMUMDF\ VG]DFGMG]\ B\0G S[JL ZLT[ SZL XSFI

TYF T[JF VG]DFGMG]\  B\0G SZJF DF8[  5]ZFJFGM AMHM SMGF 5Z K[ VG[

T[ S[JL ZLT[ B\0G SZL XSFI T[ AFAT[ GFDNFZ ;JM"rR VNF,TGM ccCLT[G

5LP N,F, lJZ]wW E|TLgN=GFY A[GZHLcc GF[ R]SFNM ZLOZ SZJM H~ZL CM.

T[ GLR[ D]HA K[[P

"Hiten P.  Dalal  v.  Bratindranath Banerjee" H[  AIR 2001

SUPREME COURT 3897 H[DF GFDNFZ ;JM"rR VNF,T[  V[D

9ZFJ[, K[ S[4 Section 139 provides that "it shall be presumed,

unless  the  contrary  is  proved,  that  the  holder  of  a  cheque

received the cheque, of the nature referred to in Section 138 for

the discharge, in whole or in part, of any debt or other liability."

The  effect  of  these  presumptions  is  to  place  the  evidential

burden  on  the  accused  of  proving  that  the  cheque  was  not

received  by  the  complainant  towards  the  discharge  of  any

liability.  Because both Sections 138 and 139 require  that  the

Court "shall presume" the liability of the drawer of the cheques

for the amounts for which the cheques are drawn, as noted in it

is  obligatory on the Court to  raise  this  presumption in every

case where the factual basis for the raising of the presumption

had been established. It introduced an exception to the general

rule as to the burden of proof in criminal cases and shifts the

onus on to the accused. Such a presumption is a presumption of
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law,  as  distinguished  from  a  presumption  of  fact  which

describes  provisions  by  which  the  Court  "may  presume"  a

certain state of affairs. Presumptions are rules of evidence and

do not conflict with the presumption of innocence, because by

the latter all that is meant is that the prosecution is obliged to

prove the  case against  the accused beyond reasonable doubt.

The obligation on the prosecution may be discharged with the

help of presumptions of law or fact unless the accused adduces

evidence  showing  the  reasonable  possibility  of  the  non

existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not

only in the mandate to the Court, but also in the nature of the

evidence required to rebut the two. In the case of discretionary

presumption the presumption if drawn may be rebutted by an

explanation  which  'might  reasonably  be  true  and  which  is

consistent  with  the  innocence"  of  the  accused.  On  the  other

hand  in  the  case  of  a  mandatory  presumption  "the  burden

resting on the accused person in such a case would not be as

light as it is where a presumption is raised under Section 114 of

the Evidence Act and cannot be held to be discharged merely by

reason of the fact that the explanation offered by the accused is

reasonable  and  probable.  It  must  further  be  shown  that  the

explanation  is  a  true  one.  The  words  'unless  the  contrary  is

proved'  which  occur  in  this  provision  make  it  clear  that  the

presumption  has  to  be  rebutted  by  proof  and  not  by  a  bare

explanation  which  is  merely  plausible.  A fact  is  said  to  be

proved when its existence is directly established or when upon

the  material  before  it  the  Court  finds  its  existence  to  be  so

probable that a reasonable man would act on the supposition

that it exist. Unless therefore, the explanation is supported by

proof, the presumption created by the provision cannot be said

to be rebutted.
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s!#fP VFD4WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#) J\RF6[  ,[TF\4

lJ~wW GL CSLST :YFl5T YFI T[ l;JFI R[SGF 3FZSG[ D/[,M R[S ;DU|

VYJF V\XTo N[JF VYJF ALHL HJFANFZL VNF SZJF DF8[ VF5[, K[ T[J]\

VG]DFG  SZJFDF\  VFJX[PWL  G[UMXLV[A,  .g:8]|D[g8;  V[S8DF\  ZC[,

J{nFlGS VG]DFGMG]\ B\0G SZJFGM AMHM VFZM5L p5Z ZC[,M K[P VFZM5L

V[  T[DGF  p5Z  ZC[,M  VFJM  B\0GFTDS  5]ZFJM  ZH]  SZJFGM  AMHM  S[

HJFANFZL  ;]RS  VG[  ;\TMQFSFZS  5]ZFJFVMYL  :YFl5T  SZL  5]ZFJFGM

AMHM OZLYL OZLIFNL p5Z :Y/F\TZ SZJFGM CMI K[P

s!$fP WL G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!!(sV[f D]HA J{nFlGS

VG]DFG YFI K[ S[4 HIFZ[ SM. 51FSFZMGL TZO[6DF\ R[S ,BL VF5JFDF\

VFJ[ T[ R[S VJ[HGF AN,FDF\ VF5JFDF\ VFJ[, K[P VF VG]DFGG]\ B\0G

SZJF V\U[ ;FlATLGM AMHM R[S ,BL VF5GFZ jIlST4 VJ[HGM .GSFZ

SZGFZ p5Z ZC[,M K[P  VFJF .gSFZGL U[ZCFHZLDF\  V[J]\  SCL XSFI GCL

S[ R[S VJ[H JUZGM CTMP  GFDNFZ ;]l5|D SM8"GF4 V[PVF.PVFZP Z_!_

;]l5|D SM8"4  5FGF  G\P!))( DF\  5|l;wW YI[, Z\U%5F  lJ~wW DMCGGM

R]SFNM J\RF6[ ,[TF\4;NZC]\ R]SFNFDF\ GFDNFZ ;]l5|D SM8[" WL G[UMXLV[A,

.g:8]|D[g8; V[S8GL S,Dv!#( D]HA GF VFJxIS TtJM wIFG[  ,[JF

HM.V[P  WL  G[UMXLV[A,  .g:8]|D[g8;  V[S8GL  S,Dv!#)  D]HA

SFINFSLI VG]DFGG]\  B\0G VFZM5L  wJFZF  SZJFDF\  VFJ[, K[  S[  S[D  m

;NZC]\ R]SFNFGF 5[ZFv!Z DF\ GFDNFZ ;]l5|D SM8[" VFZM5L VJ[H Vl:TtJ

DF\  G  CMJF  V\U[  VYJF  X\SF  CMJF  VYJF  TM4  U[ZSFIN[;Z  CMJF  V\U[

5]ZFJFYL  ATFJL  XS[  T[JF  ;\HMUMDF\  OZLIFNL  p5Z  5]ZFJFGF  AMHFG]\

:Y/F\TZ YFI K[4 5Z\T] DF+ VFJM VJ[H G CMJF V\U[ DF+ GSFZ SZJFYL

ARFJ U6L XSFI GCLP VFZM5LV[ VFJ]\ Z[S0" p5Z ,[J]\ HM.V[ S[ H[ DFGL

XSFI T[J]\ CMI TM H 5]ZFJFGF AMHFG]\ :Y/F\TZ OZLIFNL TZO[ YFIP JW]DF\
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p5ZMST R]SFNFGF  5[ZFv!$ DF\  WL  G[UMXLV[A, .g:8]|D[g8; V[S8GL

S,Dv!#) GL K6FJ8 SZL VF S,D C[9/ SFINFSLI VG]DFG SFIN[;Z

J;],  VFJL  XS[  T[JF  N[JF  VYJF  HJFANFZL  Vl:TtJ ;FY[  VG]DFG

SZJFG]\ K[P 5Z\T] SFIN[;ZGL HJFANFZL CMJF V\U[G]\ VG]DFG Y. XS[ GCL

T[JM  lS|Q6F HGFN"G E8' lJ~wW NTF+[I C[U0[GF R]SFNFDF\  ,LW[, jI]C

IMuI G CMJFG]\  GFDNFZ  ;]l5|D  SM8["  Z\U%5F  lJ~wW DMCGGF R]SFNFDF\

9ZFJ[, K[P

s!5fP p5ZMST A\G[ R]SFNF J\RF6[ ,[TF\4 GFDNFZ ;]l5|D SM8[" Z\U%5FGF R]SFNFDF\

WL  G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  S,Dv!#)4  !!(sV[f  GL

K6FJ8 SZL4  HM  R[S  VF5JFDF\  VFJ[,  CMI  TM  VFJM  R[S  VJ[H  5[8[

VF5JFDF\  VFJ[,  K[  T[J]\  VG]DFG  TYF  WL  G[UMXLV[A,  .g:8|]D[g8;

V[S8GL S,Dv!#) GL HMUJF. J\RF6[ ,[TF VFZM5LV[ R[S ,BL VF5[,

T[ SFIN[;Z J;], VFJL XS[ T[JF N[JF V\U[ VF5[, T[J]\ OZLIFNLGL TZO[6

DF\ VG]DFG SZJ]\ HM.V[P HIFZ[ OZLIFNL 5MTFGF 5]ZFJFDF\ VFZM5LV[ R[S

,BL VF%IFGL  CSLST ;FlAT SZ[P  5Z\T]  VFZM5LV[  SFIN[;ZGF N[JFGL

HJFANFZL  VNF  SZJF  DF8[  R[S VF5[, GYL  T[JF  ARFJDF\  B\0GFtDS

5]ZFJM ZH] SZJFGL HJFANFZL ccl5|5Mg0Zg; VMO 5|MA[AL,L8Lcc IFG[ S[

B\0GFtDS 5]ZFJFGM AMHM ;\ElJTTFGL XSITF D]HA VFZM5LGF XLZ[ ZC[

K[P GFDNFZ prR SM8M"GF R]SFNFYL 5|:YFl5T YI[, K[P ;\ElJT ARFJ

5]ZJFZ SZJF DF8[ VFZM5LG[ JL8G[X AM1FDF\ H]AFGL VF5JL H~ZL GYLP

5Z\T]  Z[S0"  p5Z H[  5]ZFJF  ZH]  SZJFDF\  VFJ[, CMI T[  p5ZYL  ;\ElJT

ARFJ DFGJF  H~ZL  K[  T[JL  CSLST  ;FlAT  SZJL  HM.V[P  OZLIFNLV[

5MTFGF S[;GL CSLST JFHAL X\SFYL 5Z ;FlAT SZJL HM.V[P T[ H ZLT[4

WL  G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  S,Dv!#(  D]HAGL  OMHNFZL

SFI"JFCLDF\  VFZM5LV[  VFJM  ARFJ JFHAL  X\SFYL  5Z  5]ZJFZ  SZJFG]\
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ZC[T] GYLP 5Z\T] GFDNFZ prR SM8[" 5|l;wW SZ[, l;wWF\T D]HA VG]DFG

G]\  B\0G  ;\ElJTTFGL  XSITF  D]HA  ;FlATLGM  AMHM  51FSFZM  p5Z

O[ZAN, YTM ZC[ K[P

s!&fP JW]DF  VF  VF  SFD[  VFZM5L  TZO[  GFDNFZ  ;]l5|D  SM8"GF  D[;;"  S]DFZ

V[S;5M8" lJP D[;;" XDF" SFZ5[84 Z__) V[PVF.PVFZPV[;P;LP0A<I]P

!_!(4 GF R]SFNFGL GS, ZH] SZJFDF\ VFJ[, K[ H[ DFG;C J\RF6[ ,[TF\4

“Section 118 of the Act inter alia directs that it shall be presumed,

until  the  contrary  is  proved,  that  every  negotiable  instrument  was

made or drawn for consideration. Section 139 of the Act stipulates

that unless the contrary is proved, it shall be presumed, that the holder

of the cheque received the cheque, for the discharge of, whole or part

of any debt or liability. Applying the definition of the word 'proved' in

Sec. 3 of the Evidence Act to the provisions of Secs. 118 and 139 of

the Act, it becomes evident that in a trial under Sec. 138 of the Act a

presumption will have to be made that every negotiable instrument

was made or drawn for consideration and that  it  was executed for

discharge  of  debt  or  liability  once  the  execution  of  negotiable

instrument is either proved or admitted. As soon as the complainant

discharges the burden to prove that the instrument, say a note, was

executed by the accused, the rules of presumptions under Secs. 118

and 139 of the Act help him shift  the burden on the accused. The

presumptions will live, exist and survive and shall end only when the

contrary is proved by the accused, that is, the cheque was not issued

for  consideration  and  in  discharge  of  any  debt  or  liability.  A

presumption is not in itself evidence, but only makes a prima facie

case for a party for whose benefit  it  exists.  The use of the phrase

"until the contrary is proved" in Sec. 118 of the Act and use of the

words "unless the contrary is proved" in Sec. 139 of the Act read with

definitions of " may presume" and "shall presume" as given in Sec. 4
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of the Evidence Act, makes it at once clear that presumptions to be

raised under both the provisions are rebuttable. When a presumption

is rebuttable, it only points out that the party on whom lies the duty of

going forward with evidence,  on the fact  presumed and when that

party has produced evidence fairly and reasonably tending to show

that the real fact is not as presumed, the purpose of the presumption is

over. The accused in a trial under Sec. 138 of the Act has two options.

He can either show that consideration and debt did not exist or that

under the particular circumstances of the case the non-existence of

consideration and debt is  so probable that a  prudent man ought to

suppose that no consideration and debt existed. To rebut the statutory

presumptions an accused is not expected to prove his defence beyond

reasonable doubt as is expected of the complainant in a criminal trial.

The accused may adduce direct  evidence to prove that the note in

question was not supported by consideration and that there was no

debt or liability to be discharged by him. However, the Court need not

insist in every case that the accused should disprove the non-existence

of  consideration  and  debt  by  leading  direct  evidence  because  the

existence of negative evidence is neither possible nor contemplated.

At the same time, it  is clear that bare denial  of the passing of the

consideration and existence of debt, apparently would not serve the

purpose  of  the  accused.  Something  which  is  probable  has  to  be

brought  on  record  for  getting  the  burden  of  proof  shifted  to  the

complainant. To disprove the presumptions, the accused should bring

on record such facts and circumstances, upon consideration of which,

the Court may either believe that the consideration and debt did not

exist or their non-existence was so probable that a prudent man would

under the circumstances of the case, act upon the plea that they did

not exist. Apart from adducing direct evidence to prove that the note

in question was not supported by consideration or that he had not

incurred  any  debt  or  liability,  the  accused  may  also  rely  upon

circumstantial evidence and if the circumstances so relied upon are
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compelling,  the  burden  may  likewise  shift  again  on  to  the

complainant. The accused may also rely upon presumptions of fact,

for instance, those mentioned in Sec. 114 of the Evidence Act to rebut

the presumptions arising under Secs.  118 and 139 of the Act.  The

accused  has  also  an  option  to  prove  the  non-existence  of

consideration and debt or liability either by letting in evidence or in

some  clear  and  exceptional  cases,  from  the  case  set  out  by  the

complainant, that is, the averments in the complaint, the case set out

in  the  statutory  notice  and  evidence  adduced  by  the  complainant

during the trial. Once, such rebuttal evidence is adduced and accepted

by the Court, having regard to all the circumstances of the case and

the preponderance of probabilities, the evidential burden shifts back

to the complainant, and thereafter, the presumptions under Secs. 118

and 139 of the Act will not again come to the complainant's rescue.

VFD4  p5ZMST  R]SFNM  J\RF6[  ,[TF\4  T[DF\  GFDNFZ  ;]l5|D  SM8"[

G[UMXLV[A,  .g:8]|D[g8;  V[S8GL  S,Dv!#(  GF  U]gCF  ;\NE"[  S,D

!!( TYF S,Dv!#) GF SFINFGF VG]DFGM SIFZ[  SZL XSFI VG[ T[

VG]DFGMG]  B\0G SZJFGL  HJFANFZL4  VFZM5L  S[JL  ZLT[  lGEFJL  XS[4

T[ V\U[ lJUTJFZ RRF" SZJFDF\ VFJ[, K[P 

s!*fP VF SFD[ ZH] YI[, Z[S0" 5ZGM 5]ZFJM wIFG[ ,[JFDF\  VFJ[ TM4 OZLIFNLV[

5MTFGL ;MU\N p5ZGL VF\Sv& YL ZH] SZ[,L H]AFGLDF\ 5MTFGL VF\Sv!

GL  OZLIFNDF\  H6FJ[,L  TDFD  CSLSTMG[  J/UL  ZCL  VG[  OZLIFNG[

;DY"GSFZL 5]ZFJM ZH] SZ[, K[P VF TDFD CSLSTMG[ VF SFD[ VFU/ p5Z

lJUTJFZ ZLT[ H6FJJFDF\ VFJ[,L CMJFYL T[G\] 5]GZFJT"G YT\] V8SFJJF

DF8[ V+[ J6"G SZJFDF\ VFJ[,] GYLP

s!(fP VF SFD[ OZLIFNLGF S[;GL CSLST wIFG[ ,[TF\4 VF SFDGF VFZM5LVMV[

lJ`JD .gOM EFULNFZLGF S],D]BtIFZ TZLS[4 OlZIFNL 5F;[YL ;A\WGF
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GFT[ W\WFGF lJSF; DF8[ CFY pKLGL ZSD ~FPZ4__4___qv ,LW[, CTF

VG[ T[ pKLGF ,LW[, 5{;FGF N[JF ;A\W[ VF SFDGF VFZM5LVMV[ OZLIFNL

G[ ;JF,JF/M R[S ,BLG[ VF5[, CTF VG[ T[ R[S OZLIFNLV[ T[DGL A[\SDF

HDF SZFJTF4 VF R[S ccO\0; .G;OL;LIg8cc GF X[ZF ;FY[ R]SJ6] YIF

JUZ 5ZT OZ[,P H[YL OZLIFNLV[ CF,GL OZLIFN V+[ VNF,TDF NFB,

SZ[, K[P H[ ;A\W[ VF SFDGF VFZM5LGL TSZFZ V[JL K[ S[4 SC[JFTL ~l5IF

A[ ,FBGL ZSD OlZIFNLV[ VFZM5LG[ VF5[, GYLP tIFZ[ VF ZSD OlZIFNL

V[  VFZM5LG[  T[GF  W\WFGF  lJSF; DF8[  CFY pKLGL  VF5[,L  T[  CSLST

OlZIFNLV[  5]ZJFZ SZJL 50[  VF SFDGF Z[S0"  p5Z OlZIFN51FGM 5]ZFJM

T[DH OlZIFN CSSLT wIFG[  ,[TF\4  OlZIFNL  H6FJ[  K[  S[4  VFZM5LVMV[

lJ`JD  .gOM  EFULNFZLGF  S],D]BtIFZ  TZLS[  ;A\WGF  GFT[  W\WFGF

lJSF; DF8[ CFY pKLGL ZSD ~FPZ4__4___qv ,LW[, CTFP SC[JFTL VF

ZSD OlZIFNLV[ VFZM5LG[ ZMS0DF\ VF5[,L S[ R[S wJFZF VF5[,L T[DH SMGL

CFHZLDF\  VF5[,L  T[JL  SM.  CSLST  OlZIFNLV[  T[DGL  OlZIFNDF\  S[

;ZT5F;GF  ;MU\NGFDFDF  H6FJ[,  GYLP  JW]DF\  p5ZMST  ZSD  CFY

pKLGF VF5JF DF8[ OlZIFNL 5F;[ VF ZSD CTL V[8,[ S[4 OlZIFNL 5MT[

OlZIFNDF  H6FJ[,  ZSD  ~l5IF  A[  ,FB  CFYpKLGL  VF5L  XS[  T[JL

OF.GFg;LI, S[5[XL8L WZFJTF CTF S[  S[D T[ CSLST ;A\W[ OlZIFNLGL

p,8 T5F; wIFG[  ,[TF\4 T[VM H6FJ[ K[  S[4  ccC]  CF, B[TL SFD S~ K]P

B[TLGL CF, DFZL 5F;[ V-FZ JL3F HDLG K[P C] B[TLDF\YL ~l5IF 5F\RvK

,FB H[JL p5H D[/J] K]P V[ JFT BZL K[ S[ B[TLDF\YL C] H[ ~l5IF p5H

D[/J] K] T[DF\ JQF[" +6vRFZ ,FB H[8,M BR" 56 YFIP V[ JFT BZL K[

S[4 B[TLSFDDF\YL JQF[" ~l5IF A[ ,FBGM GOM YFI S[ A[ ,FB ~l5IF C] DFZF

S]8]\AGF HLJG lGJF"C DF8[ JF5~ K]P V[ JFT BZL K[ S[4 B[TLSFDDF\ SIFZ[S

G]SXFGL 56 HFIP D[ ;G[ Z_!( YL VFHNLG ;]WLDF\ B[TL SFD DF8[ VG[
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5FS WLZF6 DF8[ ,MG ,LW,L K[P C]\ ;G[ Z_!( YL ,. ;G[ Z_Z$ ;]WL

NZ JQF[" 5FS WLZF6GL ,MG D[/J] K]P V[ JFT BZL K[ S[ C] H[ ,MG WLZF6

D[/J] T[GF p5Z DFZ[  A[gSGF lGID D]HA jIFH EZJ]  50[ K[P C]\  jIFH[

5{;F ,. VG[ VFZM5L lJ5],EF.G[ V[8,F DF8[ 5{;F VF5] K] S[ DFZ[ VG[

lJ5],EF.G[  lD+TFGF  ;\A\WM  K[P  D[  VFZM5LG[  ;F{  5|YD ;G[  Z_!(v

!) DF\ A[ ,FB ~l5IF CFY pKLGF VF5[,F T[ ZSD DFZL 5F;[ 50[,L CTLP

DFZ[ EFULNFZL W\WM R]0F D]SFD[ CMI T[GF 5{;F VFJ[,F H[ 5{;F D[ VFZM5LG[

VF5[,FP DFZ[ VF A[ ,FB ;LJFI ~l5IF 5F\R ,FB VG[ K ,FB EFULNFZL

W\WFDF\YL VFJ[,FP DFZL EFULNFZL 5[-L R]0F 58[, OlG"RZ GFDYL RF,TL

CTLP VF EFULNFZL  5[-LDF\  +6 EFULNFZM  CTF H[DF\  s!f DG;]BEF.

J<,EEF. SMZF84 ZC[PR]0F sZf GJLGLTEF. AFA]EF. JF;,LIF pO["

E]T VG[ s#fC] V[D S], +6 EFULNFZM CTFP C]  EFULNFZL 5[-LDF\  ;G[

Z_!( DF\ K]8M YI[,MPDFZ[ DF,vlD,STGF EFU GF ~l5IF T[Z ,FB DFZL

5F;[ ;G[ Z_!( DF\ VFJ[,FP C] 58[, OlG"RZ EFULNFZL 5[-LG] H6FJ] K] T[

EFULNFZL 5[-LGM N:TFJ[H GFDNFZ SM8"DF\ ZH] SZL XS]P C] H[ EFULNFZL5[-L

DF\YL ;G[ Z_!( DF\ K]8M YI[,MP H[ EFULNFZL 5[-LDF\ ;G[ Z__( S[ Z__)

DF\ HM0FI[,M CTMP C] EFULNFZL 5[-LGF lC;FAGF RM50F ZFBTM VG[ T[GM

ZMHD[/  AGTMP  C]  EFULNFZL  5[-LDF\YL  K]8M  YI[,  T[G]  SM.  ,BF6

SZJFDF\  VFJ[,]  GCLP C]\  GFDNFZ SM8"DF\  VFJTL D]NT[  EFULNFZL  5[-LGF

RM50F ZH] ZFBLXPcc T[JL CSLST H6FJ[, K[P VF SFD[ Z[S0" HMTF\ OZLIFNL

GL TFP _5q_)qZ_Z$ GF ZMH p,8 T5F; SZJFDF\ VFJ[, K[P H[ p,8

T5F;DF\ 5MT[ SC[JFTL VFZM5LG[ VF5[,L ZSD ~FPZ4__4___qv T[VMV[

T[DGL EFULNFZLGM W\WM R]0F D]SFD[ CMI T[GF 5{;F VFJ[,FP H[ 5{;FDF\YL

T[VMV[  VFZM5LG[  VF5[,FP  JW]DF\4  V[  CSLST  56  H6FJ[  K[  S[4  VF

EFULNFZL 5[-L R]0F 58[, OlG"RZ GFDYL RF,TL CTL VG[ T[VMV[ VF
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~FPZ4__4___qv  l;JFI  VFZM5LG[  ~FP54__4___qv  VG[  ~FP

&4__4___qv 56 VF EFULNFZL  5[-LDF\YL  VF5[,FP  CJ[  VF  CSLST

;FALT SZJF DF8[ OZLIFNLV[ T[DGL p,8 T5F; NZdIFG VF EFULNFZL

5[-LGF RM50F ZH] SZJF DF8[ H6FJTF\ OZLIFNLGL p,8 T5F; DF8[ T[DH

OZLIFNLGL TZOYL VF EFULNFZL 5[-LGF RM50F ZH] YJF DF8[ SFD D],tJL

ZFBJFDF\  VFJ[,P  5Z\T]  OZLIFNLG[  5]ZTL  TSM  VF5JF  KTF\  T[VMV[  VF

EFULNFZL 5[-LGF SM. RM50F ZH] SZ[, GYL S[ 5MT[ T[DGL JW] p,8 T5F;

DF8[ CFHZ ZC[, GYLP VFD4 VF ;\HMUMDF\  OZLIFNLGL JW] p,8 T5F;

Y.  XS[,  GYLP  H[YL  OZLIFNL  lJZ]wW  ADVRERSE  INFERENCE

pt5gG YFI K[P

s!)fP JW]DF\4 VF SFD[ ARFJ 51FGM ARFJ V[JM K[ S[4 VF\Sv!$ YL ZH] YI[,M

TSZFZL R[S wIFG[ ,[TF T[ R[S lJ`JD .gOM GFDGL 5[-LGF BFTFGM K[ VG[

VF SFD[  lJ`JD .gOM EFULNFZL  5[-LG[  GM8L; 5F9JJFDF\  VFJ[, GYL

T[DH OZLIFNDF\ 56 EFULNFZL 5[-LG[ VFZM5L TZLS[ NXF"J[, GYL T[YL WL

G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  S,Dv!$!  GM  E\U  YFI  K[P  VF

;\A\W[ VF\Sv!$ YL ZH] YI[,M TSZFZL R[S wIFG[ ,[JFDF\ VFJ[ TM T[ R[S

lJ`JD .gOM  GFDGL 5[-LGF BFTFGM H6F\. VFJ[  K[P  H[DF\  lJ5],EF.

BM0FEF. RMJ8LIF TYF l5I]QFEF. pSFEF. UMWF6L EFULNFZ CMJFG]

R[S p5Z NXF"J[, K[P VFD4 VF CSLST wIFG[ ,[TF\ CF,GM R[S EFULNFZL

5[-LGF  BFTFGM  CMJFG]\  H6F. VFJ[  K[P  HIFZ[  OZLIFNLGL  VF\Sv! GL

OZLIFN wIFG[ ,[TF\ CF,GL OZLIFN WL G[UMXLV[A, .g:8|]D[g8; V[S8GL

S,Dv!#( D]HA NFB, YI[, K[P  5Z\T]  HIFZ[  SM. S\5GL lJZ]wW R[S

JUZ  :JLSFIF"  5ZT  OZJFGM  U]gCM  AGTM  CMI  tIFZ[  WL  G[UMXLI[A,

.g:8|]D[g8; V[S8GL S,Dv!#( ;FY[  S,Dv!$! J\RF6[  ,[JL  H~ZL
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AG[ K[P

141 Offences by companies.

(1)  If  the  person  committing  an  offence  under  section  138  is  a

company, every person who, at the time the offence was committed,

was in charge of, and was responsible to the company for the conduct

of the business of  the company,  as  well  as the company,  shall  be

deemed to be guilty of the offence and shall be liable to be proceeded

against and punished accordingly:

Provided that nothing contained in this sub-section shall render any

person  liable  to  punishment  if  he  proves  that  the  offence  was

committed without his knowledge, or that he had exercised all due

diligence to prevent the commission of such offence:

[Provided further that where a person is nominated as a Director of a

company by virtue of his holding any office or employment in the

Central Government or State Government or a financial corporation

owned  or  controlled  by  the  Central  Government  or  the  State

Government,  as  the  case  may  be,  he  shall  not  be  liable  for

prosecution under this Chapter.]

(2) Notwithstanding anything contained in sub-section (1), where any

offence under this Act has been committed by a company and it is

proved  that  the  offence  has  been  committed  with  the  consent  or

connivance of, or is attributable to, any neglect on the part of, any

director,  manager,  secretary  or  other  officer  of  the  company,  such

director, manager, secretary or other officer shall also be deemed to

be guilty of that offence and shall be liable to be proceeded against

and punished accordingly.

Explanation.—  For  the  purposes  of  this  section,—(a)  “company”

means any body corporate and includes a firm or other association of

individuals; and (b) “director”, in relation to a firm, means a partner

in the firm.]
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s!)P!fP VF ;\A\W[ GFDNFZ ;JM"rR VNF,TGF Aneeta Hada vs M/S Godfather

Travels & Tours Pvt.Ltd, AIR 2012 SUPREME COURT 2795, YL GF\

R]SFNFDF\ 9ZFJ[, K[ S[4

16. On a reading of the said provision, it is plain as day that

if a person who commits offence under Section 138 of the

Act is a company, the company as well as every person in

charge of and responsible to the company for the conduct

of business of the company at the time of commission of

offence  is  deemed to  be  guilty  of  the  offence.  The first

proviso carves out under what circumstances the criminal

liability would not be fastened. Sub-section (2) enlarges the

criminal  liability  by  incorporating  the  concepts  of

connivance,  negligence  and  consent  that  engulfs  many

categories of officers.  It  is worth noting that in both the

provisions, there is a ‘deemed’ concept of criminal liability.

17. Section 139 of the Act creates a presumption in favour

of  the  holder.  The  said  provision  has  to  be  read  in

conjunction with Section 118(a) which occurs in Chapter

XIII of the Act that deals with special rules of evidence.

Section  140  stipulates  the  defence  which  may  not  be

allowed  in  a  prosecution  under  Section  138  of  the  Act.

Thus,  there  is  a  deemed  fiction  in  relation  to  criminal

liability, presumption in favour of the holder, and denial of

a defence in respect of certain aspects.

18. Section 141 uses the term ‘person’ and refers it  to a

company. There is no trace of doubt that the company is a

juristic person. The concept of corporate criminal liability

is  attracted  to  a  corporation  and  company  and  it  is  so

luminescent  from the  language  employed  under  Section

141  of  the  Act.  It  is  apposite  to  note  that  the  present
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enactment  is  one  where  the  company  itself  and  certain

categories of officers in certain circumstances are deemed

to be guilty of the offence.

41 It will be seemly to quote a passage from Maxwell ' The

Interpretation  of  Statutes  (12  th  Edition)  :  -  "  he  strict

construction of penal  statutes seems to manifest  itself  in

four ways: in the requirement of express language for the

creation of an offence; in interpreting strictly words setting

out the elements of an offence; in requiring the fulfilment

to  the  letter  of  statutory  conditions  precedent  to  the

infliction  of  punishment;  and  in  insisting  on  the  strict

observance  of  technical  provisions  concerning  criminal

procedure and jurisdiction."

42  We  have  referred  to  the  aforesaid  passages  only  to

highlight  that  there  has  to  be  strict  observance  of  the

provisions regard being had to the legislative intendment

because it deals with penal provisions and a penalty is not

to  be  imposed  affecting  the  rights  of  persons  whether

juristic entities or individuals, unless they are arrayed as

accused.  It  is  to  be  kept  in  mind  that  the  power  of

punishment is vested in the legislature and that is absolute

in  Section  141  of  the  Act  which  clearly  speaks  of

commission  of  offence  by  the  company.  The  learned

counsel for the respondents have vehemently urged that the

use  of  the  term's  well  as  in  the  Section  is  of  immense

significance and, in its tentacle, it brings in the company as

well  as  the  director  and/or  other  officers  who  are

responsible for the acts of the company and, therefore, a

prosecution against the directors or other officers is tenable

even if the company is not arraigned as an accused. The

words ' s well ashave to be understood in the context. In
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Reserve  Bank  of  India  v.  Peerless  General  Finance  and

Investment  Co.  Ltd.  and others,  1987 1 SCC 424 it  has

been laid down that the entire statute must be first read as a

whole, then section by section, clause by clause, phrase by

phrase and word by word.  The same principle  has  been

reiterated in Deewan Singh and others v. Rajendra Prasad

Ardevi  and others,  2007 10 SCC 528 and Sarabjit  Rick

Singh v. Union of India, 2008 2 SCC 417. Applying the

doctrine  of  strict  construction,  we are  of  the  considered

opinion that commission of offence by the company is an

express condition precedent to attract the vicarious liability

of others. Thus, the words 's well as the company appearing

in the Section make it absolutely unmistakably clear that

when  the  company  can  be  prosecuted,  then  only  the

persons  mentioned  in  the  othercategories  could  be

vicariously liable for the offence subject to the averments

in the petition and proof thereof. One cannot be oblivious

of the fact that the company is a juristic person and it has

its own respectability. If a finding is recorded against it, it

would create  a  concavity in  its  reputation.  There can be

situations when the corporate reputation is affected when a

director is indicted. 

43  In  view  of  our  aforesaid  analysis,  we  arrive  at  the

irresistible  conclusion  that  for  maintaing  the  prosecution

under Section 141 of the Act, arraigning of a company as

an accused is imperative. The other categories of offenders

can only be brought in the dragnet on the touchstone of

vicarious  liability  as the same has been stipulated in the

provision itself.  We say so on the basis  of the ratio laid

down in C.V. Parekh (supra) which is a three-Judge Bench

decision. Thus, the view expressed in Sheoratan Agarwal
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(supra)  does  not  correctly  lay  down  the  law  and,

accordingly, is hereby overruled. The decision in Anil Hada

(supra)  is  overruled  with  the  qualifier  as  stated  in

paragraph 37. The decision in Modi Distilleries (supra) has

to be treated to be restricted to its own facts as has been

explained by us hereinabove.

s!)PZfP VFD4  p5ZMST  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!$!  GL

HMUJF. TYF p5ZMST R]SFNFDF\  5|:YFl5T SZ[, l;wWF\T wIFG[  ,[TF\4

S\5GLGL  jIFbIF  DF  EFULNFZL  5[-LGM  ;DFJ[X  Y.  HFI  K[  VG[

0FIZ[S8ZGL  jIFbIFDF\  T[GF  EFULNFZGM  ;DFJ[X  YFI  K[P  S\5GLq

EFULNFZL 5[-L V[ SFINFYL Vl:TtJ WZFJTL jIlST K[ VG[ S,Dv!#(

C[9/ ;F{5|YD S\5GLqEFULNFZL  5[-LG]  SFINFYL  Vl:TtJ 5]ZJFZ  YJ]

HM.V[ VG[ H[ jIJCFZGM R[S CMI T[ jIJCFZ DF8[ S\5GLqEFULNFZL 5[-L

GL SFINFYL HJFANFZL GSSL YJL HM.V[ V[8,[ S[ S\5GLqEFULNFZL 5[-L

;FD[ NMQF ;FlAT YJM HM.V[4 HM S\5GLqEFULNFZL 5[-LGL HJFANFZL

GSSL  YFI  TM  VG[  TM  H  5|lTlGlWtJGF  l;wWF\T  sJFIS[ZLI;

,FI[AL,L8Lf D]HA T[GF  ZMHAZMHGF SFDSFH DF8[  VG[  ZMH AZMHGF

JCLJ8 VG[ N[BZ[B DF8[ HJFANFZ CMI T[JF jIlSTG[ S,Dv!#( C[9/

HJFANFZ U6L XSFIP

s!)P#fP VFD4 CF,GM TSZFZL R[S EFULNFZL 5[-LGF BFTFGM CMJFG]\ H6F. VFJT]

CM.  tIFZ[  T[  V\U[GL  OZLIFNDF\  EFULNFZL  5[-LG[  VFZM5L  TZLS[  HM0JL

VFJxIS  K[P  VFD4  VF  SFD[  WL  G[UMXLV[A,  .g:8]|D[g8;  V[S8GL

S,Dv!$! D]HAGL D[g0[g8ZL HMUJF.G]\ 5F,G YJ]\ H~ZL K[ VG[ S\5GL

q EFULNFZL 5[-L ;FD[ R[S 5ZT OZJFGF U]GFGL .g;FOL SFI"JFCL SZTF

VUFp S\5GL q EFULNFZL 5[-LG[ S,Dv!#(sALf D]HAGL GM8L; .:I]
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SZJL D[g0[8ZL K[P 5Z\T] VF SFD[ EFULNFZL 5[-LG[ SM. GM8L; 5F9JJFDF

VFJ[,  GYL  T[DH  CF,GL  OZLIFNDF\  EFULNFZL  5[-LG[  VFZM5L  TZLS[

HM0JFDF\  VFJ[,  GYLP  VFD4  VF  SFD[  WL  G[UMXLV[A,  .g:8]|D[g8;

V[S8GL S,Dv!$! D]HAGL D[g0[g8ZL HMUJF.GM E\U YFI K[P 

sZ_fP JW]DF\4  VF SFD[  ARFJ 51FGM ARFJ V[JM K[  S[4  VF SFDGF OZLIFNL

wJFZF VF SFDGF VFZM5LG[ GF6F\ VF5[, CMI4 T[ NXF"JTM T[DH OZLIFNL

5MT[ ~FPZ4__4___qv VFZM5LG[ VF5L XS[ T[JL OFIGFgXLI, S[5[;L8L

WZJFTF\ CTF T[J]\  ATFJTM SM. H 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP VF

SFD[ OZLIFNLGL VF\Sv& GL p,8 T5F; wIFG[ ,[JFDF\ VFJ[ TM4T[VM B[TL

SFD SZ[ K[P B[TLGL CF, T[DGL 5F;[ V-FZ JL3F HDLG K[P T[VM B[TLDF\

YL ~l5IF 5F\RvK ,FB H[JL p5H D[/J[ K[P T[DG[ EFULNFZL W\WM R]0F

D]SFD[  CMI  T[GF  5{;F  VFJ[,F  H[  5{;F  T[VMV[  VFZM5LG[  VF5[,FP  VF

CSLST ;\A\W[ OZLIFNLV[ SM. N:TFJ[HM ZH] SZ[,F GYLPOZLIFNL 5MT[ B[TL

SZTF\ CMI VG[ B[TLGL p5H D[/JTF\ CMI T[DH 5MT[ VF B[TLGL HDLG

p5Z lWZF6 D[/JTF\  CMI TM T[ V\U[GF N:TFJ[HM OZLIFNLV[ ZH] SZJF

HM.V[P  T[DH 5MTFGL  VFJSGF  VFWFZ 5]ZFJF  ZH]  SZJF  HM.V[P  5Z\T]

CF,DF\  S[;DF\  OZLIFNLV[  VFJF  SM. N:TFJ[HM  ZH]  SZ[,F  G CMI T[DH

EFULNFZL  5[-LGF 56 SM. N:TFJ[HM ZH]  SZ[,F G CMI4 tIFZ[  OZLIFNL

wJFZF  VFZM5LG[  ~FPZ4__4___qv  VF5[,  CMJFG]  TYF  OZLIFNL  5MT[

~FPZ4__4___qv  VFZM5LG[  VF5L  XS[  T[JL  OFIGFgXLI,  S[5[;L8L

WZFJTF\ CTF T[J]\ SCL XSFI GlCP JW]DF\4 ;FDFgI ;\HMUMDF\  HIFZ[ SM.

jIlST4  VgIG[  CFY  pKLGL  ZSD  VF5[  TM  T[  ZSD  S[JL  ZLT[  VF5L4

SIF :Y/[ VG[ ;DI[ VF5L SMGL CFHZLDF VF5L T[JL DFCLTL VJXI

CM. 5Z\T] VFJL SM. CSLST OZLIFNLV[ T[DGL OZLIFNDF T[DH ;ZT5F;
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GF ;MU\NGFDF H6FJ[, GYLPJW]DF\4SC[JFTL pKLGL VF5[, ZSD V\U[

SM. ,BF645|MD[;ZL GM8 VFZM5LV[ ,BL VF5[, CM. T[JF SM. N:TFJ[HM

56 VF SFD[ OZLIFNL TZOYL ZH] SZJFDF\ VFJ[, GYLP VFD4 OZLIFNLV[4

VFZM5LG[  ~FPZ4__4___ H[JL DM8L  ZSD SM.56 5|SFZG]  ,BF6 SIF"

lJGF CFY pKLGL VF5[, CMJFGL CSLST X\SF pt5gG SZ[ K[P

sZ_P!fP JW]DF\4 OZLIFNLGL p,8 T5F; wIFG[ ,[TF\ T[VM H6FJ[ K[ S[4OZLIFNJF/L

JFNU|:T  R[SGL  ZSD  VFZM5LV[  T[DGL  5F;[  ;G[  Z_!(vZ_!)  DF\

DF\U[,L  VG[  T[VMV[  ~FPZ4__4___qv  VF5[,FP  T[VMV[  CF,GL  H[

JFNU|:T OZLIFN ~FPZ4__4___qv GL GFDNFZ SM8"DF\ NFB, SZ[, K[ T[

5[8[ R[S S[ ZSD ,LW[, GYLP JW]DF\ T[VM SA], ZFB[ K[ S[4 JFNU|:T ZSD

~FPZ4__4___qv H[ VFZM5LG[ VF5JFG]\ H6FJ[ K[ T[JL ZSD 5[8[GM SM.

R[S T[VMV[ lJ5],EF. 5F;[YL D[/J[, GYLP T[JL CSLST H6FJ[ K[P  

sZ_PZfP JW]DF\4  OZLIFNLGL  OZLIFN TYF  5]ZFJFGF  ;MU\NGFDF  T[DH OZLIFNLV[

VFZM5LG[  5F9J[, 0LDFg0  GM8L; wIFG[  ,[TF\4  OZLIFNLV[  SC[JFTL  ~FP

Z4__4___qv GL ZSD SMGL CFHZLDF\4 S. HuIFV[4 S. TFZLB[4 SIF

JQF"DF\  VF5[,L  T[JL  SM.  CSLST  H6FJ[,  GYLP  T[DH  OZLIFNLV[  T[

V\U[ SM. ;F1FL 56 T5F;[, GYLP

sZ_P#fP VFD4 p5ZMST CSLSTM4 TYF OZLIFNL TZO[ ZH] YI[, 5]ZFJF wIFG[ ,[TF\4

TYF WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv!#) wIFG[ ,[TF\4 V[S

JBT VFZM5LV[ R[S ,BL VF%IFGL CSLST ;FlAT YFI V[8,[ T[ R[S SM.

SFIN[;ZGF N[JFGL HJFANFZL VNF SZJF DF8[ R[S VF5[, CMJFG] VNF,T[

VG]DFG SZJFG]  ZC[  K[P  5Z\T]  VFZM5L VF VG]DFGG]  B\0G 5MT[  5]ZFJM

VF5LG[  TYF  OZLIFNLGL  p,8 T5F; SZLG[  B\0G SZL  XS[  K[  VG[  HM

VFZM5L VF VG]DFGG] B\0G SZJFDF ;O/ YFI TM OZLIFNL p5Z 5]ZFJF
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GF AMHFG]\  :Y/F\TZ YFI K[4  VG[  SC[JFTM  R[S  VFZM5LV[  T[DGF  SM.

SFIN[;ZGF  N[JFGL  HJFANFZL  VNF  SZJF  DF8[  ,BL  VF%IFGL  CSLST

5]ZJFZ  SZJL  50[P  JW]DF\4  Basalingappa  v.  Mudibasappa (2019)  5

SCC 418, the Supreme Court clarified,

Presumption does not dispense with proof of basic facts and

If  complainant’s  version  appears  inherently  doubtful,

presumption stands rebutted.

T[DH Hon’ble  Supreme  Court  in  John K.  Abraham v.  Simon  C.

Abraham (2014) 2 SCC 236 held:

When complainant fails to disclose basic details regarding

loan  transaction,  serious  doubt  arises  about  existence  of

legally enforceable debt.

T[DH Hon’ble  Supreme  Court  in  K.  Subramani  v.  K.  Damodara

Naidu (2015) 1 SCC 99, held:

Absence of proof regarding source of funds and financial

capacity makes complainant’s case doubtful.

sZ_P$fP VFD4 HIFZ[ VFZM5L 5MT[ WL G[UMXLV[A, .g:8|]D[g8; V[S8GL S,Dv

!#) D]HAGF VG]DFGG] B\0G SZJFDF ;O/ ZC[, CM. tIFZ[ TSZFZL R[S

SM. SFIN[;ZGL HJFANFZL VG[ N[JF 5[8[  VF5[, CMJFGM 5]ZFJM AGTM

GYL4  HIFZ[  T[  R[S  SM.  SFIN;ZGL  HJFANFZL  VG[  N[JF  5[8[  VF5[,

CMJFGL CSLST X\SF p5HFJGFZL CM. tIFZ[ T[GM ,FE VFZM5LG[ D/JF

5F+ K[P

sZ_P5fP VFD4 p5ZMST CSLSTM wIFG[ ,[TF\4 OZLIFNLV[ VFZM5LG[ ~FPZ4__4___

VF5[,  CMJF  ;A\W[  OZLIFNLV[  SM.  5]ZFJM  VF  SFD[  ZH]  SZ[,  GYL4

VG[  DF+ OZLIFNL  5F;[  VFZM5LGF  BFTFGM  R[S  CMJF  DF+YL  OZLIFNL
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T[ R[SGF CM<0Z .G 0I] SMQF"4 IFG[ IYFG]S|D[ WFZ6STF" SCL XSFI GCL\P

sZ!fP JW]DF\4 VF SFD[ ARFJ 51FGM ARFJ V[JM K[ S[4 OZLIFNLG] ,[6]\  D]NT

ACFZG]  K[P  VF  ;A\W[  OZLIFNLGL  VF\Sv! GL  OZLIFN  TYF  ;ZT5F;

;MUNGFD]  J\RF6[ ,[TF4  D[  VFZM5LG[  ;F{  5|YD ;G[ Z_!(v!) DF\  A[

,FB ~l5IF CFY pKLGF VF5[,F T[ ZSD DFZL 5F;[ 50[,L CTLP VFD4

OZLIFNLG]  OZLIFN  D]HAG]  ,[6]  JQF"  Z_!( G]  CMJFG]  O,LT YFI K[P

OZLIFNLV[ OZLIFNDF JQF"  Z_!( GL ZSD SIF DCLGFDF VF5[, T[ 56

H6FJ[, GYLP T[DH VFZM5L NJFZF ,[JFDF\ VFJ[, p,8T5F;DF\ H6FJ[

K[ S[4OZLIFNJF/L JFNU|:T R[SGL ZSD VFZM5LV[ DFZL 5F;[ ;G[ Z_!(v

!) DF\  DF\U[,F  VG[  D[  A[  ,FB ~l5IF VF5[,FP  D[  CF,GL H[  JFNU|:T

OZLIFN ~l5IF  A[  ,FBGL  GFDNFZ  SM8"DF\  SZ[,L  K[  T[  5[8[  R[S  S[  ZSD

,LW[, GYLP D[ VFZM5LG[ ~l5IF 5F\R ,FB S[ K ,FB VF5[,F CMI T[ 5[[8[

GM R[S S[ ,BF6 ,LW[, GYLP C] H[ ;G[ Z_!(v!) DF\ VFZM5LV[ DFZL

5F;[YL A[ ,FB DF\UJFG] SC]  K]  T[  DG[ +6vRFZ DlCGFGL D]NT DF8[

DF\U[,FP V[  JFT BZL K[  S[  VFZM5LV[ DFZL 5F;[  ;G[ Z_!(v!) DF\  H[

~l5IF A[ ,FB DF\U[,F T[GL OZLIFN D[\ CF,DF\ SZ[,L K[P JFNU|:T OZLIFN

JF/M R[S DG[  VFZM5L lJ5],EF.V[  D[  VYJF H]G DlCGFDF\  Z_ZZ GL

;F,DF\ VF5[,MP DG[ VFZM5LV[ H[ K R[SM VF5[,F T[ 5[8[ C] VFZM5L 5F;[

S], ~l5IF  T[Z  ,FB DFUTM CTMP  DG[  VFZM5LV[  VF5[,F  R[SM  D[  DFZF

SAHFDF\ K DlCGF ;]WL ZFB[,FP  DG[ VFZM5LV[ KV[ R[SM V,U V,U

TFZLBGF  VF5[,FP  VFD4  OZLIFNLGL  OZLIFN  TYF  p5ZMST  ;ZT5F;

T[DH p,8T5F;GL CSLSTM wIFG[ ,[TF\ OZLIFNLV[4 VFZM5LG[ ;G[ Z_!(

v!) GF  SIF  DF;DF\  ~l5IF  A[  ,FB VFZM5LG[  VF5[,F  T[DH T[VMV[

VFZM5L  5F;[YL  p5ZMST  ZSD  SIF  DF;  GF  SIF  DF;DF  VYJF  TM
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RMSS; S. TFZLB[  5ZT DF\U[,L T[JL SM. CSLST OZLIFNLV[ H6FJ[,

GYLP VFD4 p5ZMST CSLSTM ;\A\W[ OZLIFNLV[ SM. :5Q8 5]ZFJM VF5[,

GYLP

sZ!P!fP VFD4 OZLIFNLGM 5]ZFJM wIFG[ ,[TF4 V[ CSLST :5Q8 K[ S[ OZLIFN D]HA

G] ,[6] JQF" Z_!( GL ;F,G] K[ VG[ ;NZ ,[6F V\U[ OZLIFN JF/M R[S

.:I] YIM T[ A\G[ jIJCFZ JrR[ VFZM5LV[ OZLIFNLG] ,[6] :JLSFZ SZ[,

CMI4  T[JM  SM.  N:TFJ[H  ,[BLTDF  SZL  VF5[,  CMI  T[JM  SM.  5]ZFJM

OZLIFNLV[  VF SFD[  ZH]  SZ[, GYLP;DU|  OZLIFN V\U[GM  DF{BLS 5]ZFJM

TYF ZH] YI[, N:TFJ[HL 5]ZFJF wIFG[ ,.V[ TM4 OZLIFNLGL SC[JFTF JQF"

Z_!( GF ,[6FGM R[S +6 JQF"GL ;DIDIF"NF NZdIFG .:I]  SZJFDF

VFJ[, GYLP T[DH OZLIFNL VG[ VFZM5L JrR[ OZLIFN JF/M jIJCFZ JQF"

Z_!( DF\ YI[,M VG[ T[ ,[6FGL J;],FT DF8[ +6 JQF"GL ;DIDIF"NFDF

OZLIFNLV[ SM. GM8L;4 S[ ,[6FGL 0LDFg0 VFZM5L 5F;[ SZ[, CMI4 T[JM

SM. 5]ZFJM OZLIFNLV[ ZH] SZ[, GYLP JW]DF\4 VFZM5LV[ JQF"  Z_!( GF

OZLIFN D]HAGF  SC[JFTF  ,[6FGM  SM. :JLSFZ  V\U[  SM. ,BF6 SZ[,

CMI4 T[ V\U[ 56 SM. N:TFJ[HL 5]ZFJF OZLIFNLV[ ZH] SZ[, GYLP T[DH

OZLIFNLGL p,8T5F; wIFG[ ,[TF\ D[ CF,GL H[ JFNU|:T OZLIFN ~l5IF A[

,FBGL GFDNFZ SM8"DF\  SZ[,L  K[  T[  5[8[  R[S S[  ZSD ,LW[, GYLP  H[YL

OZLIFNLG] ,[6] 5]ZJFZ YT] GYLP JW]DF\4 VF SFD[ ZH] YI[, VF\Sv!$

JF/M TSZFZL R[S TFZLB o Z#q!ZqZ_ZZ GM K[P VF SFD[ VFZM5L wJFZF

OZLIFN JF/M R[S .:I] SZTL JBT[ 5MTFG] ,[6] :JLSFZJF AFAT[ SM.

,BF6  VF5[,  CMJFGL  SM.  CSSLT  OZLIFNLV[  H6FJ[,  GYLP  T[DH

VFZM5LV[  ;G[  Z_!(  YL  VF\Sv!$JF/M  R[S  .:I]  YIM  T[  NZdIFG

OZLIFNLG[  ,[6F\  5[8[GL  SM. ZSD R]SJL  VF5[, CMI T[JL  SM. CSLST
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H6FJ[,  GYLP  OZLIFNLV[  ,[6L  ZSDGL  pWZF6L  SIFZ[  SZL  T[  56

H6FJ[, GYLP H[YL R[SGL TFZLB T[GF ,[6F :JLSFZJFGL TFZLB U6FIP

OZLIFN D]HA OZLIFNJF/F R[SGL ZSD OZLIFNL V[ JQF" Z_!( DF VF5[,

T[ ,[6L ZSDGL R]SJ6L DF8[ R[S TFPZ#q!ZqZ_ZZ GF ZMH .:I] YI[,

CMI TM4 :JFEFJLS ZLT[ +6 JQF"GL ;DIDIF"NF 5]ZL YIF AFN R[S .:I]

YI[, CMJFGL CSLST Z[S0" 5Z VFJ[ K[P JW]DF\4 ,LDL8[XG V[S8 !)&#

GF VF8L"S,v#! wIFG[ ,[TFPPP

No. Description of suit Period of
limitation 

Time from which
period begins to

run

31. On a bill  of exchange or promissory

note payable at a fixed time after date.

Three years When  the  bill  or

note falls due.

sZ!PZfP VFD4 p5ZMST HMUJF. wIFG[ ,[TF\4 ,LDL8[XG V[S8 !)&# GF VF8L"S,

#! D]HA AL, VMO V[S;R[gH VYJF 5|MDL;ZL GM8 p5ZGF ,[6L ZSD

J;],  SZJF  DF8[  NFJM  NFB,  SZJF  DF8[GL  ;DIDIF"NF  +6  JQF"GL

U6JFDF\ VFJ[, K[P H[DF\ ;DIDIF"NF X~ YJFGL lJUT HMJFDF\ VFJ[ TM

AL, VYJF 5|MDL;ZL GM84 ,[6F DF8[ 0I] YFI T[ TFZLBYL ;DIDIF"NF

U6JFGL X~ YFI T[JL HMUJF. SZJFDF\ VFJ[, K[POZLIFNLGL VF\Sv!

GL OZLIFN D]HA OZLIFNL V[ VFZM5LG[ ~l5IF A[ ,FBGL CFY pKLGL ZSD

JQF"  Z_!( DF VF5[, HIFZ[  VF\Sv!$ JF/M TSZFZL R[S TFPZ#q!Zq

Z_ZZ GM K[P H[ HMTF\ V[ CSLST 5]ZJFZ YFI S[ OZLIFN JF/M VF\Sv!$ GM

R[S “time barred debts” 5[8[ .:I] YI[, K[P tIFZ[ VNF,T[ EFZTLI SZFZ

GF SFINFGL S,DvZ5s#f wIFG[ ,[JL HM.V[4VG[ VFZM5LV[ 5MTFG] N[J]

EFZTLI SZFZGF SFINFGL S,DvZ5s#f D]HA ,[BLTDF :JLSFZ[, CMJ]

HM.V[ VG[ T[DF\ N[J] :JLSFZJF AN, ;CL SZ[, CMJL HM.V[P JW]DF\4 WL
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G[UMXLI[A, .g:8]|D[g8  V[S8  “Quasi  Civil  & Criminal”  5|SFZGM  K[P

JW]DF\4  VNF,T[  V[  CSLST 56 wIFG[  ,[JL  HM.V[  S[4  SFINF D]HAGL

9ZFJ[, ;DIDIF"NFDF HM SM. ZSDGL R]SJ6L YI[, CMI4 V[8,[ S[ 5F8"

5[D[g8  SZJFDF  VFJ[,  CMI4  VUZTM  SM.  ,BF64  :JLSFZ4  SZJFDF\

VFJ[,  CMI  tIFZ  YL  T[GL  ;DIDIF"NF  U6JFGL  XZ]VFT  YFI V[8,[

,LDL8[XG V[S8GL S,Dv!)s!f D]HA  “Where payment on account

of a debt or of interest on a legacy is made before the expiration of the

prescribed period by the person liable to pay the debt or legacy or by

his agent duly authorised in this behalf, a fresh period of limitation

shall be computed from the time when the payment was made”: 

sZ!P#fP JW]DF\4 VF SFD[ VFZM5L TZOYL GFDNFZ ;JM"rR VNF,TGF V[PJLPD]YL"

lJP ALPV[;PGFUA;FJgGF4 V[PVF.PVFZPZ__Z sV[;P;LPf )(54 GF

R]SFNFGL GS, ZH] SZJFDF\ VFJ[, K[PH[ DFG;C J\RF6[ ,[TF\4

As  the  complaint  has  been  rejected  at  the  threshold,  we  do  not

propose to express any opinion on this question as the matter is yet to

be agitated by the parties. But, we are of the view that the learned

Sessions Judge and the learned Single Judge of the High Court were

clearly in error in quashing the complaint proceedings. Under Section

118 of the Act, there is a presumption that until the contrary is proved,

every negotiable instrument was drawn for consideration. Even under

Section  139  of  the  Act,  it  is  specifically  stated  that  it  shall  be

presumed, unless the contrary is proved, that the holder of a cheque

received  the  cheque  of  the  nature  referred  to  in  Section  138  for

discharge, in whole or in part, of any debt or other liability. It is also

pertinent to note that under sub-section (3) of Section 25 of the Indian

Contract  Act,  1872, a promise,  made in  writing and signed by the

person to be charged  therewith, or by his agent generally or specially

authorized in that behalf, to pay wholly or in part a debt of which the
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creditor  might  have  enforced  payment  but  for  the  law  for  the

limitation of suits, is a valid contract. Moreover, in the instant, the

appellant has submitted before us that the respondent, in his balance

sheet prepared for every year subsequent to the loan advanced by the

appellant, had shown the amount as deposits from friends. A copy of

the balance sheet as on 31st March 1997 is also produced before us. If

the amount borrowed by the respondent is shown in the balance sheet,

it  may amount  to  acknowledgement and the creditor  might have a

fresh  period  of  limitation  from  the  date  on  which  the

acknowledgement was made. However, we do not express any final

opinion on all these aspects, as these are matters to be agitated before

the Magistrate by way of defence of the respondent.

This is not a case where the cheque was drawn in respect of a debt or

liability, which was completely barred from being enforced under law.

If for example, the cheque was drawn in respect of a debt or liability

payable under a wagering contract, it could have been said that that

debt or liability is not legally enforceable as it is a claim, which is

prohibited under law. This case is not a case of that type. But we are

certain that at this stage of the proceedings, to say that the cheque

drawn by the respondent was in respect of a debt or liability, which

was not legally enforceable, was clearly illegal and erroneous.

V[8,[ S[ HIFZYL 5[D[g8 R]SJJFDF VFJ[, CMI tIFZYL ,LDL8[XG

GL U6JFGL XZ]VFT SZJL HM.V[P OZLIFNLGF H6FjIF D]HA D[vZ_ZZ

DF TDFD R[S ,LW[, K[P H[ ,[6] Z_!( G] K[ H[YL 56 +6 JQF"GL ;DI

DIF"NFGL V\NZ SM. V[SGM,[HD[g8 YI[,FG] Z[S0" 5ZYL O,LT YT] GYLP

sZ!P$fP JW]DF\4 VF SFD[ VFZM5LV[ T[DGL VF\Sv&5 GL ,[lBT N,L,DF\ GFDNFZ

S[ZF,F CF.SM8"GF  Sasseriyil Joseph vs Devassia, 2001 Cri.L.J. 24 GF

R]SFNF p5Z VFWFZ ZFBTF CMJFG]\ H6FJ[, K[P H[ R]SFNM DFG;C J\RF6[
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,[TF\4 8F.D AF0" 0[a8 AFAT[ RRF" YI[, K[ VG[ 8F.D AF0" 0[a8 DF8[ R[S

.:I] SZJFDF VFJ[, CM. 5Z\T] J[,L0 V[SGM,[HD[g8 ,[BLTDF VF5JFDF

VFJ[, G CMI4 TM T[J]  8F.D AF0"  N[J]  R]SJJF DF8[GF  SZJFDF VFJ[,

5|MDL; V[8,[ .:I] SZJFDF VFJ[, R[SG[ SFIN[;Z N[JFGL jIFbIFDF U6L

XSFI GCL T[J]\ 9ZFJ[, K[P

sZ!P5fP VFD4 p5ZMST RRF" wIFG[ ,[TF\4 VF\Sv!$ JF/M R[S V[ D]NT ACFZGF

N[JFGL  J;],FT  DF8[  VF5[,  CMJFG]\  U6FI  VG[  p5ZMST  RRF"  TYF

GFDNFZ ;JM"rR VNF,T TYF GFDNFZ CF.SM8" wJFZF 5|:YFl5T SZJFDF

VFJ[, l;wWF\T D]HA 8F.D AF0" 0[a8 DF8[ .:I] SZJFDF VFJ[, R[S 5ZT

OZ[ TM4 T[ ,LU,L V[gOMXL"I[A, 0[a8 DF8[ .:I] SZJFDF VFJ[, CMJFG]

U6L XSFI GCL  VG[  T[JF  8F.D AF0"  R[S 5ZT OZJFGF  lS:;FDF WL

G[UMXLV[A, .g:8]|D[g8; V[S8GL S,Dv!#( GL HMUJF. VFZM5L ;FD[

8SL XS[ GCLP 

sZZfP JW]DF\4 VF SFD[ VF\Sv!$ JF/M TSZFZL R[S wIFG[ ,[TF T[ R[S lJ`JD

.gOM GFDGL 5[-LGF BFTFGM K[ VG[ VF SFD[ lJ`JD .gOM EFULNFZL 5[-L

G[  GM8L; 5F9JJFDF\  VFJ[, GYL T[DH OZLIFNDF\  56 EFULNFZL 5[-L

G[ VFZM5L TZLS[ NXF"J[, GYL T[YL WL G[UMXLV[A, .g:8|]D[g8; V[S8GL

S,Dv!$! GM E\U YFI K[P  JW]DF\4 VF SFDGF OZLIFNLG[ VFZM5L 5F;[

YL ~FPZ4__4___qv ,[6L 50[ K[ T[JL CSLST 5|:YFl5T SZJFGL TDFD

HJFANFZL VF SFDGF OlZIFNLGL ZC[ K[P H[ CSLST 5]ZJFZ SZJFDF\ OlZIFN

51F lGQO/ UI[, K[P HIFZ[ 5|MA[A, 0LO[g; S|LV[8 SZJFDF\ VFJ[ tIFZ[

VMG; OZLYL VF SFDGF OlZIFNL p5Z XLO8 YFI K[4 5Z\T] OlZIFNL wJFZF

T[VMG[ VFZM5L 5F;[YL ~FPZ4__4___qv ,[6L 50[ K[ T[JM SM. VFWFZ

5]ZFJM ZH] SZ[, GYLP T[ H ZLT[ OZLIFNL T[DGL p,8T5F;DF\ SA], ZFB[ K[



J.M.F.C. Court, Bhesan. Judgment Criminal Case No.258 of 2023.
Page No.35

S[4 T[VMV[ VFZM5LG[ 5F\R ,FB S[ K ,FB VF5[,F CMI T[ 5[8[ SM. ,BF6

S[  R[S ,LW[, GYLP T[DH T[VMV[  OMHNFZL  S[; G\P$$5qZ_Z# YL ~FP

Z4__4___qv GM R[S ZL8G"GM S[; VFZM5L lJ5],EF. ;FD[  SZ[, K[P

V[ OZLIFNDF\ VFZM5LV[ SIFZ[ VG[ SIF ;DI[ T[DGL 5F;[ ~FPZ4__4___

DF\U[,F T[ H6FJ[, GYL VG[ ;F{YL VUtIGL AFAT V[ K[ S[4 OZLIFNL

H6FJ[ K[ S[ T[VMV[ VFZM5LG[ VF5[, ZSD T[DGL 5F;[ EFULNFZL 5[-LGF

5{;F VFJ[,F T[DF\YL VFZM5LG[ VF5[,FP 5Z\T] T[ CSLST 5]ZJFZ SZJF DF8[

OZLIFNLV[ EFULNFZL 5[-LGF SM. N:TFJ[HM VF SFD[ ZH] SZ[,F GYLP T[DH

T[VMGL p,8 T5F; VW]ZL CMI VG[ EFULNFZL 5[-LGF N:TFJ[HM ZH] SZJF

DF8[ T[VMV[ D]NT DF\U[, CMI T[D KTF\ T[VMV[ EFULNFZL 5[-LGF N:TFJ[HM

ZH]  SZ[,F  GYL TYF p,8 T5F; DF8[  CFHZ ZC[,F GYLP  H[YL  VF SFD[

VF\Sv!  ,UT  C]SD  SZL  T[VMGM  5]ZFJM  A\W  SZJFDF\  VFJ[,MP  VFD4

VFZM5L 5F;[YL S[8,L ZSD ,[6L 50[ K[ T[ NXF"JJFGL TDFD HJFANFZL

VF SFDGF OlZIFNLGL H ZC[ K[P HM VF CSLST 5]ZJFZ SZJFDF OZLIFNL

lGQO/ HFI TM OZLIFNLG] VFZM5L 5F;[G\]  legally enforceable debt G

U6FIP 5Z\T] VF SFDGF OlZIFNL TZO[  VFJF SM. N:TFJ[HM S[ T[ V\U[GF

DF{lBS 5]ZFJF ZH] SZJFDF\ VFJ[, GYLP

sZ#fP J/L4  VF  SFD[  S50J\H  5L5<;  SMPVMP  A[\S  ,LP4  lJP  HI\lTEF.

T,F;FHL DFZJF0L Z_!Z ,M:I]8 sU]Hf !5$5 GM R]SFNM VF VNF,TGF

wIFG p5Z VFJ[, K[4 H[ R]SFNFGF 5[ZF G\P) DF\ 5|:YFl5T SZ[, K[ S[4

[9] As regards contention that the cheque in question

was  given  towards  discharge  of  legally  recoverable

debt,  it  is  settled  proposition  that  presumption  under

Section 139 of the Act is  rebuttable presumption and

when  an  accused  has  to  rebut  the  presumption  the
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standard  of  proof  is  that  of  preponderance  of

probabilities.  In order to raise probable defence it is

not  necessary  that  the  accused  has  to  enter  into

witness box or lead evidence. The accused can rely

on  the  material  submitted  by  the  complainant  in

order to  raise  probable  defence.  If  the  accused  is

able to raise probable defence which creates doubts

about the existence of a legally recoverable debt or

liability,  the  prosecution  can  fail. It  is  also  settled

proposition  that  presumption  raised  in  favour  of  a

holder of a cheque does not extend to the extent that the

cheque  was  issued  for  the  discharge  of  any  debt  or

liability. It is required to be proved by the complainant.

If  an  accused  is  able  to  raise  probable  defence  with

regard  to  existence  of  a  legally  recoverable  debt  or

liability, the burden shifts on the prosecution to prove

that the cheque in question was given towards legally

recoverable debt or liability.

[12]  It  is  not  in  dispute  that  the  prosecution  did  not

produce  any  statement  of  account  to  indicate  the

amount of loan given to the accused and the amount

due and payable by the accused on the date of issuance

of cheque in question. It also emerges that the vehicle

purchased from the loan amount was sold away and the

amount  received  was  credited  in  the  account  but  in

absence  of  statement  of  account,  it  is  difficult  to

ascertain the exact outstanding amount and hence it

cannot be said that the cheque was given towards

discharge  of  such  debt  or  liability.  Therefore,  the

accused  was  able  to  raise  probable  defence  that

there was no existence of legally recoverable debt on
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the day of issuance of the cheque. The prosecution

failed  to  produce  any  evidence  to  show  that  the

cheque amount was outstanding when the cheque in

question was given to the complainant.

sZ$fP VFD4  p5ZMST  R]SFNFDF\  5|:YFl5T  SZ[,  l;\wWFT  wIFG[  ,[TF\4  HIFZ[

VFZM5L TZO[ V[JM ARFJ ,[JFDF\  VFJ[, K[ S[4 OZLIFNLG]\  VFZM5L 5F;[

SM.  SFIN[;ZG]\  ,[6]\  AFSL  GYL4  T[JF  ;\HMUMDF\  HIFZ[  OZLIFNL  T[DG]\

SFIN[;ZG]\  ,[6]\  H  5]ZJFZ  SZL  XS[, G CMI4 tIFZ[ p5ZMST R]SFNFDF\

GFDNFZ U]HZFTGL J0L VNF,T wJFZF 5|:YFl5T SZ[, l;\wWFT DFG;C

J\RF6[  ,[TF\4  OZLIFNLV[  VFZM5LG[  H[  ZSD CFYpKLGL VF5[,L  T[  ZSD

VFZM5LG[ VF5[, CMJFGL CSLST OZLIFNLV[ 5]ZJFZ SZJL H 50[ VG[ VFJL

CSLST 5]ZJFZ SZJFDF\ HIFZ[ OZLIFNL lGQO/ UI[, CMI4 tIFZ[ T[GM ,FE

VF SFDGF VFZM5LG[  H VF5JM HM.V[  T[D  V+[GL  VNF,TG]\  GD|56[

DFGJ] K[P T[DH T[JM H l;\wWFT GFDNFZ  DN=F;GL J0L VNF,T wJFZF

Z3]ALZ5|;FN UU" lJP5|CLZ S]DFZ 5F\0[4 Z__* ,M :I]8 sDN=F;f Z5# DF\

56 5|:YFl5T SZJFDF\ VFJ[, K[P VFD4 VF SFD[ OlZIFNL wJFZF T[VMGL

R[SDF\ NXF"J[, ZSD H[8,L H ZSD ,[6L YFI K[ T[JL CSLST NXF"JJFDF\

lGQO/ UI[,F CMI4tIFZ[ T[GM ,FE VF SFDGF VFZM5LG[ H VF5JM ZCIM4

T[D V+[GL VNF,TG]\ GD|56[ DFGJ]\ K[P

sZ5fP VFD4 p5ZMST RRF" SZ[, ;DU| CSLSTM TYF OZLIFN51F[ ZH] YI[, ;DU|

5]ZFJM  wIFG[  ,[TF\4  VF  SFDGF OZLIFNLV[  VFZM5LG[  ~FPZ4__4___qv

CFY pKLGL VF5[, CMJFGL CSLST 5]ZJFZ SZJFDF\  OlZIFN51F lGQO/

UI[,F CMI4 VFZM5L T[VM p5ZGL WFZ6FG]\ s;\EFJGFG]\ 5|FA<If B\0G

SZJFDF\ ;O/ ZC[,F CMI4 ;AA D]N'F G\P! GM HJFA GSFZDF\ VF5L D]N'F

G\PZ ;A\W[ GLR[ D]HA VFBZL C]SD OZDFJJFDF\ VFJ[ K[P
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s!fP VF  SFDGF  VFZM5LVM  lJ`JD  .gOMGF  EFULNFZ  NZHH[  s5[-LGF

S],D]BtIFZ JCLJ8STF"f4 s!f lJ5],EF. BM0FEF. RMJ8LIF4pPJPVFP

$_4 ZC[Pa,MS G\P*4 9FSZXL GUZv!4 ;FJ"HGLS %,M8 ;FD[4 B,L,5]Z

ZM04  H]GFU-4  sZf  l5I]QFEF.  pSFEF.  UMWF6L4  pPJPVFP#)4  ZC[P

G\P$q54 ZFHGUZ4 a,MS G\P)4 ;FJ"HGLS %,M8 ;FD[4 SFJ[ZL V[5F8"D[g8

GL ;FD[GL U,L4 B,L,5]Z ZM04 H]GFU-GFVMG[ lS|DLG, 5|M;LHZ SM0GL

S,DvZ55s!f  D]HA  WL  G[UMXLV[A,  .g:8|]D[g8;  V[S8GL  S,Dv

!#( D]HAGF U]GFDF\YL lGNM"QF 9ZFJL KM0L D]SJFGM C]SD OZDFJJFDF\

VFJ[ K[P

sZfP VFZF[5LVMV[ VUFp VF5[, HFDLGBT TYF HFTD]RZSF ZN SZJF C]SD

SZJFDF\ VFJ[ K[P

s#fP VFZF[5LVMV[  lS|DLG,  5|M;LHZ  SM0GL  S,Dv$#*sV[f  D]HA  V5L,

;DI  ;]WLGF  ~FP!54___qv  GF  HFDLG  TYF  T[8,L  H  ZSDGF

HFTD]RZSF ZH] SZJF C]SD SZJFDF\ VFJ[ K[P

C]SD  VFH  TFP!Z  DL4  DFC[  o  D[4  ;G[vZ_Z&  GF  ZMH  B]<,L

VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

TFP!Zq_5qZ_Z&P
E[;F6P

sHLT[X HI[XS]DFZ DMNLf
HI]0LxI, D[HL:8=[8 O:8" S,F;4

E[;F6P
sHH SM0 HLH[P_!#)!f


