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Proved” . —A fact is said to be proved when, after
considering the matters before it, the Court either believes
it to exist, or considers its existence so probable that a
prudent man ought, under the circumstances of the

particular case, to act upon the supposition that it exists.

gyl olIHER YA Sicali YsieINarayan Ganesh Dastane Vs.

Sucheta Narayan Dastane, 1975 AIR 1534, i %@licy|

yHIdl Aldld wfIsloxxi,A  fact can be said to be

established if it is proved by “preponderance of

probabilities”.
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(e.R) dggai s ofsA AAdlsc>d As2 UHILT CisH] AVUIHI A9l
(@A16110fl [Auellual wia@s 2d & 2d]si clal 8.

The Bankes Book Evidence Act, 1891

Under section-4 of this act, a certified copy of any entry in a
banker’s book is received as prima facie evidence of this
existence of such entry and is admissible to the same extent as
the original entry itself.

Under section-2(8) any Principal officer or Manager of the Bank
can certify these records.

The Law recognizes the office of Manager, not the specific
individual. Therefore, the new manager is also fully competent to
occupy the witness box, produce certified copies,statements of

accounts and depose on behalf of bank.
GuRid, d] Y191 A1 SAH—34 GURid iR YridIall SRIEI] SEH—
16/ iRl A12 (810l SAH—14 UHIL ULl A8 Gl &.

iR 212¥ [A[G143—2023 oli Chapter -2 Relevancy of facts.

Section.14- Existence of course of business when relevant-
When there is a question whether a particular act was
done, the existence of any course of business, according to which
it naturally would have been done, is a relevant fact.
AHIH Y A £2c19%ofl [A2AollUdl MigHls A « IS clal B,
allofl ESIolER A4l 5821 A wndd [&AIcidll ol yel o d
ABSA B dl, YAUIHI Al& ololl AZ B FUR 618 GURell EIUIHI d
qig]l AS dis © Aol SUdl dse—acus AHy sl wYARI Ase—
UETE AoRAR Uldioll AR AUAId 8.9 ek Yrdiall sIEld]
WAYIYA P A€ €219 ofel Hlaidial sig sRE@l ol ol
UQUIElRA A4l g2dIdlal ussiRdl uel ol 3 d 2iciddl sl
UisallcHS Y191 YRl 2% v ofefl,
(e.3) A1 AGSS oflHER AU AEIAdall YSIERA Lla Ad]
%33 YRR B % oflA ¥ B,
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In Igbal Basith vs N. Subbalakshmi - 2020(0) AIJEL-SC
66820, Civil Appeal No0.1725 of 2010 decided on 14th
December, 2020

And

Iswar Bhai C. Patel vs. Harihar Behera, (1999) 3 SCC 457
Civil Appeal NO.1417 Of 1982, * J. Date March 16,1999,The
Hon’ble Supreme Court observed as follows:

“17.....Having not entered into the witness box and having not
presented himself for cross-examination, an adverse
presumption has to be drawn against him on the basis of the
principles contained in lllustration (g) of Section 114 of the
Evidence Act, 1872.”

In case of Vidhyadhar V/s. Manik Rao civil appeal no.1534
of 1999 * J.Date: March-17 ,1999 reported in 1999 (3) SCC-

573 “ Evidence Act, 1872 section. 3 and 114 code of civil
procedure, 1908 order-17, rule 3A when a party to the suit
does not step into the witness box nor offer himself for
cross examination, presumption would arise that his say is not
correct.

Para -16.

Where a party to the suit does not appear into the witness box

and states his own case on oath and does not offer himself to
be cross examined by the other side, a presumption would arise
that the case set up by him is not correct as has been held in a
series of decisions passed by various High courts and the Privy
Council beginning from the decision in Sardar Gurbaksha Singh
V/s. Gurdial Singh, AIR 1927 PC 230. This was followed by the
Lahore High Court in Kirpa Singh V/s. Ajaipal Singh,AIR 1930
Lahore 1 and the Bombay High Court in Martand Pandharinath
Chaudhari V/s. Radhabai Krishnarao Deshmukh, AIR 1931
Bombay 97. The Madhya Pradesh High Court in Gulla Kharagjit
Carpenter V/s. Narsingh Nandkishore Rawat, AIR 1970 Madh
Pra 225, also followed the Privy Council decision in Sardar
Gurbakhsh Singh's case (AIR 1927 PC 230) (supra). The
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Allahabad High Court in Arjun Singh V/s. Virender Nath, AIR
1971 Allahabad 29 held that if a party abstains from entering
the witness box, it would give rise to an inference adverse
against him. Similarly, a Division Bench of the Punjab and
Haryana High Court in Bhagwan Dass V/s. Bhishan Chand, AIR
1974 Punj and Har 7, drew a presumption under Section 114 of
the Evidence Act against a party who did not enter into the

witness box.

(e.v) | A¥12NHi AIR 2006 MADHYA PRADESH 58 "Bank of
India Vs. S. K. Mukherjee & Anr." ofl YSIEl €lal Adll olIHER
HeAerl algsie ciRdlu Yrrdioll siRIEldl sad-2av Lia de
sAdd B §, ¥ lsd SAdll AIsSA &slsd Il &l) Vol d1%¥o]]
SRR 9o1R AHiefloll Yiu%RjAHi 211dd of 814 dl d Ulsddll [A3gi
SgfHlol 52 AU, AIH, A€E YsIEIHT MM 5| Rgia a2l
SIS 215 RIAId MNA1%R ofl 2018R-¢ 3cA-0 ofl A2AYIY La1a Adl
yel A1 sid d1glA Uldiell eldiofl &slsdl 2A1fddd sl % Hivlls
ol €AY YRAUIRA Y sAT B dal MlAUIEl RE USSRUIM
AH1dd oief]. B 22 YAUIAAIAl of Hisidial SIef sIREI o1l

(€.u) GWRid dalIHER A%RUd &lgsIcall oflA wIdd YSIEN el &Y
BURell SAHI AI2) US B. Yol UA—-q, ¥ 2ial ¢ LAlal dlUl.
oflJ yxo 8.
Jay Ambe Industries Proprietor Shri Dineshkumar
bajranglal Somani

Versus
Garnet Specialty Paper Ltd.
2022 (3) GLR 1938
Judgment Dt.07/01/2022
11."The short question that falls for our consideration is,

whether the trial court was justified in dismissing the suit
instituted by the plaintiff, despite there being no denial

B.R.Kariya, Principal Civil Judge, Bhesan Page-10/15
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and/or no rebuttal evidence led by the respondent-original
defendant. "

14. "At the outset we may take notice of the fact that the
respondent-original defendant had not appeared before
the trial court as well as before this Court so as to put-forth
his defense. In other words, the pleadings of the plaint and
evidence so adduced remained uncontroverted all
throughout. Thus, the suit for recovery of dues based on
documentary evidence such as invoices, duly signed and
acknowledged delivery chalan and ledger account, has not
been disputed by the respondent defendant.”

28."To hold that a particular document is not admissible for
proof of its contents unless the writer is called, is to
denude the documentary evidence of all its value and is
clearly contrary to certain express statutory provisions to
be found in the Evidence Act, more particularly, Section 59
of the Evidence Act. In our opinion, the documentary
evidence becomes meaningless if to prove it in every case
by way of oral evidence of its contents. If that is the
position, it would mean that, in the ultimate, the analysis of
the evidence must be oral and that the oral evidence would
virtually be the only kind of evidence recognized by law,
however, that is not the position under the Evidence Act.
The definition of the term evidence in Section 3 of the
Evidence Act lays down that evidence means and includes
statements made by the witnesses, which are called oral
evidence, and documents produced before the court,
which are called documentary evidence. A bare perusal of
Section 59 of the Evidence Act states that all facts, except
the contents of documents, may be proved by oral
evidence. Needless to say, that once the documents is
proved in the manner provided under the provisions of the
Evidence Act, the contents of that documents are also
proved. It is for that reason that the Evidence Act advisedly
lays down that the contents of a document can be proved

by proving the document in the wusual manner, a
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proposition that emerges unequivocally from a combined
reading of Sections 59, 61 and 62 of that Act. Thus,
according to us, the trial court should have believed the
documents of invoices, such as invoices of the delivery
chalan and ledger account, in absence of any dispute or
rebuttal evidence submitted by the respondent-original
defendant. Once the document has been exhibited, the
initial burden of proof could be said to have been
discharged by the original plaintiff. The original defendant
was expected to deny the same with cogent rebuttal
evidence, but having failed in submitting the rebuttal
evidence, the trial court could not have ignored the
exhibited evidence/undisputed evidence merely because
there was no oral evidence in the form of examination of
any evidence by the witness in support of the documentary
evidence.

(q0) A8 EldIHi el Mlddigl sieai GulRea w@d oell 5 sig
I S} olefl § €14l Yl I ¥dIol Y S otell § diEldf]
A AURIcll AIdIEIHIA USSRA ofefl. I SIHHI Y &UAd dHIH
€aIdl €241al Adl EIdI RY Al YRIdlall APIEIHIHI ¥RlIc]
HHIA Bl E1d1 RVAI FRIAYIH] 21190 &S]S YyGiofl Qa1 Y
€d19% Guell ey A & R eiRdlY Yrdidl SRl
saH—09 ol AoAUIY H¥oi dIERA Uldiall BUR wd AllGdlal
ol Uldiall 2Refl GaRa B a €ldl DA ¥RIAd &slsd
Y¥olall ¥33] dcdl d& QA 9 Yrruiell 285 Gu Hicldl Y
dal AR sclld adl @1y IR A Hioldl Ao o1&l Ag YAR sl
¥dIGER] IR Yridldll SIRIEIG] sEH—0R ol HaAdIg Yol
UlAuIlofl &. ug MIAUIE] 211 SIA &I Bd oiel R SE BUR
dIdd &slsd d8l Yr1d) of Hlaldlg] SRERI ¥RIEY Aldg ofell. 1,
JIElRA dofl €14l il AIEIHIHI ¥RIRUI Yol Eldl dIRIU
MA4IE)RA dI€] ds U] dl.03/02/2099 ol A% 31.€0,000—
oo (i3 31 dg ¥R YI)dl dlat ANAd B id €] Sisall
31.94,002—-00 (215 3MAI UAIAR ¥R A Y1 )uRl del Yalcd
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1% A8 eRuUIY Aol ciis] Aell [6isadl &l A1 eI Sdl
siRel Bucust &Ad 8ldig] 1€l ugl YR s ASdl 8, Ais—18 &l
UlAdigle] clol AclBiol K1 Y & I Ais—19 8l AR s
Ro%¥Ace Vial Ais—20 Yl AA|Ae2 g clgNI3A0l AR Y B,
Ais—21 dUl 224 UIAJIEIRA Uldioll obBRIol RdsR sdi
Aaigad AzR s ANG & dHy AHis—23 &l dI€]l dE ulddiglal
Sigoll oliZlA HisadiHi 1Ad & d Y B al Ai§—25 all sAIRR
RUIE 210l 21is—26 &l 2%y UlAdIE]lali viidiell BaRl dHY Y &Ad
AHIH €219 Nl Hal cioiR— & Y&l ciciR— ¥ ol ¥dUIG &SRAHI

&Ud 8.

Ais—21 d@l 22 i UAUIEIRA Uldlal sbRIo) Rask sdi ddigad
A2R 3l AUNE & doil U] 2ure ¥RI™ I B.IH, dIE]l Cisg
ufAig]l uRle Aj feiuld (s0éloy) B. 21 ddIH &slsdlA digl dls
dsell A1 siHoll UMAUIEl A diddidi A1l gldall Eld)

dlaflegiol diseoll E[sd—ac ofl FaAUIgA Hxo dig] dis Be

dlol cudgrdl darRluel sl gy yelai uldaiel uiel dell 254

GRYd AUl SIRIEAR &SSER B. UdlUIElRA dIE]l dos %ol ddRgd
A2R dl.e¢/0q/R0 dHY¥ dI._RU-09-R3 dRIY &3 wyANd FE]
&lcioll EIdI o HEd ol Sigf cliel aisAl aiefl.

(20) Al 513 dig]l ofF uldgiel vl dell adl 83 ayd
AYIY] Aol A1 8H GUR €191 drRluviell 284 ayd el JUl 12%

Iy Al dIE] Gisal AYd AUIYUl PR SA B. Wl AGSS
[Edidfl siRid18] 2ilBdlofl sd3—3v la Ad] ¥37] 8.

Section-34 - Interest

(1) Where and in so far as a decree is for the payment of
money, the Court may, in the decree, order interest at such
rate as the Court deems reasonable to be paid on the
principal sum adjudged,from the date of the suit to the date
of the decree, in addition to any interest adjudged on such

principal sum for any period prior to the institution of the
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suit, with further interest at such rate not exceeding six per
cent per annum, as the court deems reasonable on such
principal sum, from the date of the decree to the date of
payment, or to such earlier date as the court thinks fit:
Provided that where the liability in relation to the sum so
adjudged had arisen out of a commercial transaction, the
rate of such further interest may exceed six per cent per
annum, but shall not exceed the contractual rate of interest
or where there is no contractual rate, the rate at which
moneys are lent or advanced by nationalized banks in
relation to commercial transactions.

Explanation |: In this sub-section, “nationalized bank”
means a corresponding new bank as defined in the
Banking Companies (Acquisition and Transfer of
Undertakings) Act, 1970 (5 of 1970).

Explanation Il: For the purposes of this section, a
transaction is a commercial transaction, if it is connected
with the, industry, trade or business of the party incurring
the liability.

(2) Where such a decree is silent with respect to the payment of
further interest on such principal sum from the date of the
decree to the date of payment or other earlier date, the
court shall be deemed to have refused such interest, and a

separate suit there for shall not lie.

AlH, 8l Buall eldidfl eslsdl, 2sS ddx sis s Aldld
UIA1%520(l sd3H—-3% 1ol Adi digl uldaiel vl oisl dell 284
GuR dils 5% (©9) ofl €2 UIY UYA ANUYI ESSER & AH &AUY
oARNAld FRIR~ B IR BSd Yal 6iciR—5 ol [G1R1 &sIRAI 5]
qiel  ds  u@QUiEl  uRYl  oisl  Aell 28y

31.9U,002-00 (1% 3/QA1 UAIAR &R o Yr1)Bu dnls §%
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(80)AW 84 9Yd adi JU RUIY 9Yd ANYdl &SSER &ldig]
2119 s21d] AUdIH] 4419 B,

(29) Gusd [Aad1A Hal aiciR— &l § ofi UlenH 243
duy digl o e e1dl UlAaiElofl sYreil SIRAI A1 USH &l
ol UAIE] Eldioll SIN 6192 YA of &lU EldIof 2U3U FdI £
23] HIAA vl HYR ST A1, gixefl daHy suRNAa welig el
Hel oloiR—6 ofl (o1 2iRid:651RH1 82U Hel oiciR—7 40U of1A

H¥otoll AU 5SH SHIYUIHT 419 B,

- AR g8 -

(2) dI€l clsail aicioll 241 EIG] iRc: HYR AvUIH] 41 8.

(2) 241 siHoll UAUIERA eldl YA wendd dell s

31.9U,002—-00(2i5 3yl UAAR &R o WYI) eldl diRludl uyd
di Yell difis 5% (& 2s1)oll 1% A18 dIg] dsal Ysdl Hudiofl 241€f]
8sH sAIHI 19 & adl ddl ¢ uldaiel wAefl daofl ¥id agi
[Aesaell ayya Aadl s dg diglofl aRgeiAi 24l uladieldd] ([A3egai

&SHal13] S3] AAIudiol]l 418f] §SH SAIHI 2419 8,

(3) eldig 2u3u di dI€l cisall £1diafl U UlddIElA Ysad.

() &5 %0l §SHall3 €Y.

85 A19A% dRlui—eH] HIB—Yo1,2A01-R015 ofl A% Y&l AeIdAHi
dif] 2ieinid] H1Z] A8l s3] AN SAIAHT A1,

diflv-:c/05 /05 (cl1RSFHR JACHY SR

LOA-AHILI MoAluid Add ¥,
al.elReIel, . Yol

Y% S1S—).%.09929
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