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Proved” . —A fact is said to be proved when, after
considering the matters before it, the Court either believes
it to exist, or considers its existence so probable that a
prudent man ought, under the circumstances of the

particular case, to act upon the supposition that it exists.

gyl olIHER YA sicali YsieINarayan Ganesh Dastane Vs.

Sucheta Narayan Dastane, 1975 AIR 1534, ai Ll

yHId Aldld wfIsloxxi, A fact can be said to be

established if it is proved by “preponderance of

probabilities”.
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The Bankes Book Evidence Act, 1891

Under section-4 of this act, a certified copy of any entry in a

banker’s book is received as prima facie evidence of this

existence of such entry and is admissible to the same extent as

the original entry itself.

Under section-2(8) any Principal officer or Manager of the Bank

can certify these records.
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The Law recognizes the office of Manager, not the specific
individual. Therefore, the new manager is also fully competent to
occupy the witness box, produce certified copies,statements of
accounts and depose on behalf of bank.

GuRid, d] YId] A1 SAH—34 GURid iR YridIall SRIEI] sEH—
16/ ARd1 212 AH[BifciuH0l] SEH—14 UHIQ YLl A& 6ol 8.

cliRd1 2123 A8 [G1RI#-2023 oli  Chapter -2 Relevancy of facts.

Section.14- Existence of course of business when relevant-
When there is a question whether a particular act was
done, the existence of any course of business, according to which
it naturally would have been done, is a relevant fact.
AHIH Y A £2c19%ofl [Q2Aolludl MigHls Ad % IS clal &,
allofl ESIoER A4l 5821 A wWndd [&AIcildll ol el o d
ABsA 81U dl, YAUIHI Al& ololl AZ B ¥UR 618 GURell EIYIHI d
qig]l AS dis © Aal SUdll dse—Acus AHY sl wYARI Ase—
UETE AoRAR Uldioll AR AUAId 8.9 ek Yrdiall siEld]
AP P A€ €219 ofel Hlsidiol sig sRE@l ofell ol
UQUIElRA 219l €2dId%lal UssRAl yel ol 3 d 2cifall slg o

UisallcHs Y191 YRl 2% v ofefl.

(€.3) 21 doiss ollHER AdRU Vlelddall YSIERA tlal Adl %37
YRIR B ¥ oflA y¥ol &,

In Igbal Basith vs N. Subbalakshmi - 2020(0) AIJEL-SC
66820, Civil Appeal No0.1725 of 2010 decided on 14th
December, 2020

And

Iswar Bhai C. Patel vs. Harihar Behera, (1999) 3 SCC 457
Civil Appeal NO.1417 Of 1982, * J. Date March 16,1999,The
Hon’ble Supreme Court observed as follows:

“17.....Having not entered into the witness box and having not

presented himself for cross-examination, an adverse
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presumption has to be drawn against him on the basis of the
principles contained in lllustration (g) of Section 114 of the
Evidence Act, 1872.”

In case of Vidhyadhar V/s. Manik Rao civil appeal no.1534
of 1999 * J.Date: March-17 ,1999 reported in 1999 (3) SCC-

573 * Evidence Act, 1872 section. 3 and 114 code of civil
procedure, 1908 order-17, rule 3A when a party to the suit
does not step into the witness box nor offer himself for
Ccross examination, presumption would arise that his say is not
correct.

Para -16.

Where a party to the suit does not appear into the witness box

and states his own case on oath and does not offer himself to
be cross examined by the other side, a presumption would arise
that the case set up by him is not correct as has been held in a
series of decisions passed by various High courts and the Privy
Council beginning from the decision in Sardar Gurbaksha Singh
V/s. Gurdial Singh, AIR 1927 PC 230. This was followed by the
Lahore High Court in Kirpa Singh V/s. Ajaipal Singh,AIR 1930
Lahore 1 and the Bombay High Court in Martand Pandharinath
Chaudhari V/s. Radhabai Krishnarao Deshmukh, AIR 1931
Bombay 97. The Madhya Pradesh High Court in Gulla Kharagjit
Carpenter V/s. Narsingh Nandkishore Rawat, AIR 1970 Madh
Pra 225, also followed the Privy Council decision in Sardar
Gurbakhsh  Singh's case (AIR 1927 PC 230) (supra). The
Allahabad High Court in Arjun Singh V/s. Virender Nath, AIR
1971 Allahabad 29 held that if a party abstains from entering
the witness box, it would give rise to an inference adverse
against him. Similarly, a Division Bench of the Punjab and
Haryana High Court in Bhagwan Dass V/s. Bhishan Chand, AIR
1974 Punj and Har 7, drew a presumption under Section 114 of
the Evidence Act against a party who did not enter into the

witness box.
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(e.v) A1 AN AIR 2006 MADHYA PRADESH 58 "Bank of
India Vs. S. K. Mukherjee & Anr." ofl YSIEl £lal Adl olIHER
HeeRl algsie ciRdla Yrrdioll siRIElel sad-2ay Llia de
&RAdd 8 5, ¥ lsd 5ol AlssH &slsd ARId] &l1) AHal dix]
sRERI 92R AHigllell UiARAHI 2A419d of &1 dl d RUfsdoll ([A3gai
AgfHlol 52 AU, AIH, A€E YsIEIHT MM 5| Rgid a2l
SIS A1s Rdld WA1%2 ol 2018R-¢ 3cA-20 ofl A2AYIY L21la Adl
yel A1 siId 91glA Uldiell eldiof]l &slsdl 2A1fAda sl ¥ Hivlls
ol €219 YAURA Y sAT & dal UAUIEl RE ussRUIHI
AH1dd oief]. X A2 YAUIAAl of Hisidial SIef SIREI o1l

(€. 1) GWRid dlIHER %A &lgsieall oflA wRNdd YSIEN vl &Y
BURell SAHI AI2f US B. Yol UA—-1, ¥ 2ial < Aol dlUl.
oflJ Yol B.
Jay Ambe Industries Proprietor Shri Dineshkumar
bajranglal Somani
Versus
Garnet Specialty Paper Ltd.
2022 (3) GLR 1938
Judgment Dt.07/01/2022

11."The short question that falls for our consideration is,
whether the trial court was justified in dismissing the suit

instituted by the plaintiff, despite there being no denial
and/or no rebuttal evidence led by the respondent-original
defendant. "

14. "At the outset we may take notice of the fact that the
respondent-original defendant had not appeared before
the trial court as well as before this Court so as to put-forth
his defense. In other words, the pleadings of the plaint and
evidence so adduced remained uncontroverted all
throughout. Thus, the suit for recovery of dues based on
documentary evidence such as invoices, duly signed and
acknowledged delivery chalan and ledger account, has not
been disputed by the respondent defendant.”
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28."To hold that a particular document is not admissible for
proof of its contents unless the writer is called, is to
denude the documentary evidence of all its value and is
clearly contrary to certain express statutory provisions to
be found in the Evidence Act, more particularly, Section 59
of the Evidence Act. In our opinion, the documentary
evidence becomes meaningless if to prove it in every case
by way of oral evidence of its contents. If that is the
position, it would mean that, in the ultimate, the analysis of
the evidence must be oral and that the oral evidence would
virtually be the only kind of evidence recognized by law,
however, that is not the position under the Evidence Act.
The definition of the term evidence in Section 3 of the
Evidence Act lays down that evidence means and includes
statements made by the witnesses, which are called oral
evidence, and documents produced before the court,
which are called documentary evidence. A bare perusal of
Section 59 of the Evidence Act states that all facts, except
the contents of documents, may be proved by oral
evidence. Needless to say, that once the documents is
proved in the manner provided under the provisions of the
Evidence Act, the contents of that documents are also
proved. It is for that reason that the Evidence Act advisedly
lays down that the contents of a document can be proved
by proving the document in the wusual manner, a
proposition that emerges unequivocally from a combined
reading of Sections 59, 61 and 62 of that Act. Thus,
according to us, the trial court should have believed the
documents of invoices, such as invoices of the delivery
chalan and ledger account, in absence of any dispute or
rebuttal evidence submitted by the respondent-original
defendant. Once the document has been exhibited, the
initial burden of proof could be said to have been
discharged by the original plaintiff. The original defendant
was expected to deny the same with cogent rebuttal
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evidence, but having failed in submitting the rebuttal
evidence, the trial court could not have ignored the
exhibited evidence/undisputed evidence merely because
there was no oral evidence in the form of examination of
any evidence by the witness in support of the documentary
evidence.

(20) A6 €191 Ul MlddiE] sieHi GuRad wd oell 3 sief
A1 S} ol®fl 5 €14l 2RVl SIF ¥dIol Y 5 otell § diEldf]
AR dURecll AldIEdIHIol USSRA ofefl. I SIHHI Y &AA dHIH
€2a1d% 2dlal Adl EId] 3RD Al YR1dlall APIEIHIHI ¥RlIc]
UHIQ 81 E191 RVAT ¥RIAUIHT A1Ad &SISA Y¥Giofl [AdId Y
€2didq Guefl weig HIA B AR IR Ydidl SiEId]
saH—101 ol AoAdIg Yol dIERA Uldiell Gu &d AllAdlol
ol Uldioll fRefl GdRA & al €1dI wRVAHI ¥LIAA &s]sd
Y¥olall ¥33] dcdl dl QA 2 YAUI] 285 Gu Hicldl 1Y
al AR sclla adl 814 AR A Hiatldl A oigfl AF YaR sald]
¥dIGER] ciRdly YRidlal SIkEId] seH—0R of] g Yool
ufdui€lofl &. ug UlAUIE]l 211 SIA IR B olel IR WSS BUR
didd &slsa a8l Yridl o Hieidig] SRRl YRIg vidg olefl. 1A,
IElRA dell €19l Al AIDIEIHIHI FRIRUI YXO EIYIRRDHI
yeldd dilv ufdaiglR dig]l ds uie]l di.ac/ 05 /2023 al
A% 31.90,94,000-00 (¥ 3 €A AV UER &R YRl )dl
dlol ANAd B ¥ Ais—11¢] 2y &Ad ea1q¥el] Uy eI
8 dxx ol® dld A.0l.A.3d HIZ g vig WdIAd il viidl
0l.3993% URU<1 8.1 .6.3.Ad dlal dl.ov /05 /¢ dll
A% dl8d } dlal oflIH Yol ol Sl RUIF Ud eRUIE Sdlol]
RA  31.3cRo00-00 o HRi& dld vUd d dld
dl.17/06/2023 ofi A% o3 s¢] ANE & ¥ AHis—12 &l 2y YAd
ed19%¢] urudl ¥Rl B.2is-13 ¢ sRUIYSAc AAlAc2
% 8,2i5-14 &l SIJ] oll2 £2d19Y YR1414i Y B,

(20.9) 1 slHoll U[AUIERA GuRlsa (BRIl Aci8 daofl cidiel
digsloll olideRIg 1A AH41Ad Udlofl ¥Hlol vidl of.509, 4d .
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390 ( Yol Ad of. 3% Usl-]) 8.0-35-0 ofl dxy A6d
ol.3u( Yol A4d 01.235) &.2-59-0¢ ofl dHw A4d of.3u3( Yol
Ad ol.23u Usl-1, Usl-R) 8.0-35-33 ol 2222 2R s7]
AUE ol ol 2014 ool ol.§ Hi, ol ol.UTSE,
dl.ao/0¢/R0R3 ofl A% WAL &JAd & d &slsd el Ais—21
el 2is—24 &l Y &Ad €2dIAY YUl YAR Y1 B. ¥¢]
HeloiolR—1 €[l 3 ofl ¥dI0l 8SIRHI AIUdIHI A1 B.
(20.R) q1€] disall 31.9€,0¢,992—00 (2i5 31 2NaIR(RA div
16 &R ASAN GlIR YRI )R] dell Yolcd] 1% A18 cRuUIE sald] clis]
den fasadl 8y dg dIElRA ¥edd & ¥ AHis—26 &l Ais—29 & Y
€219 YRi1dI Adi YAR &Ad &ldigj Hisidial SREl 8. FE] Ygloici—
4 ol %416 ESIRHI 5AG 8.

(22) 211 813 di€l 5 uldaiel iRl dell adl 283 ayd U9l Vial
A1 28H BuR eldl aiRluiell 280 ayd e Yl 12% a1y 2ulka digl
ASal dYd AUIYUl FRY SA B. Al doiss [Edidfl siRiaiel 2ildiof]
SHH—3v LAl Ad] %33 B,

Section-34 - Interest

(1) Where and in so far as a decree is for the payment of
money, the Court may, in the decree, order interest at such
rate as the Court deems reasonable to be paid on the
principal sum adjudged,from the date of the suit to the date
of the decree, in addition to any interest adjudged on such
principal sum for any period prior to the institution of the
suit, with further interest at such rate not exceeding six per
cent per annum, as the court deems reasonable on such
principal sum, from the date of the decree to the date of
payment, or to such earlier date as the court thinks fit:
Provided that where the liability in relation to the sum so
adjudged had arisen out of a commercial transaction, the
rate of such further interest may exceed six per cent per

annum, but shall not exceed the contractual rate of interest
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or where there is no contractual rate, the rate at which
moneys are lent or advanced by nationalized banks in
relation to commercial transactions.

Explanation |: In this sub-section, “nationalized bank”
means a corresponding new bank as defined in the
Banking Companies (Acquisition and Transfer of
Undertakings) Act, 1970 (5 of 1970).

Explanation [I: For the purposes of this section, a
transaction is a commercial transaction, if it is connected
with the, industry, trade or business of the party incurring
the liability.

(2) Where such a decree is silent with respect to the payment of
further interest on such principal sum from the date of the
decree to the date of payment or other earlier date, the
court shall be deemed to have refused such interest, and a
separate suit there for shall not lie.

A1H, 618 BUall eldidfl &slsdl, 8S ddx sis Als Aldld
UIA1520fl sd3H—3% 1ol Adi digl uldaiel vl oisl dell 284
Gu2 dills 5% (©9) oll €2 I UYA ANYU| ESSER & dH &Y
cARNAld FRIR B IR BSd Yal cicR—5 ol [61RR &sIRAI 5]
qi€] ols ulAaI€]l v ciis] Aell 284 31.9€,0¢,10-75 (i3
31 AARNA div 216 &%1R ASA GlR Ad ddIdIA VA
YA )BWR ails 5% (© 2s51)AW /A 9yd adi Y i 9yd
ANYd] &SSER ldlg) A1 syAd] AU 241d 8.

(aR) GuIsd (Ao Hel oiciR— &l § ol UlRrH 243y
dxy digl o 2ueg e1dl ulAdiglofl sq2etl SRE Sl USH &l
ol U[AIE] Eldioll SIA 6192 YJAI of &I Eldigf 2U3Y Fdl EIY]
13 HIAd v HYR 5] Ao, dixofl dHy suRNAd elig el
Hel oloiR—0 ofl (a1l vi1d:e5RHI 82U Y&l 6iciR—5 AHed ol
H¥Gtoll A1ui] §SH SAHIYIHT 419 &,

—: A ud] gS}I -
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(1)  d1€l clisail Gidall 241 €1] iRId: HAR AUAUIHI 419 .

®)

Al SIHol UlAIElRA  eldl RNHI wedd Qe sH
31.9G,04,2-79 (05 31 2N dIv 2116 &R AsA)

Gk dal BaidlA VA1 Yri) eidl darlviell ayd edi el s
5% (& 2sl)oll R A8 dig] disal Ysdl udiall 2H1ef] gsa
A A1 & dl ddl 280 uldaigl uRiel dHell xid dl
[Aesaell ayyd Aadl s dg digledl agerai el ulddiglo

[A3ea1Hi gsHol1y 53] AAIudIoll 2418/l §SH SJAUIHI 2419 8.

(3) eldig) 2a3u i di€] cisall £idiofl Uil UlddI€lA Ysad.

(v) i1 §5H X0l §SHal 13 €Y.

Al gsH AUIRAY dRlv-cHl HIB-Yol,Ad-R0F ol AY Y€l

AelddHi dif] 2Aeinid] HiZ) Ael s3] B SRAUIHT A1),

drflv-’c/05 /015 (cl1RSFAHR JACHY SR
2N —-AHIQ] MoAluid Adld «,

dl.eiAIel, ®. Yallold
%% S1S—%.%.09525
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