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But when the Judge is fairly certain that there is no
prospect of the case ending in conviction the valuable time
of the court should not be wasted for holding a trial only for
the purpose of formally completing theprocedure to
pronounce the conclusion on a future date. We are mindful
that most of the Sessions courts in India are under heavy
pressure of workload. If the Sessions Judge is almost
certain that the trial would only be an exercise in futility or
a sheer waste of time it is advisable to truncate or snip the
proceedings at the stage of Sec. 227 of the Code itself.
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Section.104. Burden of proof.—

Whoever desires any Court to give judgment as to any
legal right or liability dependent on the existence of facts
which he asserts, must prove that those facts exist. When
a person is bound to prove the existence of any fact, it is
said that the burden of proof lies on that person.

[llustrations.

(@) A desires a Court to give judgment that B shall be
punished for a crime which A says B has committed. A

must prove that B has committed the crime.

(b) A desires a Court to give judgment that he is entitled to
certain land in the possession of B, by reason of facts
which he asserts, and which B denies, to be true. A must
prove the existence of those facts.

It is well settled that the prosecution can succeed by
substantially proving the very story it alleges. It must stand
on its own legs. It cannot take advantage of the weakness
of the defence. Nor can the court on its own make out a
new case for the prosecution and convict the accused on
that basis; Narain Singh v. State, (1997) 2 Crimes 464

Del).(paral5
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215 olgl.Panch witnesses declared hostile —held,
prosecution failed to establish case against
accused— NO conviction can be based solely on the
basis of evidence of complainant .%3i olI3ER &lIgSIE
AHRIVIa (oieTy ©ls] ysdlall YsiElol 2418 A B. &Idall
BAHI YLl YA A1BE) 8lR21gd D 1 SIA s[1E Uy (o1RiSUR)
YAR s3] sl aidl § s8dId]l YalHId wRIVIali AHolod ol
Acilotuell ol soo Hiell AuiRd 8.

qyHi ollHER JRId &lgSICall Ysiel State of
Gujarat v/s. Raijibhai Chaturbhai Solanki
Criminal Reference No. 14 of 1960 * J.Date july 8,
1960 410 dla).FHi Rl UHIGl,
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Presence of Panchas is obligatory at the time
of search- evidence of police officer conducting
search must be corroborated- in absence of such
corroboration, conviction should not rest solely on
uncorroborated testimony of police officer who
conducted search-conviction and sentence set

aside.

YHi, olIHER IARAd  BIYSIEali olIHER ¥

ARGl Alsoioll Ysiel State of Gujarat V/s,

Yadvendrasing sardar surjitsing Jat, Criminal Appeal
No.16 of 2006,* J.Date July 22, 2006, il dl4l ¥l
U1— 10 Hi YR YHIO)

Para No. 10- On overall examination of the

evidence on record, it appears that from the seven
witnesses examined, five witnesses belonged to
police department. Two are independent panch
witnesses who have been examined and they have
deposed that they were called at police station and
they have unloaded the rice bags and boxes
containing liquor from the truck and in token
thereof, they have signed. The learned Trial Court
has recorded the finding that the investigating
agency failed to prove conscious possession of
aforesaid foreign liquor qua present respondents as
well as failed to even carry out the sealing
procedure in accordance with the settled guidelines
issued so far dealing with such cases are
concerned and further also failed to disclose during
the investigation the labels indicating the brand of
such liguor. However, on perusal of entire evidence
on record, this Court finds that while PSI Shri
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Vaghela received secret information, then, he could
not have carried out all the investigations as
regards carrying out raid, lodging complaint,
carrying out all the investigation and even filing of
charge sheet. In that view of the matter,
consequently, the entire procedure he carried out
appears to be tainted and based upon such
investigation, no conviction can be recorded. Even
otherwise also the panchas have not supported the
prosecution case and the case of the prosecution is
not getting corroboration with the evidence and,
therefore, finding recorded by the learned trial
court is just and proper.

Ay, olIHER JRId &lgSIeal YsiEl Mansibhai
Mulubhai Kathi Darbar Versus State Bank Of
Gujarat Criminal Revision Application NO.435
of 2003,).Date —April 17,2012 ¢a1a dl¢l). Foli QA—6
Aol WA-7 oflA Yo B.

(6.) From the record it clearly appears that

the Panchas have not supported the case of
prosecution. It also appears that, except the Panch
witness and Police witnesses, the prosecution has
not examined any independent witness to support
the case of the prosecution and there is no
mentioned either in the panchnama or in the
complaint or in the deposition of withesses that the
bottle was sealed and intact and there was label

indicating the name of its manufacturer. ...

Para (7.) In the present case, it is clearly appeared
that the Panchas have not supported the case of

the prosecution and there is no mention in the
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panchnama regarding the seal and slip rapped on
the bottle and the recovery of muddamal from the
applicant - accused is also doubtful. No
independent witness is examined to support the
case of prosecution. There are also number of
material contradictions in the evidence of
witnesses. Therefore, in my opinion both the Courts
below have committed error in holding the
applicant — accused guilty of the offence charged

against him.
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