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gslami 6314d 89 %, Court can not uphold a night in favour of a person who
dispossess by use of force- if permitted a violent conflict- injunction must
be granted in such cases. In a civilization where the rule of law obtains it is
difficult to envisage a Court of law upholding any such right in favour of a
person who claims right to dispossess by use of force without recourse to
due process of law. If this were to be permitted there would be a violent
conflict between persons claiming individuals rights. There is no manner of

doubt that no such right can be claimed by the defendant regard less of
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the question whether or not the plaintiff himself has any right to remain in
possession. Once it is established by the plaintiff that he is in exclusive
possession and it is admitted by the defendant that he is in such
possession an injunction restraining the defendant from dispossessing the
plaintiff by force must issue as a matter of course more readily if the

defendant persists is asserting the claim that he has a right to take the law
in his own hands and forcibly dispossess the plaintiff. GU3isd 53 25141
s21dd [Riead dlmiu 9. 182 5u A5IEIHL 6AAA (ALl AR % SlEniL

SSHHL AAL 52AUHL 2AUAA 9, Sletrl U] S5 AAN Sleli AUUBL HIrAd 69,
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YSIEIHL 62144 &9 &, Civil Procedure Code (V of 1908) — Order 39 Rule 1 —
Property subject matter of litigation- if during the period property changes
hands of her person may became necessary party-Court should lean

towards seeing that there is no multiplicity of proceedings- Ad interim
injunction can be granted in such cases. GU2lsd 53 ASIEIHL sAAA
[Rieaird Nmia 9. A2 52 Ys1IMl sAAA [AEhLd AR U Sl SSHUI
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5144 9 5, The real test as to whether or not the plaintiff was ready and
willing to perform his part of contract was for the defendant to call his bluff,

in case it was a bluff, by remaining present at the Sub Registrar's office on
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the appointed day. Sale deed and contemporaneous agreement to resale
property for same amount executed between the parties- Whether original
seller could claim relief of redemption under Section 58(c)-- Question left
open. As the plaint stand and as the plaintiff himself has preferred to
enforce the agreement for specific performance, it is not necessary to
examine the question as to whether or not the real nature of the
transaction was mortgaged. Though it was given an appearance of a

transaction of sale. Therefore the present question need not be decided.
Gualsd 3u Asiell s2dd [Read a9, ugr 3u Asisml sudd
[Refrd 212 % SlAAL SSHHL QAL SAML 2dd 89, sla-l su-1l ¢Slsd

AL Sldlrd AHUGL HIAd 6,

N

A AMuU52 ez Alssl [@A3e4 suaRlHL SAul 2uAHl 20d4 AsIEL S %

Y

1 dide (Aal) cuo u ulhed 234 9 d 53 AsIEMl sAAd 9 5,
Specific Relief Act, 1963; Section 16-- intention of the parties to make the
time essence of contract-- it is settled principle that in case of sale of
immovable property there is no presumption as to time being essence of
contract and even if it is so it must be inferred that such contract is to be
performed withing reasonable time-- Where it was stipulated that the
amount in part was to be paid within ten days of the execution of the deed
and that the vendor would redeem the property which was mortgaged and
shall obtain an income tax clearance certificate, it was held that the
intention of the party was to make the time as essence of the contract and
when t he purchaser was not ready to pay the amount as agreed before
delivery of possession as Income Tax clearance Certificate and

redemption of property, it was contrary to terms of the agreement and
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purchaser was not entitled to specific performance of contract. It was
stipulated that a further sum of Rs. 98,000 was payable within ten days of
the agreement and balance at the registration of the sale deed but the
purchaser failed to perform her part of contract and could not take the said
sum of Rs. 98,000 within ten days. No doubt were obligations on the part
of the defendant to clear off the mortgage as well as to obtain the income
tax clearance certificate. Those obligations will arise only after payment of
Rs. 98,000 and in the absence of such payment the plaintiff has no right to
insist upon his obligation being performed. Therefore, the plaintiff was
never ready in willing to perform his part of contract and was not entitled to
decree for specific performance of contract.

Contract Act, 1972 Section 55 — Specific Relief Act 1963 Section 16
— Agreement to sell immovable property-- Purchaser not willing to make
part payment of the amount within specified time without fulfilment of
some conditions contrary to t he agreement-- Where in an agreement to
sell the immovable property it was stipulated that amount in part was to be
paid within ten days of execution of the agreement and balance has to be
paid at the time of registration of deed, it was agreed that the vendor
would redeem the property which was mortgaged and obtained the
income tax clearance. The intention of the party was to make time as
essence of contract and in such case when the purchaser was not ready
and willing to pay the amount in part as agreed before the delivery of
possession and income tax clearance certificate and redemption of

property, it was contrary to the conditions of the agreement and the

purchaser was not entitled to specific performance of contract. A& 5
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9 5, SPECIRFIC RELIEF ACT, 1963 Section 12-- Suit for specific
performance of agreement to sell agricultural land-- it was proved that the
respondent was ready and willing to perform his part of contract, After the
institution of the suit, the plaintiff inducted third party into possession--
Merely, because the third party come into possession, the suit for specific
performance, cannot be denied-- Having regard to the fact that the
respondents No. 2 and 3 were not bonafied purchaser and come into

possession after the suit was instituted and the agreement entered into the
High Court rightly rejected the contention. GU2sd 53 YSIEIM &dd
[Ricturd Nimd 8. sl eraua-l Sa-l elsd 24400 89, Gldrl slciui sial
givd Al usal slatall ol wlaaigl . (2)ust uldael . (3)-l azsaml

Q8L 53¢ elai 2AUd 234 9,

AM2%Ad G152 el [BHdens umens (Gt suzias 04 Adla

-

12 2215 ¢35 AA102AAAAL SUUL UYL 2UAE ASIEL 5 F U dRY2
(Prognd)us u ulheh 2Ad 9 d sA ASIEIHL 6d4 9 5, Civil Procedure
Code, 1908 (V of 1908) Order 39 Rule 1 & 2 if the plaintiff has a good
prima facie case interim injunction must be granted for maintaining the
status quo Rules of the Association requires to be interpreted on the

guestion as to whether the plaintiff who was initially entitled to be a
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member ceased to be a member on resigning from the Union. This is a
substantial question interim injunction granted. GuRlsd 5 SETARN) s319E
[Rieand i 9. 482 54 ASISIML 614 (AL AR % SlArl S5HUL
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251511 UL L. YHL 621dA 9 5, It is not in dispute that under the agreement
to sell, assuming that it is believed, in that case also, the balance sale
consideration was required to be paid on or before 20.12.2007. It is an
admitted position that in the said agreement to sell, nothing has been

mentioned with respect to the name of the defendant in the revenue
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record and that as and when the disputed land in question is
mutated in the name of defendant only thereafter the sale consideration
was required to be paid. Even otherwise it is also not in dispute that the
name of the defendant was mutated in the revenue record in the month of
August 2008 and for the first time appellant has served the notice in the
year 2010 requesting the defendant to execute the sale deed i.e.
after a period of approximately two years. There is no
explanation at all for the period between August 2008 till the notice was
served in the year 2010. It is also required to be noted that
even the appellant - original plaintiff has prayed for return of
Rs.1,00,000/- with interest (the amount which was alleged to have been
paid at the time of execution of agreement to sell). Not only that, even the
plaintiff has also prayed for damages in case it is not possible to execute
the sale deed by the defendant. Considering the aforesaid facts and
circumstances, when the plaintiff has prayed not only for damages but
even prayed for return of Rs.1,00,000/- with interest, the appellant shall be
compensated in terms of money. Therefore, one of the ingredient to grant
injunction under Order 39 Rule 1 is not satisfied with respect to
whether the plaintiff would be compensated in terms of money or
not? Considering the aforesaid facts and circumstances, when the
appellant would be compensated in terms of money, the learned trial
Court has rightly refused to grant injunction, which does not call for any
interference by this Court. It is to be noted that while considering the
present Appeal From Order, this Court has also considered the documents
produced alongwith Civil Application N0.5897/2011 and assuming that the
plaintiff has proved prima facie case with respect to payment of

Rs.1,00,000/- at the time of execution of agreement to sell, in that case
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also, considering the aforesaid facts and circumstances, the trial
Court has rightly refused to grant interim injunction more

particularly considering the reliefs which are prayed for by the
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