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Sec. 25 : - Punishment for certain offences.

(1) Whoever-
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(a) xxxxx

(b) xxxxx

(c) xxxxx

(d) xxxxx

[1-A]xxxxx

[1-AA]xxxxx

[1-AAA]xxxxX

(1-B) Whoever -

(a)

(b)
(©
(d)
(e)
)
(8)
(h)
(i)

acquires, has in his possession or carries any firearm or
ammunition in contravention of Section 3; or

XXXXX
XXXXX
XXXXX
XXXXX
XXXXX
XXXXX
XXXXX

XXXXX

shall be punishable with imprisment for a term which shall not be
less than 1 year but which may extend to 3 years and shall also be
liable to fine

Provided that the court may for adequate and special reasons to be
recorded in the judgment impose a sentence of imprisonment for a
term of less than 1 year.

[1-C] xxxxx
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Sec. 29 :- Punishment for knowingly purchasing arms, etc., from
unlicensed person or for delivering arms, etc., to person not entitled
to possess the same - Whoever -

(@) purchase any fire-arms or any other arms or such class or
description as may be prescribed or any ammunition from any
other person knowing that such other person is not licensed or
authorised under Section 5; or

(b) delivers any arms or ammunation into the possession of another
person without previously ascertaining that such other person is
entitled by virtue of this Act or any other law for the time being
in force to have, and is not prohibited by this Act or such other
law from having, in his possession the same.

shall be punishable with imprisonment for a term which may extend
to [three years or with fine or with both.]
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5. What is meant by possession in the context of this section- Is it
that the person charged should beshown to be in physical possession
or is it sufficient for the purposes of that provision that he
hasconstructive possession any firearm or ammunition in
contravention of Section 3 which prohibits him tobe in such
possession without a licence. It may be mentioned that under Section
19 of the Arms Act of1878, an offence corresponding to Section 25
(1) (a) is committed if a person had in his or under hiscontrol any
arms or ammunition in contravention of Sections 14 and 15 of that
Act. The word 'control'under Section 25 (1) (a) has been omitted.
Does this deletion amount to the legislature confining theoffence
only to the case of a person who has physical possession or does it
mean that a person will beconsidered to be in possession of a firearm
over which he has constructive possession or over which heexercises
the power to obtain possession thereof when he so intends- If the
meaning to be given to theword "possession" is that it should be a
physical possession only, then certainly the charge as framed onthe
facts of the prosecution case will not be sustainable but if the
meaning to be given to the word"possession” is wider than that of
actual or physical possession then it is possible, if the
evidenceproduced by the prosecution is such as would sustain a
finding, that he had constructive possession onl7.9.1966 when he
handed it over to Miroo and Miroo handed it over to Chhaganlal
because if it was notseized from Chhaganlal, the appellant could
have at any time got back the physical possession of therevolver
through Miroo. The possession of a firearm under the Arms Act in our

view must have, firstly theelement of consciousness or knowledge of
that possession in the person charged with such offence andsecondly

where he has not the actual physical possession, he has none-the-

less a power or control overthat weapon so that his possession

thereon continues despite physical possession being in someoneelse.
If this were not so, then an owner of a house who leaves an

unlicensed gun in that house but is notpresent when it was recovered

by the police can plead that he was not in possession of it even
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though hehad himself consciously kept it there when he went out.

Similarly, if he goes out of the house during theday and in the

meantime someone conceals a pistol in his house and during his

absence, the policearrives and discovers the pistol, he cannot be
charged with the offence unless it can be shown that he

hadknowledge of the weapon being placed in his house. And yet
again if a gun or firearm is given to hisservant in the house to clean
it, though the physical possession is with him nonetheless possession
of itwill be that of the owner. The concept of possession is not easy

to comprehend as writers ofjurisprudence have had occasions to

oint out. In some cases under Section 19 (1) (f) of the Arms

Act, 1878 it has been held that the word "possession" means

exclusive possession and the word "control"means effective control
but this does not solve the problem. As we said earlier, the first pre-

condition for an offence under Section 25 (1) (a) is the element of
intention, consciousness or knowledge with which aperson

possession the firearm before it can be said to constitute an offence
and secondly possession butcan be constructive, having power and

control over the gun, while the person to whom, physicalpossession
is given holds it subject to that power and control. In any disputed

question of possession,specific facts admitted or proved will alone
establish the existence of the de facto relation of control orthe
dominion of the person over it necessary to determine whether that
person was or was not inpossession of the thing in question. In this
view it is difficult at this stage to postulate as to what theevidence
will be and we do not therefore venture to speculate thereon. In the
view we have taken, if thepossession of the appellant includes the
constructive possession of the firearm in question then eventhough
he had parted with physical possession on the date when it was
recovered, he will nonetheless bedeemed to be in possession of that
firearm. If so, the charge that he was in possession of the revolver
onl7.9.1966 does not suffer from any defect particularly when he is
definitely informed in that charge thathe had control over that
revolver. It is also apparent that the words 'on or before' were
intended to bringhome to the accused that he was not only in
constructive possession of it on 17.9.1966 but that he was inactual
physical possession of it prior to that date when he gave it to Miroo.
It is submitted, however, thatthe words 'on or before' might cause
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embarrassment and prejudice to the defence of the accusedbecause
he will not be in a position to know what the prosecution actually
intends to allege. From areference of Form XXVIIl of Schedule 5 of
the Code of Criminal Procedure, the mode of charging a personis that
he 'on or about'....did the act complained of. In view or the forms of
the charge given in theSchedule to the Code, we think that it would
be fair to the appellant if the charge is amended to read 'on orabout’
instead of 'on or before' which we accordingly order.
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Section - 39 :- Previous sanction of the District Magistrate necessary in

certain cases

No prosecutin shall be instituted against any person in respect
of any offence under section 3 without the previous sanction of the District

Magistrate.
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