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ai >k 18 Y) rj &  arJ lgt h &km

1. hiln) arJn) T>&kmi> (vgt a[v) C[ k[, hilni[ divi[ mi#i kl[vr D^ifT)gni 

aiwir[  l)m)T[Snn) a>dr hi[y t[vi[  aiBis uBi[  kr[li[   C[. vid)ai[a[ t[ai[n) divi 

arJni p[ri 20 {a} mi> jNiv[l C[ k[, ''amir) s>m(t k[ jiN vgr Yy[l (mlktni 

Äyvhir  ami[n[  b>wnkti<  n  hi[viY)  rd  kr)"" ai  S¾di[  ji[ti  ai  kimni 

vid)a[ pi[t[ agiu j[ Big jti kr[l C[. divi arJni p[ri 11 mi> jNiv[l C[ k[,  '' 

jil&b[n  tYi  liD&b[n  an[  p\(tvid)  bib&Bie  (v.a[.  r[vºy&  r[k<Dmi>  tYi  aºy 

j³yia[ tdn Ki[T) hk)kti[ jNiv[l hi[vin& tij[trmi> r[vºy& r[k<D m[Lvti ami[n[ jiN 

Yy[l C["" ai tmim hk)kt[ ai kimni vid) ¹viri vPi[< agiu j[ a[ºT^)ai[ ti.14/10/77 

Y) a[ºT^) n>. 218 pD[l C[ t[ a[ºT^) pN pDkirvimi> aiv[l C[. ai s>ji[gi[mi> K&d vid)n) 

divi arJ uprY) vid)ni[ divi[ ApOTpN[ smymyi<diY)  biw)t hi[vin& jNiy aiv[ C[.  

j[Y) vid)ni[ ilni[ divi[ smymyi<diY) biG)t hi[y s).p).s). ai[.7 $l 11 aºvy[ rd 

krvi nm\ arj kr[l C[.

2. vid)  px[  hiln) arJ sim[  ai>k 19 Y) l[(Kt jvib rj&  kr) p\(tvid) 

pxn) hiln) arJmi> krvimi> aiv[l kYnini[ eºkir kr) vw&mi> jNiv[l C[ k[, divi 

arJ vi>cvimi> aiv[ k[ aºy ki[epN ¼l)D)g vi>cvimi> aiv[ k[ aºy ki[epN ¼l)D)g 

k[ a[v)Dºs vi>cvimi> aiv[ t[ p&r[p&r& vi>cvimi> aiv[, vµc[Y) ki[epN a[k T&kDi[ upiD) 

rj&ait Ye Sk[ nh). p\(tvid) divi arJni p[ri 7, 13 an[ 14 an[ (vg[r[ p[r[g\ifmi> 

dSi<v[l) hk)kti[n[  ¹yinmi> l[ti j nY). smy myi<dini[ m&di[ T6iy[bl eAy& C[. smy 

myi<dini[ m&di[ m)x kv[Åyn ai[f f[kT an[ li[ C[.  s).p).s). ai[. 7 $l 11 {D)}  mi#i 

an[ mi#i kiydiY) divi[ rd Yvipi#i kirNi[ g\iH riK) divi arJ rd krvin) s_ti 

kiydi[ aip[ C[. j[Y) hiln) arJ Kc< s(ht rd krvi arj kr[l C[.
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3. hiln) arJ prRv[ p\(tvid) pxni (v.v.~). j[.a[c.wmiN) an[ vid) px 

tf[<  (v.v.~).  a[s.D).cgliN)  ¹viri  krvimi>  aiv[l  mi](Kk  dl)li[  ¹yin  p&v<k 

si>BLvimi> aiv[l C[. sdrh& dl)li[ni m&diai[n& p&nrivt<n TiLvini S&>B h[t&Y) sdr 

dl)lni m&diai[n& p&n: kYni[ ah) lKvimi> aiv[l nY). ai h&kmmi> hv[ pC) s&>s>gt 

p\s>g[ sdr dl)li[ni m&diai[n) cci< krvimi> aiv[l C[.

4. hiln)  arJni  (nN<y  sir&  diviarJ,  rj&  Yy[l  dAtiv[J  aiwiri[ 

¹yinp&v<k v>ciN[ l[vimi> aiv[l C[.

5. hiln) arJni (nN<y krvi sir& divi arJn) (vgti[ ¹yin[ l[v) j$r) bn[ 

C[.   vid)ai[a[  hilni[  divi[   miNivdr  til&kini  Blc[Di  gimn)  s)mn)  Bi[jiBie 

aiN>dBie G\i>g\ini (hºd& a(vBkt k&>T&>bn) vD)li[piJ<t K[t)n) jm)ni[, mkini[,  ¼li[T 

(vg[r[  AYivr – j>gm m)lkti[n&  Big-(hAsi-,  hd – (nSinY) alg kr),  vh[cN 

yin[ piT)<Sn kr) aip vi a>g[ tYi D[kl[r[Sn an[ kiym) mnieh&kmn) didi[ m[Lvvi 

diKl kr[l C[. vid)ai[a[ t[ai[n) divi arJmi>  krvimi> aiv[l tmim px (nv[dni[n&  

p&nrivt<n  TiLvini  h[t&Y)  tmim  kYni[  ah)  p&n:  lKvimi>  aiv[l  nY). 

vid)ai[a[ t[ai[n) divi arJni p[ri – 7 mi> kYn kr[l C[ k[,  '' s)diBie G\igi tYi 

t[mn) pRn) jil&b[n g&jr) gyi bid, p\(t. n>. 1 liD&b[n a[kli A#i) miNs hi[y j[Y)  

vid)ai[ tYi p\(tvid)ai[ t[mj aih)r Xi(tni miNsi[ vµc[ (mlkti[ni Big piD) niKvi 

an[ bwin[ pi[t pi[tini[ (hAsi[ aip) d[vi viTiGiTi[ Yy[l) p>rt& p\(t. n>. 1 ni[ Äyvhir, 

viN)  an[  vt<n,  eridi[  alg  jNiti  an[  wNi  p\yRni[  pC)  t[mni[  eridi[  S&´w 

an[ siri[ nh) hi[vin& jNiti vid) trfY) diviviL) m)lkti[n) K[t)n) jm)ni[ (vg[r[n&  

r[kD<  m[Lvvi  tjv)j  krvimi>  aiv[l)  an[  vid)ai[n[  diviviL)  K[t)n) 

jm)ni[ (v[g[r[ a>g[n& r[k<D mLti vid)ai[n[ jiN Yy[l C[ k[ r[vºy& r[k<Dmi> bw) bh[ni[ni 

nim t[ai[n[ ki[epN jitni[ Big (hAsi[ ai¼yi vgr km) kriv) niKvimi> aiv[l C[. 

hk)ktmi>  bw) bh[ni[  an[ Bie vµc[  m)lktni ki[e Big pD[l nY), am[  vid)ai[,  
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bh[ni[a[  am[  amiri[  hkk  (hAsi[  jti[  kr[l  nY),  r)l)z  kr[l  nY).  Bie  bh[n 

vµc[  m)lkti[n)  vh[cN,  piT),Sn  Yy[l  nY).  r[vºy&  r[kD<Dmi>  pN  amiri[  hkk 

jti[ krvi ki[e sh)ai[ - a>g&qi kr[l nY)"" divi arJni p[ri 14 mi> kYn krvimi> 

aiv[l C[ k[, '' ai divin& kirN ami[ vid)ai[a[ r[vºy& r[k<Dn) Kr) nkli[ tij[trmi>  

mL[l) hi[y Ryir Y)  tYi C[vT[ p\(t. n>. 1 tYi p\(t. n>. 2 nia[ bwini Big (hAsi 

alg kr) aipvi Grm[L[n) smj&t)Y) Big piD) l[vi jNivti ge ti.10/04/2018 ni 

ri[j p\(t. n>. 1 ni[ jNiv[l& k[ bw) m)lkti[ t[mni nim[ r[vºy& r[k<Dmi> D) gy[l C[ t[Y)  

ki[en[ m)lkt aipvi) nY) an[ m)lkt aipv) ht) t[n) p\(t. n>. 2 nin[ jm)n aip[l) 

C[. b)ji ki[en[ ki>e aipvin& Yt& nY), jyi> jv& hi[y Ryi> jiv an[ j[ ki[e k[s, fr)yid 

krv) hi[y t[ kr[i[ j[Y) C[vT[ ai divin& kirN ti.10/04/2018 ni ri[j Y) uRpºn Yy[l 

C[""

6. uBy pxkiri[n)  rj&aiti[  lx[  l)w)  tYi  tmim  k[s p[ps<  v>ciN[  l[vimi> 

aiv[l C[. hiln) arJni (nN<y sir& si[p\Ym (dvin) kiy<r)t) s>(htin) ai[D<r 7 $l 

11 ni kiydini p\b>wi[ ¹yin[ l[vi j&$r) bn[ C[.

(dvin) kiy <r)t) s > (hti ai [D <r 7 $l 11  :-

{a[} divi arJmi> divin& kirN jNivvimi> aiv[l n hi[y.

{b)} jyir[ didn) (km>t ai[C) ai>kvimi> aiv[l hi[y

{s)} jyir[ didn) (km>t bribr ai>kvimi> aiv) hi[y, p>rt& divi[ ai[Ci AT[Àp p[pr 

pr lKvimi> aiv[l hi[y an[ adilt[ vid)n[ (nyt smymi> j$r) AT[Àp p[pr 

p&ri[ piDvi jNiv[l hi[vi Cti> vid) t[m krvimi> (nOfL jiy.

{D)} divi arJmi> lK[l mjk&r uprY) a[m jNiy k[, ki[e kiydiY) divi[  

clivvini[ biw aiv[ C[.

{e} jyir[ divi arJ b[ nklmi> rj&  krvimi> aiv[l n hi[y.

{a[f} jyir[ vid) ai[. 9 $. 2 an[ 3 n) ji[gvieai[n& piln krvimi> (nOfL jiy

........... ti[ divi arJ ni-m>j&r krv) ji[eS[.
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7. (dvin) kiy<r)t) s>(hti ai[D<r 7 $l 11 ni p\b>wi[ v>ciN[ l[vimi> aiv[  tYi 

(v(vw k[s c&kidiai[mi> p\(tpi(dt Yy[l (s¹witi[ lx[ l[vimi> aiv[ ti[ (dvin) kiy<r)t) 

s>(htini ai[D<r 7 $l 11 n) arJni[ (nN<y divini ki[epN tbkk[ Ye Sk[ C[. (dvin) 

kiy<r)t) s>(hti ai[D<r 7 $l 11 h[qLn) arJni[ (nN<y krt) smy[ vid) px ¹viri 

t[mn)  divi  arJmi>  krvimi>  aiv[l  px  (nv[dn  j  ¹yin[  l[vini  hi[y  C[.  (dvin) 

kiy<r)t) s>(htini ai[D<r 7 $l 11 n) arJni[ (vcirNi krt) vKt[ kiT[<< divi arJmi> 

krvimi> aiv[l dr[k (nv[dn{  Averment  } n& (vÆl[PN krv& ji[ea[. sdr p\(tpi(dt 

Yy[l (s¹witi[ lx[ le hiln) arJ t[ p(rp\[Æymi> k[Tl[ a>S[ aiv[ C[ t[ ji[eS&>.

8. p\(tvid) px[ vid)ni divin[ smy myi<di kiydini[  biw nDti[ hi[vin& kYn 

kr[l C[ p>rt& p\(tvid)a[ hiln) arJmi>  k[ mi](Kk dl)li[mi>  smy myi<din) kiydin) 

ji[gvie k[ smy myi<di kiydin) aiT)<kl prRv[ ki[e rj&ait kr[l nY). 

9. pxkiri[n)  rj&aiti[  tYi  px(nv[dni[  lx[  l[ti  tYi  rj&  Yy[l 

dAtiv[ji[ lx[ l[ti diviviL) m)lkti[ m&L Bi[jiBie aiN>dBieni nim[ ni[wiy[l hi[vin& 

jNiy C[  tYi mik<  25/3 Y) rj&  Yy[l gimnm&ni[  n>.  6  ni[w n>.  190 v>ciN[  l[ti 

ti.17/05/77 ni ri[j diviviL) sv[<  n>. 23, 25, 49, 59 Y) ni[wiy[l jm)nmi> s)d) 

Bi[ji,  rtnb[n,  kDv)b[n,  Jv&b[n,  rim)b[nni  nimi[  diKl  Yy[l  hi[vin&  jNiy 

aiv[  C[.  mik<  25/4  Y)  rj&  Yy[l  gim  nm&ni[  n>.  6  ni[w  n>.  218  v>ciN[  l[ti 

ti.14/10/77 ni ri[j  rtnb[n, kDv)b[n, Jv&b[n tYi rim)b[n Bi[jia[ t[mni[ hkk 

(hAsi[ uqiv) l[ti tYi kb&liti[ siY[ s)d) Bi[jia[ bh[ni[ni nim km) krvi arJ krti 

ni[w kr[l hi[vin& kYn krvimi> aiv[l C[. tmim hk)kt tYi s>ji[gi[ lx[ l[ti diviviL) 

sv[< n>. 23, 25, 49, 59 Y) ni[wiy[l diviviL) jm)ni[ni r[vºy& r[ki[D<mi> vid) n>. 1, 2 

tYi vid) n>. 3 g&j. Jv)b[n tYi  p\(tvid) n>. 3 g&j. rtnb[nni nimi[ diKl Yy[l 

hi[vin& p\YmdS<n)y jNiy aiv[ C[. upri[kt p[ri n>. 5 mi> cci< kr) t[ divi arJni 

kYni[  v>ciN[ l[ti  vid)ai[a[ pti[ni[  hkk (hAsi[  jti[  kr[l n hi[vin&  k[  m)lkti[n)  

piT)<Sn kr[l n hi[vin& (nv[dn kr[l C[ tYi divi arJni p[ri 14 mi> divin& kirN 
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uRpºn Yvi a>g[ (vgtvir kYni[ kr[l hi[vin& jNiy aiv[ C[. hilni tbkk[ p\At&t 

divimi>  r[k<D  pr ai kimni  vid)ai[a[  t[ai[ni[  hkk (hAsi[  uqiv[l hi[y  t[v&  lKiN 

k[ ni[w n>. 218 kh[vit) j[ kb&litn[ aiwir[ piDvimi> aiv[l C[ t[vi ki[e kb&litni 

p[ps< r[kD< pr rj& Yy[l nY). tmim hk)kti[ tYi s>ji[gi[ lx[ l[ti p\(tvid) px kYn 

kr[ C[ t[ an&sir ti.14/10/1977 ni ri[j r[vºy& r[ki[D<mi> piDvimi> aiv[l ni[w n>. 218 

prRv[ vid)ai[n[ jiN hi[y an[ vid)ai[n) kb&lit an[ s>m(tn[ aiwir[ j t[ai[ni nim 

km) Yy[l hi[y t[ tmim m&di hk)ktni m&di C[ an[ sdr m&diai[ prRv[ an&min Ye 

Sk[  t[m  nY)  an[  sdr  hk)ktni  m&diai[  prRv[  p&rivi[  ni[wvi[  a(nviy< 

bn[  C[  an[  p&rivi[  ni[´yi  bid  j sdr  ni[w  n>.  218  prRv[  vid)ai[  s>p&N<  sBin 

an[  jiNti  hi[vin&  (nNi<yk  tirN  aip)  Skiy  t[m  C[.  mik<  4/8  Y)  rj&  Yy[l 

mrNp\miNp#i  v>ciN[  l[ti  vid)  n>.  1,  2,  3  ni  Bie  s)w)Bie  Bi[jiBien&  ti. 

26/02/2014  ni  ri[j  avSin  Yy[l  hi[vin&  jNiy  C[.  aim,  tmim  hk)kt  tYi 

s>ji[gi[ lx[ l[ti p\At&t divimi> vid)ai[ni divin[ smymyi<di kiydini[ biw nDti[ hi[vini[  

m&di[  hk)kt  tYi  kiydini[  s>y&kt  m&di[  hi[vin&  fl)t  Yiy  C[  an[  p\At&t  divimi>  

p&rivi[ ni[´yi (vni vid)ai[ni divi[ smymyi<dimi<> n hi[vin& (nNi<yk tirN aip) Skiy 

t[m nY). diviviL) jm)ni[ni r[vºy& r[ki[D<mi hilmi> j[mni nimi[ diKl Yy[l C[ t[ai[ni 

nimi[ diKl Yyin[ 12 vP< p&N< Yy[l hi[vin& p\YmdS<n)y jNiy[l nY).

10. p\(tvid)  px tf[<  rj&  riKvimi>  aiv[l n)c[  m&jbni k[s c&kidi  minp&v<k 

v>ciN[ l[vimi> aiv[l C[.

• nimdir g&jrit hieki[T<  ¹viri ci]hiN diJJ bld[vJ (v. (pYJ glibJ ci]hiN 

an[ b)jiai[ni k[smi> aipvimi> aiv[l c&kidi[ k[ j[ 2010 li[ Ay&T {g&j} pini n>. 

1369 pr p\(s´w Yy[l C[ t[ c&kidimi> qriv[l C[ k[, Hindu Law – Division of joint 

family property – Division wife-wise, if a Hindu father has two wives and he 

has three male children by the first wife and two by the second, each wife  

constituting a branch with her children of the family is a concept foreign to 

Hindu law – Held – It is well settled position that severance of status takes 
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place by mere indication of intention – Mere indication to separate and enjoy 

his share in severalty may amount to partition, it is a question of individual 

violation.  -  It  is  not  necessary to  say orally  if  it  is  acted upon – There is 

severance of joint status of the parries hold the property as tenant-in-common 

and not as joint tenants. If suit filed within limitation period division can be 

challenged on ground of inequality, unfairness, fraud etc.- Decree by lower 

appellate  Court  Dismissing  suit  confirmed.  Suit  for  division  of  joint  family 

Property  and recovery  of  property  from co-sharer  question  of  limitation of 

period.-Suit  filed  after  67  years  from  division  -Division  wife-wise,  is  not 

necessary to say orally if is acted upon- Held – Court come to the conclusion 

that there is a clear and unequivocal evidence that possession of defendant 

Nos.1 to 4 is hostile and amounted to denial of title of plaintiff and defendant 

nos.5  to  11  –  possession  of  the  defendant  was  adverse  for  more  than 

statutory period. Where a co-sharer after partition is in exclusive possession 

and enjoyment of the property allotted by partition for more than 12 years and 

there is clear and unchallenged evidence of  open assertion of hostile title 

against  other  co-sharers,  he  acquires  a  good title  by  adverse possession 

even where he did not acquire exclusive title in law in the properties allotted 

to him.  sdr k[s c&kidimi> qriv[l (s´wit S)ri[miºy C[. p>rt& hilni tbkk[ hiY 

prni k[sn) hk)kt alg hi[vin& nm\pN[ minv& C[.

• nimdir s&p\)mki[T< ¹viri DIGAMBAR ADHAR PATIL V/S DEVRAM GIRDHAR 

PATIL ni k[smi> aipvimi> c&kidi[ k[ j[ 1995 li[ Ay&T {a[s.s)} pini n>. 1995 pr 

p\(s´w Yy[l C[ t[ c&kidimi> qriv[l C[ k[,  Family arrangement and partition - - 

Under Hindu Law, it is not necessary that the partition should be affected by a 

registered partition deed. Even a family arrangement is enough to effectuate 

the partition between the coparceners and to confer right to separate share 

and enjoyment thereof - -  When the factum of partition was evidenced by 

entries in the record of rights maintained in official course of the business, it 

would corroborate the oral evidence regarding the partition - - Therefore, the 

brothers having separate possession in view of the partition entries in the 
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record of  rights  was competent  to  sell  that  portion of  the land.   sdr k[s 

c&kidimi>  qriv[l  (s¹wit S)ri[miºy C[.  hilni  tbkk[  hiY  prni  k[sni[  a>(tm 

(nN<y krvini[ nY). hilni p\YmdS<n)y tbkkimi> hiln) arJni (nN<y sir& hiY 

prni k[sn) hk)kt alg hi[vin& nm\pN[ minv& C[.

• nimdir g&jrit hieki[T<  ¹viri  BECHARBHAI ZAVERBHAI V/S JASHABHAI 

SHIVABHAI PATEL ni k[smi> aipvimi> c&kidi[ k[ j[ 2012 li[ Ay&T {g&j} pini n>. 

1413 pr p\(s´w Yy[l C[ t[ c&kidimi> qriv[l C[ k[, Civil Procedure Code, 1908 – 

Order 7 Rule 11(d) – Plaintiffs have challenged the Registered Sale Deed 

dated  25-08-1975  in  the  year  2010  i.e.  after  a  period  of  35  years  –  the 

averments made in the plaint,  it  is  found that  the suit  is  barred of law of 

limitation, the plaint can be rejected in exercise of powers under Order VII  

Rule 11(d) of C.P.C. - Mere clever drafting in the plaint and by such vague 

averments and the pleading the cause of action in the plaint, the suit which is 

otherwise barred by the law of limitation cannot be brought within the period 

of limitation. - Whenever the document is registered the date of registration 

becomes  the  date  deemed  knowledge.  sdr  k[s  c&kidimi>  qriv[l  (s¹wit 

S)ri[miºy C[. hilni hiY prni k[sn) hk)kt tYi upri[kt k[s c&kidin) hk)kt 

alg alg hi[vin& nm\pN[ minv& C[.

• nimdir  g&jrit  hieki[T<  ¹viri   SHASHIKANT  NATVARLAL  PATEL  V/S 

ARVINDBHAI  BHUPATBHAI  GOHIL ni  k[smi>  aipvimi>  c&kidi[  k[  j[  2009 

li[  Ay&T  {g&j}  pini  n>.  759  pr  p\(s´w  Yy[l  C[  t[  c&kidimi>  qriv[l  C[  k[, 

Registration Act, 1908 – Sec 17(1)(b) & 53 – If the properties are distributed 

amongst  the  family  members  by  way  of  family  arrangement,  it  does  not 

require  any registration – Having signed the  said agreement  way back in 

1985 it is not open for the appellants to challenge the said agreement in the 

present  proceedings  –  Impugned  order  upheld.  sdr  k[s  c&kidimi>  qriv[l 

(s¹wit S)ri[miºy C[. hilni tbkk[ hiY prni k[sni[ a>(tm (nN<y krvini[ nY). 
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hilni p\YmdS<n)y tbkkimi> hiln) arJni (nN<y sir& hiY prni k[sn) hk)kt 

alg hi[vin& nm\pN[ minv& C[.

• nimdir s&p\)mki[T<  ¹viri  LACHHMAN SINGH V/S HAZARA SINGH ni k[smi> 

aipvimi>  c&kidi[  k[  j[  2008 li[  Ay&T {a[s.s)} pini n>.  770 pr p\(s´w Yy[l 

C[ t[ k[s c&kidi[ minp&v<k v>ciN[ l[vimi> aiv[l C[. sdr k[s c&kidin) hk)kt tYi 

hiY prni k[sn) hk)kt alg alg hi[vin& nm\pN[ minv& C[.

11. vid)  px tf[<  rj&  krvimi>  aiv[l  n)c[  m&jbni  k[s  c&kidiai[  ¹yinp&v<k 

v>ciN[ l[vimi> aiv[l C[.

• nimdir s&p\)mki[T<  ¹viri P.V.GURU RAJ REDDY  V/S P.Neeradha REDDY ni 

k[smi> aipvimi> c&kidi[ k[ j[ a[.aie.air 2015 s&p\)mki[T< pini n>. 2485 pr p\(s´w 

Yy[l C[ t[ c&kidimi> qriv[l C[ k[, Rejection of the plaint under Order VII rule 11 

of the CPC is a drastic power conferred in the court to terminate a civil action 

at the threshold. The conditions precedent to the exercise of power under 

Order II rule 11, therefore, are stringent and have been consistently held to be 

so by the Court. It is the averments in the plaint that has to be read as a 

whole to find out whether it discloses a cause of action or whether the suit is  

barred under any law. At the stage of exercise of power under Order VII rule 

11, the stand of the defendants in the written statement or in the application 

for rejection of the plaint is wholly immaterial. It is only if the averments in the 

plaint ex facie do not disclose a cause of action or on a reading thereof the 

suit appears to be barred under any law the plaint can be rejected. In all other 

situations, the claims will have to be adjudicated in the course of the trial. In 

the present case, reading the plaint as a whole and proceeding on the basis 

that  the  averments  made  therein  are  correct,  which  is  what  the  Court  is 

required to do, it cannot be said that the said pleadings ex facie discloses that 

the suit is barred by limitation or is barred under any other provision of law. 

The claim of the plaintiffs with regard to the knowledge of the essential facts 
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giving rise to the cause of action as pleaded will  have to be accepted as 

correct. At the stage ofconsideration of the application under Order VII rule 11 

the  stand  of  the  defendants  in  the  written  statement  would  be  altogether 

irrelevant.  Both the suits were filed in July 2002 which is well  within three 

years of the date of knowledge, as claimed by the plaintiffs, of the fact that the 

property  had  not  been  transferred  in  the  name  of  plaintiff  No.2  by  the 

defendants Nos. 1 and 2. The aforesaid averments made in the plaint will 

have  to  be  accepted  as  correct  for  the  purposes  of  consideration  of  the 

application under Order VII rule 11 filed by the defendants Nos. 1 and 2. If 

that be so, the averments in the plaint would not disclose that either of the 

suits is barred by limitation so as to justify rejection of the plaint under Order  

VII rule 11 of the CPC.  sdr k[s c^&kidimi> qriv[l (s´wit hilni k[smi> s&>s>gt 

hi[vin& nm\pN[ minv& C[.

• nimdir s&p\)mki[T<  ¹viri  C.NATRAJAN V/S ASHIM BAI AND ORS ni k[smi> 

aipvimi> c&kidi[ k[ j[ a[.aie.air. 2008 a[s.s). pini n>. 363 pr p\(s´w Yy[l C[ 

t[ c&kidimi> qriv[l C[ k[, Question as to whether a suit is barred by limitation or 

not would depend upon facts and circumstances of each case – For the said 

purpose,  only  averments  made  in  plaint  are  relevant  –  In  present  case, 

defendant did not accept that plaintiff was in possession – An issue in this  

behalf is required to be framed and is required to be gone into – Limitation 

would not commence unless there has been a clear and unequivocal threat to  

right claimed by plaintiff – Application for rejection of plaint on grounds raised 

herein was not maintainable.  sdr k[s c&̂kidimi>  qriv[l (s´wit hilni k[smi> 

s&>s>gt hi[vin& nm\pN[ minv& C[.

• nimdir  s&p\)mki[T<  ¹viri  Chhotanben  V/S  Kiritbhai  Jalkrushnabhai 

Thakkar ni k[smi> aipvimi> c&kidi[ k[ j[  2018{3} J.a[l.a[c. pini n>. 338 pr 

p\(s´w Yy[l C[ t[  c&kidimi>  qriv[l C[ k[,  What is relevant for answering the 

matter in issue in the context of the application under Order VII Rule 11(d), is 
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to examine the averments in the plaint. The plaint is required to be read as a 

whole. The defence available to the defendants or the plea taken by them in 

the written statement or any application filed by them cannot be the basis to 

decide the application under Order VII Rule 11(d). Only the averments in the 

plaint  are  germane.   speicific  plea  in  plaint  of  actual  knowledge  about 

fraudeulent  sale  deed  having  been  derived  in  decenber  2012.  held,  the 

question of limitation is a triable issue in the facts of case.  sdr k[s c^&kidimi> 

qriv[l (s´wit hilni k[smi> s&>s>gt hi[vin& nm\pN[ minv& C[.

• nimdir g&jrit hieki[T< ¹viri Aminabai Osman Bachu V/S Bakali Alimamad 

Bachu ni k[smi>  aipvimi>  c&kidi[  k[  j[  2011{1} J.a[l.a[c. pini n>.  94 pr 

p\(s´w  Yy[l  C[  t[  c&kidimi>  qriv[l  C[  k[,  There  is  another  reason  in  not 

interfering with the judgment and decree passed by the lower Appellate Court 

and  i.e.  that  the  lower  Appellate  Court  had  appreciated  the  evidence  on 

record, formulated necessary points for its decision and after examining oral 

as  well  as  documentary  evidence  on  record  and  after  going  through  the 

judgment  and  decree  passed  by  the  Trial  Court  and  applying  the  correct 

principles of law to the facts on record, the lower Appellate Court had arrived 

at the conclusion that the properties described in the plant are joint properties 

and the plaintiff had got one half share in them. A partition should be affected 

by the Trial Court and separate possession of one half share of the plaintiff is 

required to be handed over to him. The lower Appellate Court has also taken 

note of the fact and, therefore, observed that at the time of making partition by 

metes and bounds, the portion of land sold to defendant No.6 to be taken as 

fallen to the share of defendant Nos.1 to 5. The Appellate Court  has also 

discussed  the  evidence  relied  upon  by  the  Trial  Court  in  support  of  its 

decision and hence it is observed that the trial Court seems to be impressed 

by the fact  that  property  of  Survey No.211/1 was running in  the name of 

Usman Bachu and after his death in the name of his sons and hence there 

must be a partition. The lower Appellate Court has further observed that when 

there is no land running in the name of plaintiff  exclusively in the revenue 
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record, the fact that the land was running in the name of his elder brother will  

not  be  sufficient  to  prove  that  the  plaintiff  has  no  share  in  it.  The  lower 

Appellate  Court  has  further  observed  that  when  Usman Bachu  has  elder 

brother and he was actually cultivating the land as the plaintiff was serving at 

Jamnagar, if the revenue authority made the entries in his name, it cannot be 

said that co-owner's right of the plaintiff is lost. Simply because the entry in 

revenue record is in the name of defendants it cannot be assumed that the 

partition has already taken place, especially when there is no other property 

which is said to have gone to the share of the plaintiff during partition. The 

lower Appellate Court has, therefore, not agreed with the findings of the trial  

Court  and  held  that  the  suit  properties  described  in  the  plaint  are  joint 

properties and plaintiff has got one half share in the said properties. 

• nimdir (dÃl) hieki[T< ¹viri Shri Narender Nath V/S Smt Krishna Gupta & 

ors (FAO (OS) 17/2013 ni k[smi> aipvimi> c&kidini p[ri 09 mi> qriv[l C[ k[, 

The law of limitation does,  per se, not prescribe any fixed time or period for 

filing  of  suit  for  partition  in  case  of  joint  family  property  or  jointly  owned 

properties.  Joint  family  properties,  properties  purchased  in  joint  names or 

inherited can continue till partition is sought. Law does not prescribe any fixed 

time period in  which a suit  for  partition must  be fined by one joint  owner 

against the other. (See Vidya Devi v. Prem Prakash, AIR 1995 SC 1789). A 

finding of the contrary would require elucidation and finding on several facts 

including the plea of ouster, etc. At this stage, it cannot be said that the suit  

for partition having been filed in 2011, is hit and barred by limitation on the 

said account. These aspects and disputed questions will be answered after 

evidence is led by the parties. 

12. aim upri[kt cci< kr) t[ tmim hk)kt, s>ji[gi[ tYi divi arJmi> krvimi>  

aiv[l  kYni[  lx[  l[ti  tYi  upri[kt  cci<  kr)  t[  k[s  c&kidiai[mi>  qriv[l 

(s¹witi[  lx[ l[ti p\At&t k[smi>  vid)ai[a[ diviviL) m)lkti[mi> ti.14/10/77 niri[j 
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Av[rCia[ s>m(t aip) t[ai[ni nim km) krvi kb&lit aip[l hi[y an[ vid)ai[ sdr 

(vgt prRv[  s>p&N<  sBin hi[y t[vi  hk)ktni m&di  prRv[  p&rivi[  ni[¹yi (vni hilni 

tbkk[ (nNi<yk tirN aip) Skiy t[m nY). j[Y) p\At&t divimi> vid)ai[ni divin[ smy 

myi<di  kiydini[  biw  nDti[  hi[vini[  m&ddi[  hk)kt  an[  kiydini[  s>y&kt  {m)x} 

m&ddi[ hi[vin& fl)t Yiy C[ an[ hilni k[smi> sdr m&di[ T^iy[bl m&ddi[ hi[vin& fl)t Yiy 

C[.  j[Y)  hilni tbkk[ p\(tvid) pxn)  hiln) arJ g\iH riK) Skiy t[m nY). 

hilni  divimi>  m&diai[ni  (nwi<rN smy[  vid)ai[ni  divin[  smymyi<di  kiydini[  biw 

nDti[ hi[vini[ m&din& (nwi<rN kr) p&rivini a>t[ vid)ai[ni divi[  smy myi<dimi> diKl 

Yy[l C[ k[ k[m t[ a>g[n& tirN aipv& ºyiyi[c)t jNiy aiv[ C[. aim upri[kt cci< kr) 

t[ tmim hk)kt tYi kiydin) ji[gvie lx[ l[ti tYi p\(tpi(dt Yy[l (s´witi[ lx[ l[ti 

hiln) arJ prRv[ n)c[ m&jbni[ ºyiy)k h&km krvimi> aiv[ C[.

:  :  h &km   :  :  

1. p\(tvid)  px[  rj&  Yy[l  hiln)  arJ hilni  tbkk[  nim>j&r  yin[  rd  krvimi> 

aiv[ C[.

2. hiln) arJni[ Kc< divini aiKr) pr)Nimn[ an&srS[.

upri[kt h&km aijri[j ti. 06 mih[ mic< sn[ 2021 ni ri[j K&Ãl) adiltmi> vi>c) 

s>BLiv) mir) sh) kr)n[ jih[r kyi[<

v>Yl)

ti.06/03/2021                       {Bd^[S hsm&Klil gi>w)}
(p\ºs)pl s)nyr s)v)l jj, v>Yl)
      jj ki[D< n>. Jj[00957


