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a3g¢ U2 URiee 2Ad © d YsieMi s21dd 8 S, Hindu Law — Division of joint
family property — Division wife-wise, if a Hindu father has two wives and he
has three male children by the first wife and two by the second, each wife
constituting a branch with her children of the family is a concept foreign to
Hindu law — Held — It is well settled position that severance of status takes
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place by mere indication of intention — Mere indication to separate and enjoy
his share in severalty may amount to partition, it is a question of individual
violation. - It is not necessary to say orally if it is acted upon — There is
severance of joint status of the parries hold the property as tenant-in-common
and not as joint tenants. If suit filed within limitation period division can be
challenged on ground of inequality, unfairness, fraud etc.- Decree by lower
appellate Court Dismissing suit confirmed. Suit for division of joint family
Property and recovery of property from co-sharer question of limitation of
period.-Suit filed after 67 years from division -Division wife-wise, is not
necessary to say orally if is acted upon- Held — Court come to the conclusion
that there is a clear and unequivocal evidence that possession of defendant
Nos.1 to 4 is hostile and amounted to denial of title of plaintiff and defendant
nos.5 to 11 — possession of the defendant was adverse for more than
statutory period. Where a co-sharer after partition is in exclusive possession
and enjoyment of the property allotted by partition for more than 12 years and
there is clear and unchallenged evidence of open assertion of hostile title
against other co-sharers, he acquires a good title by adverse possession

even where he did not acquire exclusive title in law in the properties allotted

to him. g2 s YSIEIH] 8210d [Jegiid 2MN2HI0 €, U2g &ldetl duiss el

Yol SAell 6SISd HAE2| é\cug; S Hiog 8.

aIHEIR gy’]us\é edizl DIGAMBAR ADHAR PATIL V/S DEVRAM GIRDHAR
PATIL ol S24Hi AU YSIEN S F qeed ¢l Y2 (AA.2Al) uletl of. aceu yz

URieel 2dd © d Ysleri s21dd © S, Family arrangement and partition - -
Under Hindu Law, it is not necessary that the partition should be affected by a
registered partition deed. Even a family arrangement is enough to effectuate
the partition between the coparceners and to confer right to separate share
and enjoyment thereof - - When the factum of partition was evidenced by
entries in the record of rights maintained in official course of the business, it
would corroborate the oral evidence regarding the partition - - Therefore, the

brothers having separate possession in view of the partition entries in the
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record of rights was competent to sell that portion of the land. 2de2 S?
YsieHi s10a Riega 2M2AHIe O, sldell dUisS &l el S2Aell lcH
[s1efr sRalell otell. eldet yaesfella doissiHi sidell sHryetl [l 2112 &1

Yol Soll &8SISd 4dA2I éﬁmo\; Slyy Ll Hielg 8.

ollHEIR ¥=Id elgs)é edirl BECHARBHAI ZAVERBHAI V/S JASHABHAI
SHIVABHAI PATEL ol S2i¥i AAMdIHi YSIEl § § 204 dl e (24Y) Uil o,

a¥a3 Uz UlRiegl &Ad © ad Yslei s21dd 8 s, Civil Procedure Code, 1908 —

Order 7 Rule 11(d) — Plaintiffs have challenged the Registered Sale Deed
dated 25-08-1975 in the year 2010 i.e. after a period of 35 years — the
averments made in the plaint, it is found that the suit is barred of law of
limitation, the plaint can be rejected in exercise of powers under Order VI
Rule 11(d) of C.P.C. - Mere clever drafting in the plaint and by such vague
averments and the pleading the cause of action in the plaint, the suit which is
otherwise barred by the law of limitation cannot be brought within the period
of limitation. - Whenever the document is registered the date of registration

becomes the date deemed knowledge. 2fg2 S YsieHi s1dd Rigd
2f|21HI0 9. slddll &l2 Uall Sall &Slsd dal Bualsd S» g&aoﬂ &slsd

RAE2! HAEDI é\mg o1yl Hiog €.

SIHEIR VR sIgSIE iRl SHASHIKANT NATVARLAL PATEL V/S
ARVINDBHAI BHUPATBHAI GOHIL oil S21Hi 24MdUIH] gs@ S & 00C

dl 22 (2A¥) ulell ol ouc u2 ulRed 2dd 8 A Ysleri s2Add B 5,

Registration Act, 1908 — Sec 17(1)(b) & 53 — If the properties are distributed
amongst the family members by way of family arrangement, it does not
require any registration — Having signed the said agreement way back in

1985 it is not open for the appellants to challenge the said agreement in the

present proceedings — Impugned order upheld. €2 S YSIEIHI s21dd

Ziegid 2ARHIc 8. sIdscll dUISS 618 Uell Sal) AldH (a1l s2die o12]),
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sldell yaHeRlell doissiHi sidell sHryetl (ool 2A17 €121 Urell S2iell &slsd
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* JIHEIR gyﬂus\é €d12l LACHHMAN SINGH V/S HAZARA SINGH ol S214i
AHAHI YSIEl S § M0¢ dl Y2 (AA.2Al) Ulall ¢i. voo U2 uRiegl 2Ad
8 d SA Yslel Hldgds duIA ddiHi AH1Ad ©. AR S YsIeldll eslsd dal

812 URall Sail 6S1Sd HE2! A2 é\mg olyyLl Hlolg 8.
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e oyl YUlUsIE edizl PV.GURU RAJ REDDY V/S P.Neeradha REDDY el
SAHI AINUIHI gs@ S O .. AIR 09Y gyﬂus\é Ylai] o, WU U Uldeg

2d 8 d Ysleri s21dd 8 S, Rejection of the plaint under Order VII rule 11

of the CPC is a drastic power conferred in the court to terminate a civil action
at the threshold. The conditions precedent to the exercise of power under
Order Il rule 11, therefore, are stringent and have been consistently held to be
so by the Court. It is the averments in the plaint that has to be read as a
whole to find out whether it discloses a cause of action or whether the suit is
barred under any law. At the stage of exercise of power under Order VII rule
11, the stand of the defendants in the written statement or in the application
for rejection of the plaint is wholly immaterial. It is only if the averments in the
plaint ex facie do not disclose a cause of action or on a reading thereof the
suit appears to be barred under any law the plaint can be rejected. In all other
situations, the claims will have to be adjudicated in the course of the trial. In
the present case, reading the plaint as a whole and proceeding on the basis
that the averments made therein are correct, which is what the Court is
required to do, it cannot be said that the said pleadings ex facie discloses that
the suit is barred by limitation or is barred under any other provision of law.

The claim of the plaintiffs with regard to the knowledge of the essential facts
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giving rise to the cause of action as pleaded will have to be accepted as
correct. At the stage ofconsideration of the application under Order VI rule 11
the stand of the defendants in the written statement would be altogether
irrelevant. Both the suits were filed in July 2002 which is well within three
years of the date of knowledge, as claimed by the plaintiffs, of the fact that the
property had not been transferred in the name of plaintiff No.2 by the
defendants Nos. 1 and 2. The aforesaid averments made in the plaint will
have to be accepted as correct for the purposes of consideration of the
application under Order VII rule 11 filed by the defendants Nos. 1 and 2. If
that be so, the averments in the plaint would not disclose that either of the

suits is barred by limitation so as to justify rejection of the plaint under Order

VIl rule 11 of the CPC. g2 S YSIEIH] 5210d [Heiid sldell SAHI RjRioId

&ldial oiyYRl Hloly 0.
o] O

siiielz AUIsIE edirl C.NATRAJAN V/S ASHIM BAI AND ORS ol S243i
AHIUAIHI YSIEN § ¥ A 21,412, 00¢ A1, 20l. Ulall oi. 353 Uz URieel 2dd &

d YsleMi s21dd 8 5, Question as to whether a suit is barred by limitation or

not would depend upon facts and circumstances of each case — For the said
purpose, only averments made in plaint are relevant — In present case,
defendant did not accept that plaintiff was in possession — An issue in this
behalf is required to be framed and is required to be gone into — Limitation
would not commence unless there has been a clear and unequivocal threat to

right claimed by plaintiff — Application for rejection of plaint on grounds raised

herein was not maintainable. d€2 S YSIEM 5210d [Hedid eldall SAHI

2i2Id &ldiel siHURl Hloiy 0.
D O (o]

sielz  PMlusIE edirl Chhotanben V/S Kiritbhai Jalkrushnabhai
Thakkar ofl S214i 2AUAHi YSIEN S ¥ 04¢(3) Y. A, Ulell ol. 33¢ Uz

URieel 2d © a Ysleri s=1Ad © S, What is relevant for answering the

matter in issue in the context of the application under Order VII Rule 11(d), is
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to examine the averments in the plaint. The plaint is required to be read as a
whole. The defence available to the defendants or the plea taken by them in
the written statement or any application filed by them cannot be the basis to
decide the application under Order VIl Rule 11(d). Only the averments in the
plaint are germane. speicific plea in plaint of actual knowledge about

fraudeulent sale deed having been derived in decenber 2012. held, the

question of limitation is a triable issue in the facts of case. €2 S YSIEIHI

5210d [Hegiid &sldeoll SAHI 2Rl é\cug; EEIE) Hiog 8.

SlIHEIR VI elgs\ edil Aminabai Osman Bachu V/S Bakali Alimamad
Bachu ofl S214i AMdHI YSIEl S & 20a9(Q) Y.RACLAJ. Ulall ol. e Uz

uRieel 2da © d Ysiewi s2Add O S, There is another reason in not

interfering with the judgment and decree passed by the lower Appellate Court
and i.e. that the lower Appellate Court had appreciated the evidence on
record, formulated necessary points for its decision and after examining oral
as well as documentary evidence on record and after going through the
judgment and decree passed by the Trial Court and applying the correct
principles of law to the facts on record, the lower Appellate Court had arrived
at the conclusion that the properties described in the plant are joint properties
and the plaintiff had got one half share in them. A partition should be affected
by the Trial Court and separate possession of one half share of the plaintiff is
required to be handed over to him. The lower Appellate Court has also taken
note of the fact and, therefore, observed that at the time of making partition by
metes and bounds, the portion of land sold to defendant No.6 to be taken as
fallen to the share of defendant Nos.1 to 5. The Appellate Court has also
discussed the evidence relied upon by the Trial Court in support of its
decision and hence it is observed that the trial Court seems to be impressed
by the fact that property of Survey No0.211/1 was running in the name of
Usman Bachu and after his death in the name of his sons and hence there
must be a partition. The lower Appellate Court has further observed that when

there is no land running in the name of plaintiff exclusively in the revenue
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record, the fact that the land was running in the name of his elder brother will
not be sufficient to prove that the plaintiff has no share in it. The lower
Appellate Court has further observed that when Usman Bachu has elder
brother and he was actually cultivating the land as the plaintiff was serving at
Jamnagar, if the revenue authority made the entries in his name, it cannot be
said that co-owner's right of the plaintiff is lost. Simply because the entry in
revenue record is in the name of defendants it cannot be assumed that the
partition has already taken place, especially when there is no other property
which is said to have gone to the share of the plaintiff during partition. The
lower Appellate Court has, therefore, not agreed with the findings of the trial
Court and held that the suit properties described in the plaint are joint

properties and plaintiff has got one half share in the said properties.

e olHelR [Ecd) elgs)é edirl Shri Narender Nath V/S Smt Krishna Gupta &

ors (FAO (0S) 17/2013 ofl S2eHi 4MdIHi YsiEletl Ul oc Hi &2Add 8 S,

The law of limitation does, per se, not prescribe any fixed time or period for
filing of suit for partition in case of joint family property or jointly owned
properties. Joint family properties, properties purchased in joint names or
inherited can continue till partition is sought. Law does not prescribe any fixed
time period in which a suit for partition must be fined by one joint owner
against the other. (See Vidya Devi v. Prem Prakash, AIR 1995 SC 1789). A
finding of the contrary would require elucidation and finding on several facts
including the plea of ouster, etc. At this stage, it cannot be said that the suit
for partition having been filed in 2011, is hit and barred by limitation on the
said account. These aspects and disputed questions will be answered after

evidence is led by the parties.
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