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z[  pLnpd]pg\p  V!  Q  z$  gf  \   sfd[ vf\sV  5   gl dgf.c]sd  vzhl ,ut  

!p   jfnlgl  nfjf  vzhl  tyf  dgf. vzhlgl  8]\sdf\  cslst v[jf  5|sfzgl

k[ s[4 jfnlgf nfnf u]hzgfz 5m,fef. s,fef. dsjf6fgf sahf emuj8fgm

%,m8 vfxz[  !__ rmp  jfz vg[  t[gl  P5z yi[, dsfggf  af\wsfdgm sahm

emuj8m t[dgl 5f;[ ctm vg[ t[dgf vj;fg afn jfnlgf L5tf z6km0ef.

5m,fef.g[ ;nzc]\  dsfggm sahm emuj8m 5|f%t yi[, vg[ t[vmg]\  vj;fg

tfpz$Q_5Q!))z gf  zmh yi[, vg[  Tifzafn  vf dsfggm  sahm emuj8m

jfnlgf  dftf  u]hp  xf\tfa[g  z6km0ef. dsjf6f  t[dh jfnlgf  ef. Lg,[qf

z6km0ef. dsjf6f wzfjtf ctfp jfnlgf dftfg]\  vj;fg tfp#!Q_#Qz_z_

vg[  ef.g]\  vj;fg  tfp_#Q_(Qz__!  gf  zmh  yi[,  k[p  vfd  4jfnl  v[s

dft|  ;lwl  ,l8lgf  jfz;nfz  k[p  nfjfjf/]\  dsfg  xf5]z  ufdgf\  h]gf  u|fDi

Lj:tfzdf\  Zl efugfy d\Lnz 5f;[4  :8[xg nzjfhfgl afh]df\  vfj[, k[p  vf

Ld,stgm j[zm 56 jfnlgf nfnfgf gfd[  ezjfdf\  vfjtm vg[ jfnlgf dftfgf

gfd[ ;nzc]\ Ld,stdf\ ,f.8 sg[sxg vfj[, k[p 

jfnlgf dftfg]\ vj;fg ytf\ ;nzc]\ Ld,stdf\ vfj[, dsfg bf,l 50[,

vg[ jfnl t[vmgf 5Lt ;fy[ gjfu- d]sfd[ zc[tf cmi vg[ xf]5z ufd[ vfjtf g

cmi 5LzL:ytlgm u[z,fe ,. vf sfdgf 5|Ltjfnlv[ wfswdsl vf5l naf6

5]j"s sfinf Lj~Ww jfnlgl P5zmst Ld,st !__ rmp jfz 5{slgl hdlgdf\yl

o/lifdf\ nx o]8 h[8,]\ u[zsfin[;z u'c5|j[x szlg[ hdlgdf\ af\wsfd szl nlw[,

k[  vg[  jfnlv[  zms8ms  sztf\  t[vmv[  yfi t[  szl  ,[jfgl  wdsl  vf5[,p  h[yl

jfnlv[  tfpzzQ!!Qz_z#  gf  zmh  t,f8l  sd  d\t|l  t[dh  ;z5\rZlg[  ,[blt
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vzhl sz[,p h[ vzhl vGji[ tfpz&Q!zQz_z# gf zmh jfnlgm hjfa ,[jfdf\

vfj[,p  vf  vzhl  jfnlv[  tf,]sf  Ljsf;  vLwsfzl  t[dh  dfd,tnfzZl

j\y,lg[ 56 vf5[, t[d ktf\ 5|Ltjfnlv[ af\wsfd szl ,lw[, cmi h[ af\wsfd

n]z szfjjf cf,gm nfjm  nfb, sz[, k[  t[dh nfjfgm vfbzl Lg6”i g yfi

Tif\  ;]wl  ;nzc]\  Ld,stdf\  sz[,  naf6df\  sz[,  af\wsfd  v8sfjl  n[jf  vg[

5|Ltjfnl s[ t[dgf df6;m 5|j[x sz[ s[ szfj[ gcl t[dh jfnlg[ v0r6 v8sfit

vjzmw PT5Gg sz[ gcl t[jm jruf/fgm dgf. c]sd df\u[, k[p 

zp jfnlgf nfjf tyf dgf. c]sd vzhlgl ahj6l 5|Ltjfnlg[ ytf\ jsl,Zl

dfozt[ cfhz y. vf\sV!z yl jfnlgm nfjm tyf dgf. vzhlgm hjfa zh]

szl  v[  dt,agl tszfz P5L:yt sz[, k[  s[4 jfnlgf\  L5tfZl ef0]t cmjfgl

Ljut t[dh *_ jqf"yl sahm emuj8m wzfjtf cmjfgl cslstgm .Gsfz sz[,

k[p 5|Ltjfnl jfnu|:t hUifgf sahf emuj8fdf\ k[ vg[ tfp!!Q!_Qz_zz gf

zmh d]/ df,ls Jif; vLg, Lxjx\szg[ 5]z[5]~ vj[h r]sjl ;dh]tl szfzyl

5fzfV5 df\ h6fJif d]ha d]/ df,ls 5f;[yl t|6 n]sfgm L;jfi n]sfggl 5fk/

b]<,l  hdlg  vfj[,  k[  t[  hdlggl  df,lsl  ;dh]tl  szfzgf  51fsfz  g\pV5

5f;[yl  ~fpz54___QVdf\  ef0]t  tzls[  zfblg[  sahm  d[/j[,  k[  vg[

5|Ltjfnl ;nzc]\ ;dh]tl szfzgf 51fsfz g\pV5 tzls[ k[ vg[ t[vmv[ t|6[i n]sfg

tyf b]<,l hdlggm P5imu sztf df\utf cmjfyl ~fp$4*54___QV 5]6" vj[h

vf5[, k[ vg[ jfnlgl hdlgdf\ sm. naf6 sz[, gylp h[yl cf,gl dgf. vzhl

zn szjf vzh sz[, k[p 

vf  sfd[  jfnl  tzo[  vf\sV!5  yl  sfPG8z  v[ol0[jl8  zh]  yi[,

k[ vg[ 5mtfgl nfjfgl cslstmg[ j/ul zc[, k[p 
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  #p jfnlvm  tzo[  Ljp  jp  Zl  0lp  h[p  b]df6gl  n,l,m  ;f\e/l  vg[

5|Ltjfnl tzo[ Ljp jp Zl s[p v[dp jf6jlgl n,l,m ;f\e/lp jfnl tzo[ vf\sV!&

yl zh] yi[, n,l, j\rf6[ ,lwlp 

$           vf vzhlgf dfzf Lg6"i vg[ Lgsf, vy[" glr[ d]hagf d]n'fvf[ P5L:yt yfi k[p

!p x]\ jfnlvf[ 5]zjfz sz[ k[ s[ t[vf[g[   5|ydnx"gli s[; k[ M

zp x]\ jfnlvf[ 5]zjfz sz[ k[ s[ ;uj0Vvuj0gl ;dt],f t[vf[gl  tzo[6df\ 

k[ M

#p x]\  jfnlvf[  5]zjfz  sz[  k[  s[  hf[  t[vf[gf[  df\Uif  d]hagf[  sfdr,fP

dgf.c]sd vf5jfdf\  gvfj[  tf[  t[vf[g[  gf6fdf\  ez5f. g xs[  t[j]\  

g]s;fg yjf ;\ej k[ M

$p x\] c]sd M

5p P5zf[st d]n=nf vf[gf dfzf Lg6"i glr[ d]ha k[p

!p     gsfzdf\

zp      gsfzdf\

#p     gsfzdf\

$p     vfbzl c]sd d]ha

&p P5zf[st Lg6"i[fgf sfz6f[ dfzf vel5|fi 5|df6[ glr[ d]ha k[p

QQ sfz6[fQQ

*p d]n'f g\az ! yl # gl rrf"

vf sfd[ tdfd d]n'fvf[ cslstyl 5z:5z v[s alhf ;fy[ ;\s/fi[,f cf[i4

vf tdfd d]n'fvf[gl rr"f vcl\ ;\i]stzlt[ szjfdf\ vfj[,l k[p 

vf sfd[ 51fsfzf[ tzo[ zh] yi[,f n:tfj[hl 5]zfjf Wifg[ ,[tf\ 5c[,f\ vcl\
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v[ gf[wj]\  h~zl k[p s[  dgf. c]sdgl nfn v[ ;dGifil nfn k[pvg[ ;dGifil

vnf,t nfjf tfzlbgl L:yLtg[  ,1fdf\  ,. g[  c]sd sz[  k[pdgf. c]sd ~8lg

sf[qf"df\ d\h]z y. xs[ gLc 5z\t] 5|ydnx"gli zlt[ s[; o,lt ytf[ cf[i Tifz[ d\h]z

yjf  5ft|  cf[i  k[p  dft|  %,l0l\U;gf  vfwfz[  dha]]t  s[;  u6l  xsfi  gLcp

5|ydnx"gli s[;4 ;uj0tfgl ;dt],f vg[ eLjqidf\ gf6fdf\ gf vf\sl xsfi

t[j] g]s;fg 5|ydnx"gli zlt[ 5]zjfz yj] h~zl k[p dgf. c]sd v[ Ljj[sa]Wwlgl

nfn k[4 sf[. JiLst cssgl ~v[ dgf. c]sd df\ul xs[ gLcp dgf. c]sd d\h]z

sztl  jbt[  s[  gfd\h]z  sztl  jbt[  z[s0"  P5zyl  cslstf[  ,1fdf\  zfbl

5|ydnx"gli zlt[  Lg6"i szjfgf[  zc[  k[p  dgf.c]sdgl nfn v[ ;dGifil nfn

cf[jfyl  h[  JiLst  nfn  df\u[  t[6[  vnf,tg[  :5q856[  atfjj]  hf[.v[  s[  t[gf

tzo[ sf[. of[<8 gyl vg[ jw]df\  jfnlv[ :jt\t|  zlt[  t[vf[gf[  5|yd nx"gli s[;

5]zjfz szjfgf[ zc[ k[p vg[ t[ df8[ t[vf[ ;fdf51fgf s[;gl ga/f. P5z vfwfz

zfbl xs[ gLcp 

jfnlv[ 5mtfgm 5|ydnx"gli s[; 5]zjfz szjf df8[  v[  atfjj]  50[  s[4

nfjfdf\ dcTjgf vg[ u\elz 5|Xgmgl .G;fol sfi"jfcl yjfgl k[ vg[ cssmgm

Lg6"i szjfgm k[4h[df\ t[ ;o/ yfi t[jl 5]z[5]zl xsitf k[ vg[ jfnlv[ 5mtfgf

cssmgf z1f6 df8[ vnf,tgm c:t1f[5 df\u[, k[ h[yl t[ 5mtfgf cssm 5|:yfL5t

szjfdf\ ;o/ yfi t[d k[p jfnlv[ 5mtfgf nfjfgf ;dy"gdf\ dfs" $Q$ yl xf5]z

u|fd 5\rfitg[  sz[,  vzhl vg[  dfs"  $Q5 yl  u|fd 5\rfitdf\  ez[, j[zfgl

5cm\r4 dfs" $Q& yl jfnlgf dft'Zlgf gfd[ rf,tf\ jlh sg[sxgg]=\ al, zh] sz[,

k[p  jfnlvm  tzo[  v[  dt,agl  zh]vft k[  s[4  5|Ltjfnlvm  jfnlgl  df,lslgl

nfjfjf/l  hUifdf\  af\wsfd  sz[  k[p  hifz[  nfjf  vzhldf\  jfnlv[  dt,agl
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cslst h6fj[, k[ s[4 af\wsfd 56 y. ui[, k[p jfnl dfs" $Q( yl t,f8l sd

d\t|lZl  u|fd  5\rfit  xf5]zgfvmv[  5|Ltjfnl  rfj0f  vd't,f, sfghlef.g[

af\wsfd zmsjf  df8[  h6fj[, k[p  hifz[  dfs"  $Q) yl  5|Ltjfnlv[  af\wsfdgl

d\h]zl  d/jf  afat  sz[,  vzhlgf  hjfadf\  h6fj[,  k[  s[4  5|Ltjfnlgl

af\wsfdgl  vzhl  ;\ne"df\  vgvLws't  af\wsfdgl  vzhl  vfj[,  cmi  h[yl

t[ vzhldf\ Lg6"i gcl yfi Tif\ ;]wl af\wsfdgl sfi"jfcl vfu/ r,fjjl gclp

h[  5t|  tfp#_Q!!Qz_z#  gf  zmhgm  k[p  jfnl  tzo[  u|fd  5\rfit[  af\wsfd

afat[ x]\ Lg6"i ,lw[, k[ t[gm sm. n:tfj[hl 5]zfjm cf,gl vf\sV5 gl vzhlgf

Lg6"i ytf\ ;]wl zh] sz[, gyl t[dh jfnl h6fj[ k[ t[d 5|Ltjfnl tzo[ t[vmgl

sahf  emuj8fgl  hdlgdf\  af\wsfd  sztf  cmjf  afat[  5]zfjm  ,lwf  L;jfi

jruf/fgl  cf,gl  vzhldf\  df\u[,  vfn[xfTds  c]sd  y.  xs[  t[d  g  cmi

jfnlv[  zh]  sz[,  Gifils  Lg6"i 1962 Supp 1  SCR 450 Manoharlal

Chopada V/s. Rai Bahadur Rav Raja Sheth Hiralal gf\ s[;gf ;\hmum

Wifg[ ,[tf ;nzc]\ Gifils Lg6"idf\ 5|:yfL5t sz[, L;Wwf\tgm ,fe d/l xs[ t[d

gylp vfd4 jfnlgf\ sahf emuj8fgl Ld,stdf\ 5|Ltjfnl af\wsfd sztf cmjfg]\

5|yd nx"gli zlt[ n:tfj[hl 5]zfjfyl 5]zjfz szl xs[, g cmi t[dh d[ P5z

rrf"  sif"  d]ha 5|Ltjfnl  jfnlgf sahfjf/l  hdlgdf\  af\wsfd sztf cmjfg]\

nfjfdf\  5]zfjm  ,lwf  ;ljfi 5]zjfz y. xs[  gclp  vfd4 jfnl  5mtfgl 5|yd

nx"gli s[; 5]zjfz szl xs[, gylp  

vfd4 jfnl nfjfjf/l tszfz afat[ 5mtfgm 5|fidfo[;l s[; 5]zjfz szl

xs[, g cmi Tifz[  jruf/fgf dgf. c]sdyl 51fsfzmg[  ytl vg]s]/ 5|Lts]/

v;zmg] t],gfTds d]<ifs\g szj] hz]zl ag[ k[p h[g[  a[,[G; vmo sGjlgliG;



                                                             6                                                                   RCS 1/2024

sc[jfdf\  vfj[  k[p  jfnl  5mtfgl  tzo[6df\  vuj0tf  ;uj0tfgl  ;dt],f  s[4

gf\6fdf\ g vf5l xsfi t[j] g]sxfg 56 5]zjfz szl xs[, g cmi d]n|f g\p! yl #

gm hjfa gsfzdf\ 9zfjl4 d]n|f g\pV$ 5zTj[ glr[ d]hagm c]sd szjfdf\ vfj[ k[p

QQ c] s d QQ

jfnlgl vf\sV5 dgf. vzhl gfd\h]]z szjfgm c]sd szjfdf\ vfj[ k[p 

br" nfjfgf 5Lz6fdg[ vg];zx[p

         c]sd vfh tfzlb _( dl dfc[ hfGi]vfzl ;g[Vz_z5 gf zmh b]<,l

vnf,tdf\ jfnl ;\e/fjl hfc[z sim"p

tfp_(Q_!Qz_z5           S vf.pv[px[b F
d]p j\y,l                   L5|G;l5f, ;lgliz ;ljl, hh4

        j\y,lp


