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(4). The Ld. Advocate for the Defendant has relied on the decision
delivered the Hon'ble Supreme Court of India (Coram : Hon'ble Justice P.
Sathasivam and J. Chelameswar, JJ) in the case of 'J. SAMUEL Vs. GATTU
MAHESH wherein held that no amendment shall be allowed after trial has

commenced except when the Court comes to the conclusion that inspite of due
diligence, party could not have raised the matter before the commencement of
trial. The Ld. Advocate for the Defendant has relied on the decision delivered
the Hon'ble Supreme Court of India (Coram : Hon'ble Justice Dr. Arijit
Pasayat and Hon'ble Justice P. Sathasivam, JJ) in the case of ‘RAJKUMAR

GURAWARA (DEAD) THRO. L.Rs. Vs. M/s. S. K. SARWAGI & CO.

PVT. LTD. wherein held that amendment seeking determination of real

question of controversy between the parties shall be permitted to be made and
pre-trial amendment are to be allowed liberally then those which are sought to
be made after the commencement of trial because after conclusion of evidence,
the question of prejudice to the opposite parties may arise and in such events it
is incumbent on the part of the Court to satisfy the condition prescribed in the
proviso. The Ld. Advocate for the Defendant has relied on the decision
delivered the Hon'ble Supreme Court of India (Coram : Hon'ble Justice
Dalveer Bhandari and Harjit Singh, JJ) in the case of ‘REVAJEETU

BUILDERS & DEVELOPERS Vs. NARAYANASWAMY & SONS

wherein held that amendment seeking permission to amend the plaint to
introduce a new case which was not his case in the original plaint and which
changes the entire character of the plaint cannot be permitted but while
deciding application for amendment, the Court must not refuse bonafide,

legitimate, honest and necessary amendment and should never permit

! J. SAMUEL Vs. GATTU MAHESH : 2012(1) Civ.C.R. 629 (5.C.)
2 RAJKUMAR GURAWARA (DEAD) THRO. L.Rs. Vs. M/s. S. K. SARWAGI & CO. PVT. LTD. : 2008(4) Supreme 435
3 REVAJEETU BUILDERS & DEVELOPERS Vs. NARAYANASWAMY & SONS : 2009(7) Supreme 333
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malafide, worthless and / or dishonest amendment. The Ld. Advocate for the
Defendant has relied on the decision delivered the Hon'ble Supreme Court of
India (Coram : Hon'ble Justice A. K. Mathur and Hon'ble Justice Altamas
Kabir, JJ) in the case of “BHARAT KARSONDAS THAKKAR Vs. M/s.

KIRAN CONSTRUCTION & CO. wherein held that amendment of plaint

resulting in complete change in the nature of suit from being suit for specific

performance to one of declaration of title and possession is not permissible in
Law. The L.d. Advocate for the Defendant has relied on the decision delivered
the Hon'ble High Court of Gujarat (Coram : Hon'ble Justice S. J.
Mukhopadhaya and Hon'ble Justice J. B. Pardiwala, JJ) in the case of
"LILIBEN Wd/o. GABU NARSINH THRO' P/A Vs. RAMILA W/oe.
MOHAN GOVIND PATEL but the said authority will not be helpful to the

Defendant as in that case the suit was merely for declaration and permanent

injunction but by the amendment the plaintiff was seeking to challenge the
legality and validity of the sale deed which is not so in the present case.

(5). The Ld. Advocate for the Plaintiff has relied on the decision
delivered the Hon'ble Supreme Court of India (Coram : Hon'ble Justice S.B.
Sinha and Hon'ble Justice D. K. Jain,JJ) in the case “NORTH EASTERN

RAILWAY ADMINISTRATION, GORAKHPUR Vs. BHAGWAN DAS
(D) BY L..Rs. wherein held that the amendment could be permitted even at the

appellate stage provided that the amendment does not work injustice to other
party and is necessary for determination of question in controversy. The Ld.
Advocate for the Plaintiff has relied on the decision delivered the Hon'ble High
Court of Orissa (Coram : Hon'ble Justice G.K. Misra, CJ) in the case of
'‘DIBAKAR MOHANTY Vs. THE COLLECTOR, CUTTACK wherein
held that when there is no change in facts already pleaded, amendment though

asked 10 years after was required to be allowed. The Ld. Advocate for the
Plaintiff has relied on the decision delivered the Hon'ble Supreme Court of
India (Coram : Hon'ble Justice S. B. Sinha and P. K. Balasubramanyan, JJ) in
the case of 'RAMCHANDRA SAKHARAM MAHAJAN Vs. DAMODAR

TRIMBAK TANKSALE (D) wherein held that when the amendment of the

plaint sought belatedly by plaintiff to make his claim more precise to enable

BHARAT KARSONDAS THAKKAR Vs. M/s. KIRAN CONSTRUCTION & CO. : 2008(3) G.L.H. 19

LILIBEN Wd/o. GABU NARSINH THRO' P/A Vs. RAMILA W/o. MOHAN GOVIND PATEL : 2012(2) G.L.H. 308
NORTH EASTERN RAILWAY ADMINISTRATION Vs. BHAGWAN DAS (D) BY L.Rs. : A.I.R. 2008 SC 2139
DIBAKAR MOHANTY Vs. THE COLLECTOR, CUTTACK : A.L.R. 1974 Orissa

RAMCHANDRA SAKHARAM MAHAJAN Vs. DAMODAR TRIMBAK TANKSALE (D) : A.LR. 2007 SC 2577

(RCS No0.99/12 - Exh.-40 :Order )

® N9 o o A



(Page 4 of 6)
the Court to adjudicate upon it more satisfactorily then refusal to allow the
amendment is not proper. The Ld. Advocate for the Plaintiff has relied on the
decision delivered the Hon'ble Supreme Court of India (Coram : Hon'ble
Justice K. T. Thomas and Hon'ble Justice R. P. Sethi, JJ) in the case of "RAGU
THILAK D. JOHN Vs. S. RAYAPPAN wherein held that even if the plea
that relief sought through amendment is barred by limitation, the said issue
about the limitation could be raised after allowing amendment. The Ld.
Advocate for the Plaintiff has relied on the decision delivered the Hon'ble
Supreme Court of India (Coram : Hon'ble Justice D. A. Desai and Hon'ble
Justice R. B. Misra, JJ) in the case of "HARCHARAN Vs. STATE OF

HARYANA wherein held that the rejection of application for amendment in
memo of appeal merely on the ground of delay is illegal. The Ld. Advocate for
the Plaintiff has relied on the decision delivered the Hon'ble High Court of
Gujarat (Coram : Hon'ble Justice A. M. Ahmadi, J) in the case of
"MOHATTA BROS. Vs. CHATURBHAIDAS CHIMANLAL wherein

held that Court should not be over strict and highly technical so as to sacrifice

the cause of substantial justice. The L.d. Advocate for the Plaintiff has relied on
the decision delivered the Hon'ble High Court of Calcutta (Coram : Hon'ble
Justice A. P. Bhattacharya and Hon'ble Justice Bimal Chandra Basak, JJ) in the
case of "AYESHA KHATOON Vs. DURGA SAHAYA wherein held that

the Court can take notice of subsequent event while deciding the application

for amendment of plaint and if by so it can shorten the litigation and meet the
end of justice. The power is required to be exercised. The Ld. Advocate for the
Plaintiff has relied on the decision delivered the Hon'ble High Court of Gujarat
(Coram : Hon'ble Justice C. K. Thakkar, J) in the case of "MAGAN
CHATUR THAKAR Vs. RATHOD AMBALAL KALA wherein held that
amendment should be allowed in the larger interest of all the parties and

avoiding multiplicity of proceedings. The Ld. Advocate for the Plaintiff has

relied on the decision delivered the Hon'ble High Court of Gujarat (Coram :

Hon'ble Justice M. R. Shah, J) in the case of “KESHOD MUNICIPALITY
Vs. PATEL, CHHAGAN MANAJI DHADUK, wherein held that power to
allow amendment is wide and can be exercised at any stage of proceeding in
the interest of justice. The L.d. Advocate for the Plaintiff has relied on the

o RAGU THILAK D. JOHN Vs. S. RAYAPPAN : A.LR. 2001 SC 699

10 HARCHARAN Vs. STATE OF HARYANA : A.LR. 1983 SC 43

" MOHATTA BROS. Vs. CHATURBHAIDAS CHIMANLAL : 1982 (1) G.L.R. 585

2 AYESHA KHATOON Vs. DURGA SAHAYA : A.L.R. 1977 Calcutta 108

B MAGAN CHATUR THAKAR Vs. RATHOD AMBALAL KAIA : 1995(1) G.L.H.(UJ) 20

" KESHOD MUNICIPALITY Vs. PATEL CHHAGAN MANAJI DHADUK : S.C.A. No. 23267/06, Dt. 10/12/08
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decision delivered the Hon'ble High Court of Gujarat (Coram : Hon'ble Justice
S. D. Shah, J) in the case of "GENERAL CO-OPERATIVE BANK LTD.
Vs. SRM INDUSTRIES wherein held that general rule is that all the

amendments are to be allowed which do not purport to set up a new case and

which would not work injustice to the other side and while deciding the
amendment application the Court cannot go into merits of the issue raised in
the amendment. The Ld. Advocate for the Plaintiff has relied on the decision
delivered the Hon'ble High Court of Gujarat (Coram : Hon'ble Justice J. N.
Bhatt, J) in the case of 'SUBHASH CHANDRAKANT MASHRUWALA
Vs. SURESH CHANDRAKANT MASHRUWALA wherein held that the

Court has no power to consider the merits of the proposed amendment and it

cannot be refused merely on the ground of delay.

(s). It is held in the decision delivered in the case of "RAJESH
KUMAR AGGARWAL Vs. K. K. MODI that object of the rule is that the

Court should try the merits of the case and should allow the amendment that

may be necessary for determining the real question in controversy between the
parties and amendment which are necessary for the purpose of determining the
real question in dispute between the parties. It is further held that while
considering whether the application for amendment should or should not be
allowed, the Court should not go into the correctness or falsity of the case in
the amendment. It is held in the decision delivered by the Hon'ble High Court
of Gujarat in case of "PATEL GOVIND GELA Vs. PATEL MADHA
PRABHUDAS that the Court cannot direct the Plaintiff to institute another

suit and amendment is required to be allowed to avoid the multiplicity.
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5 GENERAL CO-OPERATIVE BANKLTD. Vs. SRM INDUSTRIES : 1992(2) G.L.H. 459

16 SUBHASH CHANDRAKANT MASHRUWALA Vs. SURESH CHANDRAKANT MASHRUWALA : 1994(2) G.L.H. 177
7 RAJESH KUMAR AGGARWAL Vs. K. K. MODI : A.LR. 2006 SC 1647

18 PATEL GOVIND GELA Vs. PATEL MADHA PRABHUDAS : 1996(2) G.L.H. 636
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