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104.

105.

106.

Burden of proof.—Whoever desires any Court to
give judgment as to any legal right or liability
dependent on the existence of facts which he asserts
must prove that those facts exist, and when a person
is bound to prove the existence of any fact, it is said

that the burden of proof lies on that person.

On whom burden of proof lies.—The burden of
proof in a suit or proceeding lies on that person who
would fail if no evidence at all were given on either

side.

Burden of proof as to particular fact.—The
burden of proof as to any particular fact lies on that
person who wishes the Court to believe in its
existence, unless it is provided by any law that the

proof of that fact shall lie on any particular person.
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[a] The general principles of law that can be gainfully
culled out from the judicial pronouncements noted above is that
the burden of proof cast under Sections 101 and 102 of the Indian
Evidence Act, 1872 is the persuasive burden or the onus
probandi. The persuasive burden to prove and establish the case
always lies upon the plaintiff and the said burden never shifts
upon the defendant. What may, however, shift is the onus to lead
evidence in the sense that once the plaintiff side succeeds in
prima facie establishing his pleaded case by leading evidence, the
onus will then shift upon the defendant side to lead evidence so
as to disprove the case. The parties may also have to discharge
the burden of establishing the admissibility of the evidence by
leading evidence in respect thereof. The initial burden to
establish the basic allegations made in the plaint constituting the
foundational facts, regardless of whether such assertion is
couched in the affirmative or in the negative, would undoubtedly
lie upon the plaintiff and the failure to discharge the said burden
must lead to the dismissal of the suit."

[b] The burden of proof on the pleadings should not be
confused with the burden of adducing evidence.

[c] Pleading is not evidence, far less proof..

[d] The rule that the burden of proving the fact rests on

the party who substantially asserts the affirmative issues and not
the party who denies it, is not one of the universal applications
and there may be exception thereto.
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