JUDGMENT

Criminal Case No. 2869/2022

S :-

BALeAl He. (85 Al wysleud Hyga-l 518 Ana,

Y, -ldle.

YSLELl IRl :- Re/og/R03¢.
SlogElR] S 612 - ¢EE/R0R

dmel-l (AaLd

drsledl s

uH HIURdl 23a1d 4eR
Widld 22U

slRule uat

sRu1e uet ds
R vt

RN dR§

o el aniL-a sl 564M-3¢
Yool

w2l sRule .

U, SOIlLOLLE AL SERL,
G.ad.2lL. ¢, HHl-AuIR,

QAR @ Yle, SUR uLH-2,
oS .30, AER 1L,

[A.aslasll 214, 2. Qv

22U ALY AluLRll,

Gl 29, HHl-s3,

EAR) : rldle, 30U, AR A2,
sty win, vz,

(cL.aslasll 1. 24, usell.

-1 Ayl - o 2i-

ALl iRl

Addl. C.J.M. Court, Junagadh. Page No.1




JUDGMENT

Criminal Case No. 2869/2022

nUH HUSAL 2SaE-Al diRlw iRl sRuLe ©
2gelledl dilu -
sl el sl il 1¢/0g/0R
yrdl 13 &AL dilu -
Yslel Heted)] vl diluy e/og/R0E
Yslell diklw /0g/03€
Ao g5HHAL Rl (AL us dl) -
-2 LR (Qoatd oi-

su| RN Huss| Al | deMd | el [Mel | srami | y-uagll

A A | Hsd €fd | 2wdd | e

dRlud | diRlud AW | VesdHl
AHUIL
U U - - ) 2isl-l - -
SAAGLE AdllellAoid | dled 2l
Al grgie2 | sl sl
252l
SEU-13¢
Yog6L
S AMAL- S -
; ULSEA 2R
. s(Ule Y&l dS ULSEL :
s | AUS AW NEICTENRYETES
) Y 224, sollolalE BULSERU s(uLel
; £ld) uRldld dlRe :

. slRUle ual d§ % UM £dldo :

Addl. C.J.M. Court, Junagadh.

Page No.2




JUDGMENT Criminal Case No. 2869/2022

$H | s (GoLd

1 R |dL¢/ou/01 -l Auydl sAR.

2 3 |sRue dwl YAud ols s Sl YR el
dl.R€/29/2031 -l 31.3,99,000/- L BAUA AS.

3 W dlLAR/09/202R Al A%l AS A2 HHL.

¥ | sRuL asld HRSA dl.ao/o/03R Al A% AURMIA
A AURUAL =M.

Y g %)L SLAl Wired (d-si e,

€ 9 | l2A HUWl 211 Vi3Il YReA GASALAPH2 Y.,

ol AL U d§ ALLEL :

sH | WS A Y2l USR

; £2dld%) YRldld dlke ;

L, ALY YL dR§ % AAH £ LA :

$H | S (GoLd

-

s(ale vl 5 ;-

(1) AL s gRUEL gL % wdd slRaule AR YRidllL 2id
sRAuE Dlellolod Ygie dsedl seH-A3C WOl Ol AGloL
dsAlRal s2udl s duiAl ALel Sedl U A As) €lel sH sRuUElA
dNdR d2l5 YSAAL dl.31/2R/0U AL A% §5H SHIAAML 2UdA. AR

g5l AR U RN %AlLerAl AHER A2l sIEHL slweiRl 20dla

Addl. C.J.M. Court, Junagadh. Page No.3



JUDGMENT Criminal Case No. 2869/2022
08202 €A SAML AAE i AR dIleAl S AMER 20l

eldd gRL ARMAL 20dld HR SAML vUdd i 23l 2AelcdHl
cll.33/23/20U Al A% AL Nl $5H € 53 AR $SUAL WRA-1E.¢ U
UAL sUL Yool 53 QS AL 24 AdARe AclddlAl g5H §HLAAML
A i dgHl SAAL (St AL H&AML YRL saU-Al cdl.3u/03/20€ UL
A% ¢S5 SULAA V. % A AR 5 53 SIEE QA 2Udd B,

(?) sRUElAL 5u-l 25Ul wslsd 2dl ® 5, 2L sl sRuLel
%U2LG HSIH 2 © i dUIR el 5D, AL SHAAL AR 24 5RALEL Y-
(Lol & 9. UM il e w2 3L a3Rluld i sRuel ud
31.3,99,000/- Al WP s, %l sRAEIL AURMIAL did Gu (AL
vl il Wslmiel (ALl Aoit-AL €9 UiRL HIA W2 31.3,99,000/- 1Y
Gl PR U AN, B VBl 31200/~ AL R TR GUR 123 3013
AL YA B, Uil WL olle SRUEAL SIUERARAL A 4Y 25 ddl ARl
3R Geriall 2Rl WL scll, ARMRA dHl ols Y[Aud ols 2dlg
eIl VYR Yrdlerll 25162 .930:02090000233R L AS .0UeC9,
31.3,99,000/- «l dl.2€/22/2031 l ANE i dAA i [QRUA AHNA $
AL AS e dlRlul widiHE L sl dRll 254 add Holl 2L, %l
AURNMAL dA 24, (AR BUR GRIAL AL A Asl sRUEA €lsR
Sl VRN 2, As sRAERL ddlAl ols sles Sl ols dll2s,
ALGHL 25182 .€3BUCEEERT Hi dl.AR/0/02R L A% FHL SAUL,
AS dl.aR/09/02R L A% “VsIG2 6Als” L A1l Vi UYs e 2dd B,
As 3led YUdl sRAERAL dasld HIRSA dl.20/03/203 -l A% %).21.5.l
AURMIAL %Yt A Al 2id, % Al 2RI dl.a3/03/02R L

A% 619 WA B, AU 612 %Al Ol SIS WU AMNA L Sl AU

Addl. C.J.M. Court, Junagadh. Page No.4



JUDGMENT Criminal Case No. 2869/2022
AURAAL ol YL AN A S el sladl sRate Ax HAlEMl st

s ©. RN A AS %rldle S Aed 2 Qi1 -l sRute
Aellddl AMER Helddd esHd . sRUERL 2R AW 21 202UG UL
AR slRule ed s ®. el sladl sRaue dldl AHRML AW €L
LllellAcd grgi2 2serdl seu-a3¢, R -l R §RUlE emd s3
ALAHL Al AL 2L 6L AR €5 SAL dHY BURNMIAL 2fdd seueil
sRAElA 2 AUL5U 52U dndR diULddl 21R% S B,

ALAMUNAL € 193] 244 AL ;-

(3) UM AMRL A0Sl DU AL AEIA AU SI%R AUdl
il glogelRl sRRUA 2E[AUHAL setH-209 Yogod gRaLE 21 ddl 2wl
WAL s Y2l wisul ole RN (A3 glogeil sl qEAumAL
SAM-UL Yool is-¢ 8l dl.ac/og/RoR AL A% wl 8 SAML A,
RN AL G5 5L Sl —AURLS SRl 2P0 ALl 2idd,
9.

s(Rate ugl Hiluls del edld) YRldl -

(%) sRAElA ddl-l sRAEAL AHEANL Bl 57 (1) Haorll
WS YRLARAL dAL €A YR 2% AW © il 5 M-S UUL GllE
(Aol S18 yRuell 29 A A2l 4 sRAULEL dRE 4is-g9 &l YRldl YL Yl

sAlfloL yRluell R s B,

611 el ol % YRLdl -

(W) oA el Uil orULdAL AMEAHE SLE HIbS YRl dal

£cllA%) YRLAIAL 2% A A8l

Addl. C.J.M. Court, Junagadh. Page No.5



JUDGMENT Criminal Case No. 2869/2022
(¢) siosell sl 2la[au-dl sdu-323 Hogol 24RAYA

(aeiy (Aded ;-

2L s YRl id 2R sloeRl srRUQ 2uE A0
SAH-131 g (Ao [Aded Albdmi ladl HRM sRuE uaiHL
AL 851k 53 orRugMl el dwRidll 2 2d ARiE GUR yRudl

b S I W

AN G5R S © 2 (Al wUdd © 5, sSdldl Al ddl
SURU S L @l dullAl As-l g3uAbdL 53U sladl Wil sRule sd @l
dollai (el L8] sl ¢5H SUlddL 3L 2R% ©,

edldl :-

(9) AR s sRule ual dl-l (Qaslasll i, 21, 90w 244
IR dR§ (CLaslasgil 1. . usAR-L Wbis ecdldl Aieiol.

(¢) uatsRlL (A aslasilaidl edldl 244 25$ Gur-l yRudl s
Adl AL SA-AL 2AURS (Rl 2 HIRL et 12 el Hel GRiRad di
2}

- HElRAL oi-

1. gl sRautel eisRled War 52 9 5, 2R YRu- ols
s O, AWYR Al As  oueed -l
dl.2€/29/2022 -l 31.3,99,000/- Al diAl US| 53| 2N,
g AS “5IG2 6ls” Al ARl U U S, %l
sRuEll AURMIA AlleA 2A, % Ao Mol wdl Ol
As Hagoldl sH Al usdld 2Rl )l Adllellioe

gl dserl SAH-13¢ YOl ABUPL Ll 53U © ?

sH ?

A
ce.
6(c

Addl. C.J.M. Court, Junagadh. Page No.6



JUDGMENT
()

®.

Criminal Case No. 2869/2022
GURAS HelAL HIRL (AR drL SRR A&t 2L Hayol

Hel (1) 1 -ASLRMUL
HeL-L(R) 1 2UuRL ¢5H Yool

1 SLR WL -

el -1 () dal (R) :-

(20)

d21Buid, H(EUH ictdldrAL Al W12 %33 cedll 2 SIUELAL

yaeld [Riesidl el ddl 24 s 2R [Qzeadl 8 liellalod g=gue

sl SeH-13¢ Ul (el s s sl vUad Sl AR sRUE

Ugl g k% SRAML 2Udd yRiaell 12l Ul Haodl dedl YaR Sdl

%33 9.

-

(2)

(ell)

(i)

(V)

(¢)

el =Ad As RN Rl Aol 2ddl S8 6ls
Bildll AS Sldl W,
Al SIY A5 sAeAR Ad dyel 2ASIU ddl edl Al

R P

BAHERIAL AURL 5 vield: YsARL W2 2 Sldl A

Y =\

el As 2L UleAL A2dlL L) YRlUs oluiell o8 ued sl

o

R PP

ol AMAAUGUHL GlsHi 2% YA ldl A

2l AS AYRCAL CSIAAL SIREL 5 6ls A& SAML 2idd,
QUARAUL Sl 4 U L Sldldl SREL AR ASARIA Ud,
YAt Qldl LA,

Al AS AR YSAA U UUAL 6ls LaRl AL SAML
il 30 (gaRu-ll e A2 LRl AS dviRA L 531

s+l 5U-AL L 5L B

Addl. C.J.M. Court, Junagadh. Page No.7



JUDGMENT Criminal Case No. 2869/2022
(Ag) 2Ucl WSUAL ubdRll sl ARA AS Aui-lizA HEAIAL WU

(Eartul As cuiR Asl su-Al UsaARl 4 52 dl d ais
HRAHL As-l U 2l SlesR - 53 SRL sl drl sRale sRa,
¢ld) e,

() BURLSd URHE RUL Yool BRG] Ue 2dd © o
ollotd YRAR SRal-l FloleRl sRAlE vl GUR B, AR dHM ¢slsd
YRAR 5L M2 1SS 25 Ys §IUERL SEL WAl Ydd Riesid
Wosol sRAULEHL ARUAA slsdl SIEURL UsIRAL eistell UR YRR sl %33l
ol 8. AMER AR veldd dul ASIEL 00¢() (il dl-w-a
€€3, 5. uslelt (Azes Wl 5. YRegell Ystedl WA s Riesidl
Yool MRdld YRldl ARAUAL s6e-3 Ui saAmi 2udd Aedl 201
BPLALE Hosod Hl Adllelliord ggie dserdl se-13¢ -l wdlale Hopordl
eslsdl sRuElL 2isR(&d AllGld sl gl ARy wslsdid Alleldld
€201 SIERL SUEll uRAMIA 2, Ritidl Hagel 2isiell uR €ld g
dl llellAcid ggie visedl sar-a3¢ el sapil wdd LUl
e YRar 4l Dlellalod grgie lsedl samase ol s
Alde, LAY Hol Al el (A3l eslsd Aed -+ wa b el
SRAEAL AL Al SAML ALl A FRUAE B, U A ©di ¢l
LllellAod ggue visedl sdu-a3e el [Azeaddl yudl % s
AR dal Hl llellalod g2 visedl seu-aac AL duls i
(2R Bsmuei) ol (Azeaddl eslsd AUold sall aieeil »uRidl

-

GUR AlAAHL 2Udd B, A 5 dARRISAA U URd A AS SIUEARA]

"N =\ =

BAUSHERL 5 edl U2l L edl d YRaR sl ot As il ANAR

-

(RN BUR W B, oell »URNL (Azesll YRuel ol AL 2% L 52 ved §

Addl. C.J.M. Court, Junagadh. Page No.8



JUDGMENT Criminal Case No. 2869/2022
Lisleds YAdl % L 52l Yl RN (A3t qHIL eldd s

B d Yoot SRIESIAL BRLASL LU dE AL S USE YRudl i
SRAML A edld ARALA AHA S dARL Adl, L HELEd-AL HdAd
Yool dal dal dl Plellulod g=gie visedl seu-13¢ Wi wRuddmi
e, LA HFOL €Slsdl 2led 5 AS d-ll staeu-l A+ Halew
oisHl AsaARll 28 2% Ydl YA, AS SIALAL ARLL YAl FAlHER] U2
A B el AS BURAL GLSINAL SREL URA §E © dl AS Ud Ul lle
ARA Al 2Udd B 2 d Al RN Holl 2RE B d ollsid-ll
YAl HeLAdHL 6S BUR %Y SRal-l wloleRl sRUELAL © i glRutel
wul Yl GUR Hworll eslsdl WRaAR 4 53 Al Yl v eldd Hl
LllellAod gegile dsedl sam-ase &l sAML dd By Yol
sRAEAL dRERML 2i2d 5, AsL UIRBL SAURAL dRFRML viHIA 53 L
A5 i ol sRULEL g, G209l €l 5, el sRUELAL dR5RMI seM-3¢
Yool 2 53 dl sRulEl2l Hl ilellalold ggie isedl sau-13¢
UL sAML e LY HoL eslsdl YraR sl gl aumi AeR
AERUUAl seH-3¢c 2 Al BUSd wslsdl Fedl 5 As
AsAsYel, RALEL % idl ASALUY 5 €lesR B 5y sl & ) ¢slsd
slRatel ALerd 52 dl 2erdd 2R [A3e8 S2als AL SAALRE D, %
UL SIUEL ERL SAML AUAG DAHIAL © 2L o YOLAL LA 57
U2 512 SIUEL LRl oAl B, URd d AHIAL LSS Al €1, d
HIALAL VIS sRallAl 6Ll AURML UR e B, % LAl WS A
ugl UidiAl AeifAd 2 Wil 2lsi dal o 2% 53 sl ©. 2udl
oAl %Y SRl HIZ oA U8l Ad LY YRidl :%Y s:dl-l 5 Alell dRls

ol ULl BieASdL & el ol ugl udl ol §RLE el

Addl. C.J.M. Court, Junagadh. Page No.9



JUDGMENT Criminal Case No. 2869/2022
yRAdL U=l eisl G A ddl eslsd 5 Al 85 WR adl 53U 25 O,

AcAd ol %Y SaAlAL 242 WL YA 5L ddl Udl A8dl, U3 vl
A Ad ot il Ad 2% Ul BYH 5 Bl AR AL AHFRLU 5
Aol A5 d eiALdl ACUA i AL Ad Hirddl AA Wil A5 dHy
iUl Ugl % YA SR QA el AMAHL LSt ARw vlel Yrudl 388 WR
e, Ll B, U UM Sl SIE BULIR YRAAL RAUAL HIAL AU
A A o2ue Wil st A€l

Hon'ble Supreme Court in the case of Rangappa v. Sri Mohan
(2010) 11 SCC 441, has reiterated and summarised the
principles relating to presumptions under Sections 118 and 139

of the NI Act and rebuttal thereof in the following:-

"26. In the light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section
139 of the Act does indeed include the existence of a legally
enforceable debt or liability. To that extent, the impugned
observations in Krishna Janardhan Bhat may not be correct.
However, this does not in any way cast doubt on the
correctness of the decision in that case since it is based on the
specific facts and circumstances therein. As noted in the
citations, this is of course in the nature of a rebuttal
presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability
can be contested. However, there can be no doubt that there is

an initial presumption which favors the complainant.

27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative

objective of improving the credibility of negotiable instruments.
Addl. C.J.M. Court, Junagadh. Page No.10
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While Section 138 of the Act specifies a strong criminal remedy
in relation to the dishonor of cheques, the rebuttable
presumption under Section 139 is a device to prevent undue
delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138
can be better described as a regulatory offence since the
bouncing of a cheque is largely in the nature of a civil wrong
whose impact is usually confined to the private parties involved
in commercial transactions. In such a scenario, the test of
proportionality  should gquide the construction and
interpretation of reverse onus clauses and the defendant-
accused cannot be expected to discharge an unduly high
standard of proof.

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled position
that when an accused has to rebut the presumption under
Section 139, the standard of proof for doing so is that of
"preponderance of probabilities”. Therefore, if the accused is
able to raise a probable defence which creates doubts about the
existence of a legally enforceable debt or liability, the
prosecution can fail. As clarified in the citations, the accused
can rely on the materials submitted by the complainant in order
to raise such a defence and it is conceivable that in some cases
the accused may not need to adduce evidence of his/her own."
On the aspects relating to preponderance of probabilities, the
accused has to bring on record such facts and such
circumstances which may lead the Court to conclude either

that the consideration did not exist or that its non- existence
Addl. C.J.M. Court, Junagadh. Page No.11
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was so probable that a prudent man would, under the
circumstances of the case, act upon the plea that the
consideration did not exist. This Court has, time and again,
emphasized that though there may not be sufficient negative
evidence which could be brought on record by the accused to
discharge his burden, yet mere denial would not fulfill the
requirements of rebuttal as envisaged under Section 118 and
139 of the NI Act.

Hon'ble Supreme Court has stated the principles in the case of
Kumar Exports (supra) as follows:

"20. The accused in a trial under Section 138 of the Act has
two options. He can either show that consideration and debt
did not exist or that under the particular circumstances of the
case the non-existence of consideration and debt is so probable
that a prudent man ought to suppose that no consideration and
debt existed. To rebut the statutory presumptions an accused is
not expected to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The accused
may adduce direct evidence to prove that the note in question
was not supported by consideration and that there was no debt
or liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove the
non- existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and existence of
debt, apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record for

getting the burden of proof shifted to the complainant. To
Addl. C.J.M. Court, Junagadh. Page No.12
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disprove the presumptions, the accused should bring on record

such facts and circumstances, upon consideration of which, the
court may either believe that the consideration and debt did not
exist or their non-existence was so probable that a prudent man
would under the circumstances of the case, act upon the plea
that they did not exist. Apart from adducing direct evidence to
prove that the note in question was not supported by
consideration or that he had not incurred any debt or liability,
the accused may also rely upon circumstantial evidence and if
the circumstances so relied upon are compelling, the burden
may likewise shift again on to the complainant. The accused
may also rely upon presumptions of fact, for instance, those
mentioned in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139. The accused
has also an option to prove the non-existence of consideration
and debt or liability either by letting in evidence or in some
clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case
set out in the statutory notice and evidence adduced by the
complainant during the trial. Once such rebuttal evidence is
adduced and accepted by the court, having regard to all the
circumstances of the case and the preponderance of
probabilities, the evidential burden shifts back to the
complainant and, therefore, the presumptions under Sections
118 and 139 of the Act will not again come to the

complainant'’s rescue. "

Hon'ble Supreme Court in the case of Baslingappa vs.

Mudibasappa having -noticed the ratio laid down by the
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Hon'ble Supreme Court in various cases on Sections 118(a)

and 139, have now summarise the principles enumerated in
following manner:-

(i)  Once the execution of cheque is admitted Section 139 of
the Act mandates a presumption that the cheque was for the
discharge of any debt or other liability.

(i) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the
probable defence. The standard of proof for rebutting the
presumption is that of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to
rely on evidence led by him or accused can also rely on the
materials submitted by the complainant in order to raise a
probable defence. Inference of preponderance of probabilities
can be drawn not only from the materials brought on record by
the parties but also by reference to the circumstances upon
which they rely.

(iv) That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an
evidentiary burden and not a persuasive burden.

(v) Itis not necessary for the accused to come in the witness

box to support his defence.
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S

- SAH-€Y EALABLAL HA5R-L AR - Ecllduil HwSR
wefs il St yRiaell Aloid s3A estel.,

- SAH-gR WLA[LS YRudl - WAlls YRudl ved —UUEAAL
(ARletaL W2 2% YA €l d €Ly,

AUELSAL-A 1 SIE EcULAY YEL GEL GLRLHL 2% UL Sl IR
drll €25 Pl o Excldoll Wefls yudl B, slE ecidy
YRR AUML AUdl-l 3UHL LA Sl i €35 AL AV S
AL S USRI 53 Rl ¢lU AR BHEL d 53
02l €l d uatsRL [A3en d AL dvid Walis yudl S.

ABISW-R 1 HgRL,  dlalusl »Edl sleluglHl o
lsAUA (SUL A3 €L Ecllconl SRAML AL SlA IR €35
e2clld% ollowl dMid eRcldiAl MRl WAls Yridl 8,
YRL d dHIM Eclldosl 1S % BAA £d 1] ASEl SlA AR
A ALY 1S d WS Y2l el

- SEH-§3 LLRL YL - SUEL YRrdldl 22l 2L UHIL & 4
dul AL AHdeL WA S -

q, UL wd Ul Blddl BPRLAGBL &s0 N
WHL(BLd sl

2. agellell AN, VRIASAL Alsndl €id Ad) iBs
UlsARAL 93 A GURL S Asal, A dld) sl U
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Hndd) sl

3. A GUE| SIE| AsAl 2™l A8 HOdd] ASAL,

¥, FHBRL d S AL A Sl o vaisIRL (C3esL sadidasiid
AWML Audl,

U SlY edlds od ARl u(Sdal del 1SRl 2uld
Wlos (@l

- seH-g¥ Wafs yiaiell edido-l aueidl - »umi «d
Ul @R el Rla, edidat wafs yRuael
Ao sl usel.

- SUH-gU BHI Edlldal Aeitll SleL yudl il esly

ddl ALl -
ARl - SAH-€¥ HAOL ecldol drl Was YRl o
YRAIR Sl AGBL R § BHL RUAGL AUALEME 2Uddl S, Ritsid 21
B 5, AsU SU Al Yl UM €1, HHelctd-l [ARlalil HI2 %Y SRl %
A, U WL AAUA ERALABL SIE SIRBIAUR YRAR SAL HBLAIR USSR

2igel oL ¢l dal excidayll ([Aotd-ll 3L yaudl >l 2si 8.

BlAGld, %L SIY A% SIUEUR ALY L SIA AL d HIEA
A ASA % €l cdl ddl eldy YLl dRl5 LU dY st A€l i
U2 % Bl oA Rdldull AR 2L 518 YRudl €l e dl, d-dl
SNReIML dall el vileldel €, d ieit] Sl YRidl 2% saL 4Rl
2Nl Ay A2l Sl erdidoHl (Qoid wafs 5 Sl yiael war s
AL dall AU [um 8§, seH-g8 Hogol vl sAA exdldssll [Qotdi-l
Aol HeAl [l wRudd 8. 1L e Yol dldy-l [AdLdl Yrar

Sl W2 Bl HelddHl (ARlataL W2 2% sl g, Rl 5, seu-
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€U el SURL YRl ALl 92 €L, M, YsISR % ecldy Alold

SRl HPLAL €lU d AU EAAY VEIGd AHEL RY S, APV SUU-EY
Wosol il eelldel Aol 21 % €Ly Aot SULL yrudl 2undl estel
dell wUR slE eclldey Aeel WA YL oled 2ed 5 U, edld
oled d el AL SUBRL YRIdL 2% Sl HidLdL €l R o @U5d seH-
€U Hi () &l (%) i ealdet 4ol Usl slEuRL Al eadef Hiowi

-

ofittd Usel il W] olital olle % o A SURL YRldl :%Y s3A eustel.

Nn

SAM-U i SURL YR1dl sUR A0l 2L d @RUAY B d Wl (1) BUAR
BIAA L% UL USIRAL SHAHL €1, AL BELAdAL SalS] Aol
Sl 2l B A5 SREAR Ad d Y sAL GllAG €l drll SeLHl
€l W, d a5, d 2% sl Al vdl Ol 2% sl A €l w4l
(R) Al ecldatl [Wdl 5 eRdld % uasR d %Y Sall €l dl
Alfolduil sl sld 2Hdl [8d vRiadl WalE ddlsRdl sid, 2l
(3) BUR A vilale 1AL €l AL el WHAL €l 2”4 () d %Y
SR, VI61% BPLASERL QA AL (W) BUR A dld% WER €dlld%
Sl 2dL (g) AU ecld Al QU 5 Bl WHIEld sl w2 €,
2 (9) A A% iR{u2L (A6 HUAL 24U AL 5 % AN

AELAAHL dUR{l LS ddl L €l QUR d 1L 3L yRuedl >l st 9,

In case of AIR 2011 SC 1492 "H. Siddiqui v. A.
Ramalingam" Hon'ble Supreme Court held that; In a case where
original documents are not produced at any time, nor, any factual
foundation has been led for giving secondary evidence, it is not
permissible for the Court to allow a party to adduce secondary
evidence. Thus, secondary evidence relating to the contents of a

document is inadmissible, until the non-production of the
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original is accounted for, so as to bring it within one or other of

the cases provided for in S. 65. The secondary evidence must be
authenticated by foundational evidence that the alleged copy is in
fact a true copy of the original. Mere admission of a document in
evidence does not amount to its proof. Therefore, the
documentary evidence is required to be proved in accordance
with law. The Court has an obligation to decide the question of
admissibility of a document in secondary evidence before
making endorsement thereon. Where the respondent had merely
admitted his signature on the photocopy of the power of attorney
and did not admit the contents thereof and the trial Court without
examining whether contents thereof had probative value decreed
the suit for specific performance, the approach of trial Court was

held to be improper.”

A plain reading of the said provision shows that
secondary evidence is permissible when original has either been
'destroyed' or 'lost'. This aspect is dealt with in Halsbury law in

the following manner:-

"Where a document has been lost or destroyed,
secondary evidence of its contents is admissible. The court must
be satisfied that the document existed, that the loss or destruction
has in fact taken place and that reasonable explanation of this has
been given. Thus, a bona fide and diligent search must have been
made in the place where the instrument would most properly be
found, but not necessarily in every possible place; nor need the

search have been made recently or for the purpose of the cause."
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() GURUSA SIUELSIA RIS BUA LlAHL A0 sletl SuAL AUl
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%o HRAL UR-AE.C HL BRURL HYOL AR VA LAY %Y YA L U
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doisS Y €A is-€¢ BUUAML 2 V. BUR is-23 &l wAe As,
iS5 2 ALRUAL U AL 4is-ag &l 2% 2L.SLAlL Wiked (st ey
A 2 2529 &l Al Hull 2l Wked visdldrHe AU v
%Y AL A B AR AR cldl YRudll gRul AlsU ol B,
BUR s ol viAA As A2 Wil %Y UAd © U dul oisL Sl Al

Risst U 2uddl 2l QR A eclldy-l 2addl (Ael ed ugl 20010

AAL SAML 2dd 9.

(1€) L SIH sRAE ugl 2y WIS duy A YRldl A1
Gotd UalsRIAL dHH %g2idl LU ddl sRAULEL d-l 2tis-a L sRutemi
YRU-2 Ui ogeudd ® 5,

P2 SHAL cSMAER WldlAL Sl W12 3L 320Ul sld

ogell ML sRAUEL WA 21l 3(0UL 3,99,000/- 215 3L

AL dvd AldldR eR YLl Hdwll sd gl 4L
sRAEl2l 21l sMAL csMdeRAL did GUR (A vl
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AR oAl Yl (ot Aola-l eld W wRL W2
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2L 2L UMYl sAReL il oitugal Bl 5, HR
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25 MU © AV YR dl.e/og/R01 -l A% ANl
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sidall s3L o5 2 bl AUMAR L vl duidl
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3L & MRl HEdHD AL 8L 2 L 92 F SIY
250 ¢ duiidl AR 2y, dl et sHMil olle 53 vl
SAAL 1 decdl sHAL AS HA U SAlAL 8L, A
g2l AHYcl 5AR SRAlAL 2, 2L VUL 6LA, USRI
S0, HYR AvidlAL 8Ll

sRa1El gL 2RI UleiAL siel W2 3L 2332 €l
g2l sRULEL WA 31.3,99,000/- Al UL 53 %l §[RUELRA Uldi-l el
ysluiel wial Wit W2 el GHlAL dRR QU ANAL, % il 3L.00/- -l
AL WUR GUR 2Rl 3613 AWl ¥AA @ldl sRUEUL wRUAdML 2idd

8. BUR UYL SAR L2l QML 2 dl dHL 6l UBSIRL ARl 2RI
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2 31.€,00,000/- M| €9 2@ 31.2¢,€2,000/- Higll 30U © A olle
530 oSl 25U 31.22,§3,000/- € HIRAAL HedMi 2L 262 dd, BRUAA
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