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[15] In the case of N.V. Ashar v. State of Gujarat, reported in
1984(2) GLR 1333, a decision rendered by single Bench of
this Court, it was held that the only consideration at the

time of granting leave without serving statutory notice
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under S.80(1) of C.PC. is whether the suit for obtaining
urgent and immediate relief against the Government. It is
the urgency or immediate nature of the relief which would
be relevant for deciding whether leave should be granted or
not and not whether the plaintiff has good case for
obtaining such immediate and urgent relief by way of
interim order. Merely because the interim relief is refused
on merits, it cannot be said that there was no urgent or
immediate need for interim relief in the suit. When the
leave is granted, there is no question of the Court reviewing
the grant of leave or returning the plaint and the Court
having once satisfied about the urgency, the requirement of
statutory notice fades into total insignificance and the suit
has to be tried as any other suit and merely because the
interim relief is refused, the leave granted and the suit
instituted will not become incompetent. However, we find
that in the facts of the case before us no such leave was
granted by the court and without granting the leave ex
parte ad interim injunction order was granted and that too
without giving any notice or affording any opportunity to
the other side. According to us this case has no relevance for
the purpose of the consideration of the question, as has
been referred to us, and we also find that the view taken by
the learned single Judge in this case does not appear to be
the correct view in face of the proviso to Sec.80(2) of the
C.PC. Even if the leave is granted for institution of the
suit without notice under S.80(1) of the C.PC. on the
question of urgent and immediate relief, if the Court is
satisfied after hearing the parties, which would
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both the sides, that no urgent or immediate relief may
be granted in the Suit, it has to return the plaint for
presentation to it after complying with the requirements
of sub-section (1). The question of returning the plaint
arises only when the Court is satisfied after hearing both the
sides that there is no need for any urgent or immediate
relief and this stage cannot be reached unless the leave is
granted for institution of the Suit and, therefore, the mere
grant of leave for institution of suit for the purpose of
considering the question as to whether the urgent or
immediate relief is needed or not, does not become a fait
accompli for the purpose of dispensing with the requirement
of notice under S.80(1) of the C.PC. and it is very clear
from the plain reading of the language of the proviso to
S.80(2) of C.PC. that after hearing both the sides if the
Court is satisfied that no urgent or immediate relief
need be granted in the suit, the plaint has to be returned
for presentation after complying with the requirements
of sub-section (1) of Se.80 C.PC. The words used in the
proviso are that "the Court shall" and thus the proviso is
mandatory in nature and, therefore, in our opinion,
even if the Court grants leave on being satisfied about
the urgency, but after hearing both the sides it comes to
the conclusion that no urgent or immediate relief is
required to be granted, it has to return the plaint and it
is not open for the Court to try the suit as any other suit
once the interim relief is refused and the leave granted
automatically comes to an end, if the Court is satisfied
that no urgent or immediate relief is needed. It will be

pertinent to mention that at the time when the leave is
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granted to institute a Suit and the urgency is determined,
the Court only hears the plaintiff and not the other side. But
after the grant of leave, whether urgent and immediate
relief is to be granted or not, is a question which is decided
after hearing both the sides. The proviso also speaks of the
satisfaction of the Court for not granting urgent and
immediate relief after hearing both the sides and, therefore,
only after the grant of the leave the stage is there for
returning of the plaint and Court shall return the plaint if it
is satisfied after hearing the parties that no urgent or
immediate relief may be granted. On this aspect of the
mater, the view in the case of N.V.Ashar (Supra) is not found
to be correct view in face of the proviso to Sec.80(2) of

C.PC. and the same is hereby overruled.
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