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JUNAGADH.

Regular Civil Appeal No. 41 of 2023

Exh.:-

Appellants (Original Plaintiffs) :

Age Occupation Address

Harsukhbhai Parsotambhai 53 - -
Amarseda as Power of Attorney Sukhnath
Holder of: Chowk, Jail

Road, Junagadh

Heirs of deceased Parsotambhai
Jinabhai:

Jiviben Parsotambhai Amarseda 75 -

2 |Gauriben Parsotambhai 55 -
Amarseda
3 |Haresh Parsotambhai Amarseda 50 —
4 |Hitesh Parsotambhai Amarseda 48 -
5 |Heirs of deceased Himatlal
Jinabhai who has expired
pendente lite:
5/1 |Hetalben Himatlal Amarseda 50 -
5/2 |Atulbhai Himatlal Amarseda 47 -
5/3 |Jayshriben Himatlal Amarseda 45 —
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5/4 |Ashvinbhai Himatlal Amarseda 43
5/5 |Hiteshbhai Himatlal Amarseda 40
6 |Heirs of deceased Bhaniben —
Jinabhai who has expired
pendente lite:
6/1 |Pravinbhai Chhaganbhai 46
Sarvaiya
7 |Heirs of deceased Vajiben —
Jinabhai who has expired
pendente lite:
7/1 Navinbhai Bhagvanbhai Sikotara | 49
7/2 \Induben Bhagvanbhai Sikotara 46
7/3 |Rinaben Himatbhai 43
8 |Heirs of deceased Lilaben —
Jinabhai who has expired
pendente lite:
8/1 |Dalsukhjbhai Karshanbhai 61
Kamothi
8/2 |Madhuben Karshanbhai Kamothi| 59
8/3 |Rameshbhai Karshanbhai 51
Kamothi
8/4 |Vasantbhai Karshanbhai Kamothi| 46
9 |Heirs of deceased Vijayaben -
Jinabhai who has expired
pendente lite:
9/1 |Bharbada Haresh Bhimjibhai 58
9/2 |Bharkhada Rekhaben Dipakbhai | 55
Bhimjibhai
9/3 |Bharkhada Vasantbhai 53

Bhimjibhai
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9/4 'Vadher Rekhaben Kishorbhai 51 —
10 |Jayvantiben Jinabhai — — Mumbai
VERSUS
Respondents (Original defendant Nos.1 to 3) :
1 |Heirs of deceased Kantilal - —
Chhaganlal:
who has expired pendente lite
1/1 \Hansaben Kantibhai Amarseda 68 | Household Block No.C/208,
work Rel Nagar,
Popatpara, Near
1/2 |Jayesh Kantilal Amarseda 42 | Masonry Sunshine
work School,
Sadhuvasvani
Road, Kuj Road,
Rajkot
1/3 |Tusharbhai Kantilal Amarseda 29 | Masonry |Katargam, Nadu
work Doshi’s Vadi,
Opp. Pipal
Rajmotir Video,
Surat
1/4 |Jayshriben Kantibhai 41 | Household |Block No.C/208,
W/o.Paragkumar Parbada work Rel Nagar,
Popatpara, Near
Sunshine
School,
Sadhuvasvani
Road, Kuj Road,
Rajkot
2 |Heirs of deceased Dalsukhbhai - -
Ranchhodbhai Amarseda:
2/1 |Madhuben Dalsukhbhai 70 | Household 406,
Amarseda work Vachanamrut,
Lashkana,
2/2 | Anilkumar Dalsukhbhai 46 | Household | Kamrej Valak
Amarseda work Patiya, Surat
2/3 | Alpeshbhai Dalsukhbhai 42 | Embroidery A/l, 406,
Amarseda Machine Vachanamrut
Lashkana
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Kamresj Valak
Patiya, Surat

2/4

Jayshriben Vijaybhai Higu

43

Tailoring
work

Plot No.1452,
Bamkimchandra
Jain Nagar,
Jalgav,
Maharashtra
State

2/5

Minaben Rakeshbhai Nandha

37

Tailoring
work

Block No.3,
Sahjanand
Society, Street
no.l1,
Hanumanpara
Road, Amreli

Heirs of deceased Ratilal Manji
Amarseda:

3/1

Rekhaben Ratilal Amarseda
W/o.Ajaybhai Nagdiya

Kothariya
Solvent Road,
Adarsh Green
Park Society,
Block No.81,

Divali Mension,
Rajkot

3/2

Ramaben Ratilal Amarseda
W/o0.Sukhlal

Near
Bhuvneshvari
Mataji’s Temple,
Gondal, Dist.
Rajkot

3/3

Ghanshyambbhai Ratilal
Amarseda

Kothariya
Solvent Road,
Adarsh Green
Park Society,
Block No.81,

Divali Mension,
Rajkot

3/4

Nayanaben Ratilal Amarseda
W/o.Maheshbhai Vrajlal Solanki

Dwarkesh
Society, Amreli
Road, B-47,
Opp.
Pachmaliya,
Opp. Mahadev
Petrol Pump,
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Babara

3/5 |Urmilaben Ratilal Amarseda —
W/o.Bhaveshbhai Patubhai
Hingu

Chorvadi Street,
Street No.4,
Savarkundala

3/6 |Praful Ratilal Amarseda —

Kothariya
Solvent Road,
Adarsh Green
Park Society,
Block No.81,

Divali Mension,
Rajkot

4 |The State -
Summons Through:
The District Government Pleader

Junagadh

Appearance :-
Ld. Advocate Mr. H. N. Dave for appellants.

Ld. Advocate Mr. V. J. Pipaliya for respondent Nos.1/1, 1/4, 2/1

to 2/5.
None on behalf of respondent No.1/2.
Respondent Nos.1/3, 3/1 to 3/6: Ex-parte.

Ld. AGP Mr. V. G. Donga for respondent No.4-State.

-=: JUDGMENT ::-

1.  The facts of the case of the plaintiffs :-

1.1  Herein, parties are referred as plaintiffs or defendants as

they stood in Regular Civil Suit No.297/2012.

1.2 The plaintiffs have filed a suit for an order to certify the

entry No0.2408 in revenue record of rights of village

Bhaglgam, permanent injunction and other ancillary

reliefs.

1.3 It is pleaded that the plaintiffs are currently acting in this
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matter as authorized representative and presently reside at
Junagadh and the disputed land is situated at village
Bhalgam under Bilkha, bearing Account No. 163 and Lekh
No. 240 and in reality, this land belonged to their
grandfather, Jina Keshav.

It is further pleaded that their grandfather had a total of
four brothers: (1) Bhimji Keshav Amarseda, (2) Nanjibhai
Keshavbhai Amarseda, (3) Jina Keshav Amarseda, (4)

Manji Keshav Amarseda.

It 1s further pleaded that their grandfather, Jina Keshav,
was the rightful owner of properties at village Bhalgam, of
Gamtal Kiraya Account No. 163 and 40 and after his
demise, the plaintiffs, as his legal heirs, hold ownership

rights over the said property.

It is further pleaded that upon verifying the records, the
plaintiffs had applied to transfer the property standing in
the name of Jina Keshav into their names. However, the
malicious intention of the defendants are clearly evident,
as with the sole intention of grabbing property of the
plaintiffs, they filed R.R.T. Case No. 7/05-06 before the
Mamlatdar to cancel the legal entry. In doing so, the said
defendants had concealed the names of their own brothers,
their heirs, and their real sisters, and submitted a false
claim with misrepresentation, thereby misleading the

Mamlatdar and obtaining an order.

It is further pleaded that the defendants have attempted to
show the sale of another property as this property with the

dishonest intention of grabbing it. The defendants have a
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habit of creating bogus documents.

It is further pleaded that before the Hon'ble Sub-Divisional
Magistrate, Junagadh, the defendants had submitted false
affidavits in the names of two sisters and in response, those
two sisters filed affidavits stating that the affidavits
presented by the defendants were false and the Hon'ble
Sub-Divisional Magistrate accepted this and remanded the

casc.

It is further pleaded that the defendants appear to believe
that merely possessing any property—whether legally or
illegally—or even if the property is measured, makes it
lawful. In reality, illegal possession does not make a
property legal. If they had legally purchased the property, a
lawful entry would have been recorded at that time. In fact,
the property is recorded in the name of Jina Keshav and if
the defendants were genuine, they would have taken steps

to record the entry in the Panchayat records.

It is further pleaded that in truth, after the death of Jina
Keshav, when the legal heirs went to enter their names, the
defendants raised a dispute through Entry No. 2408 only to

avoid criminal liability.

It 1s further pleaded that nowadays, even encroached land
may receive a electricity connection, but that does not
make the occupant the owner of the property. Similarly,
permits for business may be granted, and people may
conduct business on rented or encroached land, but that
does not make them owners. On the contrary, such acts

amount to cheating the government, as the Panchayat tax
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and government dues are still being paid in the name of

Jina Keshav.

It is further pleaded that the grand father of the plaintiffs

was the sole owner of the suit property.

It is further pleaded that Manji Keshavbhai, Bhimji
Keshavbhai, and Nanjibhai Keshavbhai were well aware
that this land and the house built upon it belonged to Jina

Keshavbhai, and that he was residing there.

It is further pleaded that even the defendants have admitted
in their application before the Mamlatdar Court, as well as
in his written arguments (Para 1) before the Mamlatar
Court, that land bearing Entry No. 40, measuring 800 sq.
yards, was granted in the name of Jina Keshav by the

Bilkha Darbar.

It is further pleaded that thus, the defendants themselves
have admitted that the disputed land was the absolute
property of Jina Keshav. However, in order to mislead the
Hon'ble Mamlatdar Court, they referred to some other
property that Jina Keshav had given to Manji Keshav and
falsely tried to portray that this disputed land also belonged
to Manji Keshav.

It is further pleaded that in reality, after the death of Jina
Keshav, his son who is the plaintiffs’ father shifted and
settled in Junagadh. Taking advantage of this, the
defendants illegally encroached upon land of the plaintiffs
and house. Now, in order to avoid any criminal liability,
they have made false representations and filed claims

before the Hon'ble Mamlatdar Court.
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It is further pleaded that the disputed property actually
belongs to grandfather of the plaintiffs and after his death,
since the plaintiffs and their father moved to Junagadh for
work and residence, the defendants illegally took
possession of the property and they are fully aware of this
fact. Therefore, they never got any entry recorded in the

Gram Panchayat.

It is further pleaded that on the contrary, since the property
legally belongs to the plaintiffs, the Gram Panchayat
recorded entry of the plaintiffs under No. 2408. However,
with malicious intent, the defendants made false
representations before the Hon'ble Mamlatdar Court and
obtained an order to cancel entry of the plaintiffs.
Therefore, the plaintiffs request that their Entry No. 2408

be confirmed as valid.

Thus, the plaintiffs have sought the relief as sought in para
10 of the suit plaint wherein they have prayed that the
Hon'ble authority pass an order confirming Entry No. 2408
in the records of village Bhalgam, Taluka Junagadh.
Additionally, the plaintiffs have also prayed for an order
that the defendants be directed to hand over possession of
their legally owned property to them, and further prayed
for a declaration that after handing over possession, the
defendants should not create any obstruction or
interference and also prayed for any other relief which

deems fit.

Defense of the defendants:-
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Defense of the defendant Nos.1 to 3:

The defendant Nos.1 to 3, represented by Ld. Advocate,
has filed a written statement cum objections (Exh. 23)
denying most of the facts stated in the plaint.

It is contended that the present suit is liable to be
dismissed as it is not true, not legal, or not in proper form
and the plaint has not been properly presented and suit, in
its current form, 1s not maintainable.

It is further contended that the relief claimed in this suit is
barred under Section 135(L) of the Bombay Land Revenue
Code and Section 11 of the Revenue Jurisdiction Act.
Since the main relief itself is barred, the suit is not
maintainable. The remaining reliefs are also barred by
limitation. The entire suit 1s time-barred; therefore, it is not
maintainable.

It is further contended that the plaintiffs have suppressed
material facts and filed the present suit; hence, the
application for interim injunction is liable to be rejected.

It 1s further contended that the suit suffers from misjoinder
of necessary parties; therefore, it is not maintainable and
all co-owners/concerned parties of the property have not
been joined as parties in this case.

It is further contended that there is no personal knowledge
that the plaintiffs reside at Junagadh; therefore, it is not
admitted. It is true that the land in question is situated at
Bilkha, but the plaintiffs have no right, title, or share in it.
In this paragraph, only the names of the brothers of Jina
Keshav are mentioned, but the full genealogy is not

provided; therefore, it is not admitted.
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It is contended with regard to Paragraph 2 of the plaint that
there was never any account bearing No. 40 in the name of
Jina Keshav. During his lifetime, a family partition had
already taken place, and the suit property did not fall to his
share. These facts have been suppressed by the plaintiffs.
Prior to this suit, the said defendants had made detailed
representations before the revenue authorities, which are
also mentioned in the orders of the Mamlatdar and Deputy
Collector submitted by the plaintiffs themselves. However,
the plaintiffs have not mentioned these facts in their suit.
Thus, the plaintiffs have not approached the court with
clean hands, and therefore the application for injunction is
liable to be rejected.

It 1s further contended that the plaintiffs have no right or
interest in the property and therefore, it is incorrect to
allege that intention of the defendants is dishonest or to
grab the property. In fact, the property belongs to the
defendants and they did not file any case before the
Mamlatdar; rather, upon receiving notice on the
application filed by the plaintiffs, the defendants had filed
their objections, after which the Mamlatdar registered the
matter as RRT Case No. 7/05-06.

It is further contended that the defendants have not
suppressed any facts before the Mamlatdar. In those
proceedings, after considering their submissions, the
Mamlatdar did not grant the plaintiffs’ request for mutation
entry.

It is further contended that even after the order of the Sub-

Divisional Magistrate, the Mamlatdar has passed an order
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rejecting the plaintiffs’ request for mutation entry. Against
that order, the plaintiffs ought to have preferred an appeal
before the Deputy Collector (Sub-Divisional Magistrate),
but instead of doing so, they have filed the present suit,
which is not maintainable.

It is further contended with regard to Paragraph 4 of the
plaint that the property has already been partitioned within
the family, and copies of the same have been produced.
The property that fell to the share of Jina Keshav was sold
by his heirs through three separate documents—one to
Kantaben Ranchhod (mother of Defendant No. 2,
Dalsukhbhai), another to Defendant No. 2, and a third to
Rasikbhai Ranchhod who are not a party to this suit. Since
the revenue entry remained only in the name of Jina
Keshav, the plaintiffs have no right, title, or share in it. The
belief expressed by the plaintiff in this paragraph is
contrary to law. The plaintiff makes absurd allegations that
a criminal offence arises from a revenue entry, which is not
sustainable and the defendants have raised genuine and
lawful objections before the revenue authorities.

It is further contended with regard to Paragraph 6 of the
plaint that the plaintiff has distorted submissions of the
defendants made before the revenue authorities in an
attempt to succeed in the suit. It is true that the land was
originally purchased in the name of the plaintiffs’
grandfather, but thereafter a partition took place and this
land did not fall to the share of the plaintiffs’ predecessor.
It is further contended that this property is defendants’

independent and exclusive ownership and by quoting
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selected portions of written submissions of the defendants
before the Mamlatdar in the plaint, the property does not
become of the plaintiff’s. Therefore, it is not correct to say
that they have admitted any right, title, or interest of the
plaintiff in the suit property. The documents regarding the
partition and transfer by Jina Keshav to others were
produced before the Mamlatdar and therefore, they have
not misled anyone and they have not taken possession
unlawfully and they have presented true facts along with
documents before the Mamlatdar.

It is further contended with regard to Paragraph 7 of the
plaint that the plaintiff’s father has no right, title, or
interest in this property. In fact, many years ago, this suit
property had already been partitioned. No specific time has
been given as to when the plaintiff’s grandfather passed
away or when the plaintiff’s father shifted to Junagadh.
The plaintiffs are also unable to provide such dates
because the plaintiffs are aware that if dates are given, the
issue of adverse possession would arise.

It is further contended that the plaintiff’s belief that since
the defendants have not entered their names in the Gram
Panchayat record, the property has become the plaintiffs’ is
baseless and contrary to law. The Gram Panchayat does not
carry out mutation entries. Entry No. 2408 was only a
provisional entry, which has already been cancelled.

It is further contended with regard to Paragraphs 8 and 9 of
the plaint that the Civil Court has no jurisdiction regarding
the validity of revenue entries. Moreover, under Section

135(L) of the Bombay Land Revenue Code, this suit is
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barred on the same cause of action. Against the
Mamlatdar’s order cancelling Entry No. 2408, the plaintiff
had earlier filed an appeal before the Deputy Collector, and
the same appellate remedy is still available. Therefore,
under Section 11 of the Revenue Jurisdiction Act, as long
as the remedy of appeal is available, the suit cannot be
filed.

It is further contended that as stated in Paragraph 9
regarding jurisdiction, this Hon’ble Court has no
jurisdiction to try this case. Issuing a notice under Section
80 of the Code of Civil Procedure, 1908, to the
Government does not bring a time-barred suit within
limitation. The plaintift’s suit is clearly barred by
limitation. The plaintiff admits that possession is with the
defendants but deliberately does not state since when. In
fact, possession of the defendants have continued for more
than 30 years; therefore, the defendants have also become
owners by adverse possession.

It is further contended that the true facts of the case are
that the property originally belonged to the plaintiffs’
grandfather and his brothers by inheritance. Thereafter, on
or about 12/08/1950, a family partition took place between
Jina Keshav and his brothers—Bhimji Keshav, Nanji
Keshav, and Manji Keshav—and separate shares were
allotted to each. The property that fell to the share of Jina
Keshav was subsequently sold by his heirs through
registered sale deeds: (1) Sale Deed No. 1500 dated
24/05/1982 executed by Parshotam Jina and Himmat Jina
in favor of Dalsukh Ranchhod (Defendant No. 2), (2) Sale
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Deed No. 1501 dated 24/05/1982 executed in favor of Smt.
Kantaben Ranchhod (mother of Defendant No. 2) and (3)
The remaining property sold by Sale Deed No. 1502 dated
24/05/1982 to Rasik Ranchhod.

It 1s further contended that Rasik Ranchhod has not been
joined as a party in this case. He is the son of
Ranchhodbhai, who is the son of Manjibhai (brother of
Jina Keshav), and also the brother of Dalsukhbhai. Thus,
all the property that had come to the share of Jina Keshav
has been sold by his heirs through valid sale deeds.
Therefore, the plaintiffs have no right, title, or interest in
the property, and they have not even sought cancellation of
these sale deeds. The plaintiff’s suit is clearly barred by
limitation.

Thus, prayed to dismiss the suit with costs.

Defense of the defendant Nos.4 and 5:
The right of the defendant Nos.4 and 5 to file written
statement was closed by passing an order below Exh.1 on

17.01.2013.

Evidence of the parties :
The following evidence has been presented by the

plaintiffs in both oral and documentary forms:-

Oral evidence of the plaintiffs :

Exh.32 |Deposition of Power of attorney holder of plaintiffs —

Hasmukhbhai Parsotambhai Amarseda

4.3

Documentary evidence of plaintiffs :-

Exh.53 [True copy of order dated 30.05.2006 passed by

Mamlatdar, Junagadh in R.R.T. Case NO.7/05-06 filed
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by Heirs of Manji Keshav: (1) Kantilal Chhaganlal i.e.
defendant No.l, (2) Dalsukhray Ranchhodbhai i.e.
defendant No.2, (3) Ratilal Manjibhai i.e. defendant
No.3 against Heirs of Parsotam Jina: (1) Jiviben
Parsotam Amarseda i.e. plaintiff No.1/1, (2) Gauriben
Parsotam Amarseda i.e. plaintiff No.1/2,. (3) Hasmukh
Parsotam Amarseda, (4) Haresh Parsotam Amarseda i.e.
plaintift No.1/3, (5) Hitesh Parsotam Amarseda i.e.
plaintift No.1/4, (6) Himatlal Jinabhai i.e. plaintiff
No.1/5, (7) Bhaniben Jinabhai i.e. plaintiff No.1/6, (8)
Vajiben Jinabhai i.e. plaintiff No.1/7, (9) Lilaben
Jinabhai i.e. plaintiff No.1/8, (10) Vijayaben Jinabhai
1.e. plaintiff No.1/9, (11) Jashvantiben Jinabhai i.e.
plaintiff No.1/10 whereby the entry No0.2408 dated
18.08.2005 1in revenue record of rights of Village
Bhalgam was cancelled

Exh.54

True copy of order dated 01.10.2010 passed by
Mamlatdar, Junagadh in No.Jamin/RRT (Remand)/Case
Regi. No.2/2008-09 by Heirs of Manji Keshav: (1)
Kantilal Chhaganlal i.e. defendant No.l, (2)
Dalsukhray Ranchhodbhai i.e. defendant No.2, (3)
Ratilal Manjibhai 1.e. defendant No.3 against Heirs of]
Parsotam Jina: (1) Jiviben Parsotam Amarseda i.e.
plaintiff No.1/1, (2) Gauriben Parsotam Amarseda i.e.
plaintiff No.1/2,. (3) Hasmukh Parsotam Amarseda, (4)
Haresh Parsotam Amarseda i.e. plaintiff No.1/3, (5)
Hitesh Parsotam Amarseda i.e. plaintiff No.1/4, (6)
Himatlal Jinabhai i.e. plaintiff No.1/5, (7) Bhaniben
Jinabhai i.e. plaintiff No.1/6, (8) Vajiben Jinabhai i.e.
plaintift No.1/7, (9) Lilaben Jinabhai i.e. plaintiff]
No.1/8, (10) Vijayaben Jinabhai i.e. plaintiff No.1/9,
(11) Jashvantiben Jinabhai i.e. plaintiff No.1/10 which
was partly allowed and the case was remanded back to
Mamlatdar, Junagadh

Exh.56

True copy of Notice u/s.135D of Bombay Land
Revenue Code issued upon Himatlal Jinabhai i.e.
plaintiff No.1/5 etc. in respect to entry No.2408 dated
18.08.2005

Exh.57

True copy of Village Form No.6 showing entry
No0.2408 dated 18.08.2005 which shows that account
No.163 stood in the name of Jinabhai Keshavbha who
has expired before 52 years and his wife Gangabai
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Jinabhai had expired on 20.05.1974 and his son
Parsotam Jinabhai had expired on 29.01.1997 and
therefore, the names of lineal heirs (1) Himatlal
Jinabhai-Son, (2) Lilaben Jinabhai-Daughter, (3)
Vijayaben Jinabhai-Daughter, (4)Jasvantiben Jinabhai-
Daughter, (5)Vajiben Jinabhai-Daughter, (6) Bhaniben
Jinabhai-Daughter, (7) Jiben Parsotambhai-Daughter in
law, (8) Gauriben Parsotambhai-Grand Daughter, (9)
Harsukhbhai Parsotambhai-Grand Son, (10) Hareshbhai
Parsotambhai-Grand Son, (11) Hiteshbhai
Parsotambahi-Grand Son were entered and as per the
endorsement dated 28.11.2005, as the objections were
raised on 11.10.2005, it was registered as Takrari Case
and was to be forwarded to Taluka Office

Exh.58

True copy of Tax Payment receipts dated 16.11.2005 in
the name of Jinabhai Keshavbhai through Kantilal
Jinabhai etc.

Exh.59

True copy of Village Form No.8A of account no.163 in
the name of Bhalgam in the name of Sutar Jina Keshav

Exh.60

True copy of Village Form No.2 of village Bhalgam
showing entry No.33 showing the name of Sutar Jiva
Keshav

Exh.61

True copy of Panch Rojkam dated 12.08.2005 prepared
by Talati Mantrik, Bhalgam Gram Panchayat and others
in respect of death of decd. Jina Keshav, his wife and
son which shows the lineal heirs of the decd. Jina for
account No.163 of village Bhalgam

Exh.62

True copy of old Lekh

Exh.73

Closing purshis

4.4 Evidence of the defendants :

Oral evidence of the defendant Nos.1to 3 :

Exh.76

Deposition of  Defendant No.2-Dalsukhbhai

Ranchhodbhai Amarseda

Documentary evidence of the defendant Nos.1 to 3 :

Exh.64
Exh.65

True copies of family partition deeds dated 12.08.50

Exh.66

True copy of registered sale deed no.1500 dated
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24.05.1982 executed by (1) Mistri Parsotam Jinabhai
Amarseda 1i.e. plaintiff No.l, (2) Mistri Himatlal
Jinabhai Amarseda i.e. plaintiff No.1/5 in favour of]
Mistri  Dalsukhray Ranchhodbhai Amarseda 1i.e.
defendant No.2 for shop No.l and backside passage
and warranda admeasuring 73 square yard
approximately situated in area known as Lalbati Dela
Bhalgam village

Exh.67

True copy of registered sale deed No.1501 dated
24.05.1982 executed by (1) Mistri Parsotam Jinabhai
Amarseda 1i.e. plaintiff No.l, (2) Mistri Himatlal
Jinabhai Amarseda i.e. plaintiff No.1/5 in favour of]
Kantaben Ranchhodbhai Amarseda for shop No.l
along with backside passage and warranda situated in
area known as Lalbati Dela of Bhalgam

Exh.68

True copy of registered sale deed No.1502 dated
24.05.1982 executed by (1) Mistri Parsotam Jinabhai
Amarseda 1i.e. plaintiff No.l, (2) Mistri Himatlal
Jinabhai Amarseda 1.e. plaintiff No.1/5 in favour of]
Mistri Rasiklal Ranchhodbhai Amarseda for shop NO.1
along with backside passage and warranda of Bhalgam
village

Exh.69
Exh.70

True copy of notarized affidavit dated 16.10.2006
executed by Bhaniben Jinabhai W/o.Chhaganbhai

Exh.71

True copy of notarized affidavit dated 06.11.2006
executed by Lilaben Karshanbhai Kamothi

Exh.81

Closing purshis

5.  Issues framed by the court below.

5.1 After considering the material proposition of facts as well

as law and at where parties are at variance following issues
have been framed vide Exh.28 under the Order 14 of the
Code of Civil Procedure Code, 1908 (hereinafter be
referred as ‘the Code’).

Q.

2 dIEl YRUR 52 8 5, eldidiol] Hldsd dilell 2ad
HidIslo] &2

Q] &ldail e1d] Aiddiofl 2Aofl AEIAdA Al B2

Q) dIElall E1d] AHY HAUTEIHI B?
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v, <l dIEl eldiAi HidAl Yyoioll €€ ANAYl BSSER B2
U. 2l §SH ol gSHalIY?

Findings of the Ld. Trial Court on above issues are as
under.

1. In Negative.

2 In Affirmative.
3 In Negative.
4. In Negative.
5

As per final order.

After considering the materials available on record, the Ld.
2" Additional Senior Civil Judge, Junagadh (hereinafter
referred to as “Ld. Trial Judge”) has rejected the plaintiffs’
suit. Aggrieved by this judgment and decree, the original
plaintiffs have filed this appeal.

Since the appeal was not dismissed under Order 41, Rule
11 of the Code of Civil Procedure, notice as contemplated

under Order 41, Rule 14 of the Code has been issued to the

respondents, who have appeared before this Court.

Point for determination :-

I have perused the entire record of the court below, heard
arguments of Ld. Advocates of the parties and considering
the matter, following points under Order 41, Rule 31 of the
Code of Civil Procedure, 1908 are arose to decide present
appeal.

(1) Whether the judgment & decree of Regular Civil
Suit N0.297/2012 which is in question is arbitrary,
capricious, perverse and illegal, and judgment &
decree required to be interfered ?

(2) Whether the Trial Court failed to decide the issues in
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the proper perspective?

(3) Whether the Trial Court has misconstrued the
documentary evidence to decide exclusive
ownership of decd. Jina Keshav?

(49) Whether the Trial Court has failed to consider
admission on the part of the defendants as they have
admitted the exclusive ownership of the decd. Jina
Keshav?

(5) What order should be passed in this matter ?

Reply of the said points under Order 41, Rule 31 of Code
of Civil Procedure, 1908.

(1) In Negative, as discussed.

(2) In Negative, as discussed.

(3) In Negative, as discussed.

(49) In Negative, as discussed.

(5)  As per final order.

As to maintainability of appeal :

General provision as to file first appeal has been provided
in Sec.96 of the Code of Civil Procedure, 1908. Sec.96
says that, 'Save where otherwise expressly provided in the
body of this code or by any other law for the time being in
force, an appeal shall lie from every decree passed by any
court exercising original jurisdiction to the court
authorized to hear appeals from the decisions of such

court.’

Further neither decree under challenge has not been passed
by the consent of the parties nor it is decree of suit of the
nature cognizable by the Courts of Small Cause prescribed

in sub-section (2) and (3) of the Section 96 of the Code of
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Civil Procedure,1908, and therefore the present appeal is
maintainable and under the Gujarat Civil Court Act, 2005

this court 1s empowered to hear first appeal in present case.

THE POWER OF APPELLATE COURT AS PROVIDED
UNDER THE ORDER 41 RULE 33 OF THE CODE OF
CIVIL PROCEDURE, 1908:-

Under O-41 Rule-33 of the Code of civil procedure,1908,the
power of court of appeal has been provided and it is
reproduced herein as under-

" 33:Power of Court of Appeal-

The Appellate Court shall have power to pass any decree and
make any the order which ought to have been passed or made
and to pass or-make such further or other decree or the order
as the case may require, and this power may be exercised by
the Court notwithstanding that the appeal is as to part only of
the decree and may be exercised in favor of all or any of the
respondents or parties, although such respondents or parties,
may not have filed any appeal or objection 1.1. Ins. by Act
104 of 1976, Sec. 87 (w.e.f. 1st February, 1977). [and may,
where there have been decrees in cross-suits or where two or
more decrees are passed in one suit, be exercised in respect
of all or any of the decrees, although an appeal may not have

been filed against such decrees] : ”

10.2 Therefore, by reading said provision then it is quite clear

11.

that the court of appeal can pass any order or decree which
ought to have been passed and such power can be

exercised against any party to the proceedings.

Standard of proof :

The Evidence Act,1872 provides as regards how evidence
becomes admissible, impact of evidence and how and
when any fact can be said to be proved. In interpretation

clause of The Evidence Act, 1872, the interpretation of
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proved has been given as under :-

“proved — “A fact is said to be proved when, after
considering the matter before it, the Court either believes it to
exists, or considers its existence so probable that a prudent
man ought, under the circumstances of the particular case, to
act upon the supposition that it exists.”

Second part of said clause says as to standard of prudent
man and it is settled proposition of civil jurisprudence that
standard of proof in civil matter is preponderance of
probability. It means such degree of probability as would
satistfy the mind of a reasonable man as to the existence of
a fact. Thus herein also court has to keep said standard in

mind while evaluating the evidence.

Arguments of the appellants side : (original plaintiffs)

The learned advocate for the appellants/original plaintiffs
have filed his written arguments vide Exh.40 wherein he
has argued out reiterating the facts stated in the appeal
memo as well as the averments made in the suit plaint filed
before the Trial Court.

It is argued out that the plaintiffs are presently appearing in
this matter as power-of-attorney holders and are currently
reside at Junagadh. The land in dispute is situated at
Bhalgam under Bilkha, bearing Account No. 163 and Lekh
No. 240. This property originally belonged to our
grandfather, Jinabhai Keshavbhai. Our grandfather had
four brothers: Bhimjibhai Keshavbhai of Amroda,
Nanjibhai Keshavbhai of Amarseda, Jinabhai Keshavbhai
of Amarseda, Manjibhai Keshavbhai of Amarseda.

It is argued out that their grandfather, Jinabhai Keshavbhai,

was the owner of properties recorded under village



12.3

124

12.5

12.6

(23) RCA No. 41 /2023

accounts including Account No. 160 and 40 other running
accounts at Bhalgam and after his death, the plaintiffs, as

his legal heirs, hold ownership rights over these properties.

It is argued out that upon verification of the records, the
plaintiff applied to have the property standing in the name
of Jinabhai Keshavbhai transferred to their names.
However, the ill intention of the defendant were clearly

evident.

It is argued out that with the sole intention of grabbing
property of the plaintiffs, the defendant filed R.R.T. Case
No. 7/05-06 before the Mamlatdar to cancel the lawful
entry. In doing so, the defendants deliberately concealed
the name of their father’s brothers, their heirs, and his own
real sisters, and submitted a false claim application,

thereby misleading the Mamlatdar and obtaining an order.

It is argued out that in this matter, the defendants have
acted with dishonest intent by misrepresenting the sale of
some other property as if it were this property, in order to
usurp it. The defendants have a habit of creating bogus
documents. Before the Hon'ble Sub-Divisional Magistrate,
Junagadh, the defendants have submitted false aftidavits in
the names of two sisters. In response, those two sisters
filed affidavits stating that the affidavits submitted by the
said defendants were false. The Hon'ble Sub-Divisional

Magistrate accepted this and remanded the case.

It is argued out that illegal possession by the defendants
does not make the property lawful. If the defendants had
legally purchased the property, then an entry in their name
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would have been made at the relevant time. In reality, the
property stands in the name of Jinabhai Keshavbhai and if
the defendants’ claim were genuine, they would have taken
steps to enter their name in the Panchayat records.
However, after the death of Jinabhai Keshavbhai, when his
heirs went to record the entry, the defendants raised an
objection only to avoid criminal liability, specifically

against Entry No. 2408.

It 1s argued out that nowadays, merely having possession
of land or obtaining a electricity connection does not make
someone the owner of the property. Similarly, licenses for
business activities can be obtained even on rented or
encroached land, but that does not confer ownership. On
the contrary, such acts may amount to fraud against the
government, especially when Panchayat tax and

government taxes are still being paid in the name of

Jinabhai Keshavbhai.

It is argued out that in the plaintiffs’ suit, there were four
brothers, all living separately. The disputed land was the
exclusive property of the plaintiffs’ grandfather, and none
of his brothers had any right or share in it. This is because
their grandfather lived alone in that property in his
independently owned house. Manjibhai Keshavbhai,
Bhimjibhai Keshavbhai, and Nanjibhai Keshavbhai were
well aware that the land and the house belonged solely to

Jinabhai Keshavbhai, who resided there.

It is argued out that even the defendants in this case has

admitted in paragraph 1 of their application and written
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submissions before the Mamlatdar Court that land
measuring 800 sq. yards (Entry No. 40) was granted to
Jinabhai Keshavbhai by Bilkha Darbar. Thus, the
defendants themselves acknowledges that the disputed
property was the exclusive property of Jinabhai
Keshavbhai.

12.10 It is argued out that despite this, to mislead the Hon'ble
Mamlatdar Court, the defendants falsely referred to some
other property allegedly given to Manjibhai Keshavbhai
and tried to claim that this disputed land also belongs to
Manjibhai Keshavbhai. In reality, after the death of
Jinabhai Keshavbhai, his son (the plaintiffs’ father) moved
to Junagadh for residence, and thereafter the defendant
illegally encroached upon the land and house. To avoid
criminal charges, the defendant has made false

representations before the Mamlatdar court.

12.11 It is argued out that in fact, after the death of the plaintiffs’
grandfather and due to the plaintiffs’ father residing in
Junagadh for work, the defendants unlawfully occupied the
disputed property. The defendants are fully aware of this
fact. Therefore, the defendants never got any entry
recorded in the Gram Panchayat. Meanwhile, since the
property is legally of the plaintiffs, the Gram Panchayat
recorded Entry No. 2408 in favor of the plaintiffs.
However, the defendants, with malafide intent, made false
representations before the Mamlatdar Court and obtained
an order to cancel entry of the plaintiffs. Therefore, it is

requested that Entry No. 2408 be confirmed.
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12.12 It is argued out that generally, a person who executes a

document signs it. Here, the dispute is not that the
signatures are not of Jinabhai Keshavbhai or Parsotambhai
Jinabhai. The dispute is that the document is unsigned and
pertains to some other property. The disputed property is a
plot of 800 sq. yards with a house, whereas the document
submitted by the defendants before the Trial Court does
not even mention 800 sq. yards. This crucial fact was not
considered by the Trial Court, and therefore the order

deserves to be set aside.

12.13 It is argued out that a person does not lose ownership of

property merely because they go out of town for work.
This fact was also not considered by the Trial Court,

making the order liable to be quashed.

12.14 Considering the above arguments and the grounds

mentioned in this appeal, it is requested that the appeal be

allowed.

12.15 Thus, prayed to allow the appeal with costs and set aside

13.

13.1

13.2

the impugned Judgment and Decree of the Trial Court.

Arguments of the respondent Nos.l1 to 3 : (original
defendant nos.1 to 3):

Ld. Advocate for the respondent Nos.1 to 3 has filed his
written arguments vide Exh.42 wherein he has argued out
encircling the contentions taken in their written statement
before the Trial Court.

It is argued out that the present appellants had filed a suit
being R.C.S. No. 297/2012 in the Hon'ble Court of the
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Principal Senior Civil Judge at Junagadh. The facts stated
in that suit are that Plaintiff No. 1 has filed the suit on
behalf of the other plaintiffs through a power of attorney.
The land situated at village Bhalgam bearing Account No.
163 and Lekh No. 240 belongs to the plaintiffs’
grandfather. As stated in Paragraph (1) of the plaint, the
plaintiffs’ grandfather had four brothers.

Thereafter, the plaintiffs applied to have the property
entered in their names, to which the defendants have raised
objections, resulting in R.R.T. Case No. 07/2005-06. In
this matter, false allegations have been made against the
defendants. As stated in the plaint, the property is claimed
to belong to the plaintiffs’ grandfather.

It is further argued out that by filing such a suit, the first
relief sought was to pass an order confirming Entry No.
2408. The second relief sought was regarding possession,
requesting that the defendants should not interfere.
However, no relief has been sought for declaration of
ownership.

It is further argued out that respondents No. 1 to 3 who
were Defendants No. 1 to 3 in the Trial Court filed their
objections and replies at Exhibit 23 and presented the true
facts, along with fundamental technical objections such as:
(1) Since the first relief is for confirmation of an entry, the
present suit is not maintainable under Section 135(L) of
the Bombay Land Revenue Code (now Gujarat Land
Revenue Code) and Section 11 of the Revenue Jurisdiction
Act. The remaining reliefs are time-barred. The plaintiffs

have suppressed material facts. There is also a defect of
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misjoinder of parties.

It is further argued out that as per Paragraph (8) of the
written statement, "I 3Rdefl suIdlHi sigolls
azARN U 2Ad &." In this regard, the defendants had
made detailed submissions before the revenue authorities.
It is further argued out that as per Paragraph (10) of the
written statement at Exhibit 65, after the family partition
document at Exhibits 64/65, the property that came to the
share of Jina Keshav was sold by him at that time through
sale documents at Exhibits 66 to 68. Only the name of Jina
Keshav remained in the revenue record, and the plaintiffs
are trying to take advantage of this situation.

It 1s further argued out that in Paragraph (14) of the written
statement, it has been explained in detail how the suit is
barred under Section 135(L) of the Bombay Land Revenue
Code and Section 11 of the Revenue Jurisdiction Act.
Further, for the second relief, a defense of adverse
possession has been taken.

It 1s further argued out that the true facts of this matter are
that the property originally came to the plaintifts’
grandfather and his brothers through Entry No. 62.
Thereafter, on or around 12/08/1950, Jina Keshav and his
brothers—Bhimji Keshav, Nanji Keshav, and Manji
Keshav—effected a family partition through Entries No.

64—65, whereby separate shares were allotted to each.

13.10 It is further argued out that out of this, the property that fell

to the share of Jina Keshav was subsequently sold by his
heirs as (1) through Exh. 66 registered sale deed No.
1500, dated 24/05/1982, Parsotam Jina and Himmat Jina
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sold the property to Dalsukh Ranchhod (Defendant No. 2).
(2) through Exh. 67 Registered sale No. 1501, dated
24/05/1982, Parsotam and Himmat Jina sold the property
to Smt. Kantaben Ranchhod, who is the mother of
Defendant No. 2. (3) the remaining property was sold
through Exh. 68 Registered sale deed No. 1502, dated
24/05/1982 to Rasik Ranchhod.

13.11 It is further argued out that Rasik Ranchhod has not been
joined as a party in this suit and hee is the son of
Ranchhodbhai, who is the son of Manjibhai (brother of
Jina Keshav), and also the brother of Dalsukhbhai.

13.12 It is further argued out that thus, the entire property that
had come to the share of Jina Keshav has been sold by his
heirs through registered sale deeds. Therefore, the
plaintiffs have no right, title, or interest in the said
property. Moreover, the plaintiffs have not sought any
relief for cancellation of these sale deeds.

13.13 It is further argued out that the defendants have also taken
a defense that the plaintiff’s claim is clearly time-barred.

13.14 It is further argued out that before the Hon'ble Trial Court,
the plaintiff produced documentary evidence at Exhibits 53
to 62 and examined Plaintiff No. 1 at Exhibit 32.

13.15 It is further argued out that defendants No. 1 to 3
(Respondents No. 1 to 3 in this matter) produced oral
evidence at Exhibit 76 and documentary evidence at
Exhibits 64 to 71 before the Trial Court. These documents
(Exh. 64 to 71) were submitted along with the
documentary evidence list at Exhibit 63, and the plaintiff

had endorsed that there was no objection to marking these
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exhibits.

13.16 It is further argued out that further, the documents at
Exhibits 64 to 68 are certified copies and are more than 30
years old. Therefore, under the Evidence Act, a
presumption of genuineness applies to them.

13.17 It is further argued out that the appellants/original plaintiffs
had initially filed Regular Civil Suit No. 349/2010 (Mark
4/1). In that suit, the Hon'ble Court rejected the interim
injunction application filed by the plaintiffs and returned
the plaint for compliance with the provisions of Section 80
of the Civil Procedure Code, 1908 and thercafter, the
present suit was filed.

13.18 It is further argued out that in the present suit, it does not
appear that the plaintiffs have produced any notice under
Section 80 of the Code of Civil Procedure, 1908. However,
in Paragraph 8 on page 9 of the plaint, the plaintiff has
stated that notice was given, stating that: "....before filing
this suit, notice under Section 80 of the Civil Procedure
Code was given to the Deputy Collector, Mamlatdar, etc."
(which they do not admit).

13.19 It is further argued out that now, as per Section 80(2) of the
Code of Civil Procedure, 1908: “In the case of a suit
against any State, the notice shall be served upon the
Secretary to that Government or the Collector of the
district.”

13.20 It is further argued out that thus, if Section 80(2) is
considered, although the plaintiffs claims to have issued
notice under Section 80 of the Code of Civil Procedure,

1908, before filing the suit, such notice has not been given
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to the Secretary of the Government or to the Collector.
Therefore, the suit is liable to be dismissed on this ground
alone.

13.21 It is further argued out that further, if Section 79 of the
Code of Civil Procedure, 1908 is considered, when a suit is
filed against Defendant Nos. 4 and 5, the State of Gujarat
is a necessary party, which the plaintiff has not impleaded
in this matter.

13.22 It is further argued out with regard to Issue No. 1 that the
plaintiffs have failed to prove this issue either by evidence
or by pleadings. No strong documentary evidence has been
produced by the plaintiff to establish this issue.

13.23 It is further argued out that if Tentative Exhibits 53 to 55
are examined, they consist of orders of the Mamlatdar and
the Deputy Collector. Out of these, the Mamlatdar rejected
the R.R.T. case, whereas the Deputy Collector remanded
the matter. Nowhere in these documents has the ownership
of the plaintiffs been recognized. Moreover, as per the
settled principle that revenue courts cannot decide
ownership rights, these Exhibits 53 to 55 do not support
the plaintiff.

13.24 1t is further argued out that tentative Exhibit 58 is a tax
payment receipt dated 16/11/2005. However, the plaintiff
Himmat Jina had applied for entry on 16/08/2005 (Exh.
53). No other tax receipts have been produced. This
indicates that the tax payment at Exhibit 58 has been
deliberately created by the plaintiffs, and considering the
intention, it is not reliable.

13.25 It is further argued out that Exhibits 59 and 60 are revenue
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records. Revenue entries do not determine ownership.

13.26 It is further argued out that if Exhibit 62 is examined, it

shows names such as Sutar Manji Keshav, Nanji Keshav,
etc., and not solely in the name of Jina Keshav. Therefore,
the plaintiffs’ claim that Jina Keshav was the sole owner is
incorrect. All these documents are only tentative exhibits

and have not been properly produced as certified copies.

13.27 1t is further argued out that on the other hand, through the

documentary evidence list at Exhibit 63, Exhibits 64
(family partition document) and sale deeds at Exhibits 66
to 68 have been produced. These sale deeds show that Jina
Keshav and/or his heirs accepted the partition at Exhibits
64—65 and acted upon it.

13.28 It is further argued out that since Exhibits 66 to 68 are

more than 30 years old, they are admissible in evidence
under Section 90 of the Evidence Act. Since the plaintiffs
have allowed Exhibits 64 to 71 to be exhibited without
objection, it is deemed that they are admitted. Therefore,

the plaintiffs have no right in the suit property.

13.29 It is further argued out that as per the partition at Exhibits

64—65, the property that came to the share of Jina Keshav
was sold by his heirs through Exhibit 66 to Mistri
Dalsukhray Ranchhod (Defendant No. 2), who is from the
family of Manji Keshav (brother of Jina Keshav).

13.30 It is further argued out that further, through Exhibit 65, the

heirs of Jina Keshav sold property to Smt. Kantaben

Ranchhodbhai, who is also a descendant of Manji Keshav.

13.31 It is further argued out that through Exhibit 68, the heirs of

Jina Keshav sold the property to Rasiklal Ranchhod, who
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is also an heir of Manjibhai. In all three of these
documents, the sellers Parsotam and Himmat were alive at
the time of filing Regular Civil Suit No. 349/2010, and
they have been shown as Plaintiff No. 5. Despite Himmat
Jina being alive, he has not signed the suit and instead a
power-of-attorney holder has filed it. Moreover, despite
being aware of these facts, the plaintiffs have not
challenged the sale documents, which reflects their
malafide intention.

13.32 It is further argued out that if we examine the cross-
examination of the plaintiff, at the time of cross-
examination his age was 40 years. Despite other plaintiffs
being older, they were neither examined nor is any
explanation given for the same. This plaintiff himself
admits that he has been residing in Junagadh for the past
4045 years. When questioned about the claim that the suit
property belonged to his grandfather, he stated: “The fact
that the suit property belonged to my grandfather Jina
Keshav and that he had four brothers is something I have
stated in the suit based on what my mother told me.” The
plaintiffs’ mother, Jiviben, is still alive, yet she has not
been examined. Thus, the plaintiffs have no personal
knowledge or information, and therefore his testimony is
not reliable.

13.33 It is further argued out that further, the plaintiffs have not
specifically denied documents of the defendants and
written statement in his cross-examination.

13.34 1t is further argued out that on the other hand, through
Exhibit 76, Defendant No. 2, Dalsukhbhai Ranchhodbhai,
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has submitted an affidavit of evidence and stated the true
facts. In cross-examination, the relevant portions have not
been challenged. In particular, there has been no cross-
examination regarding the documents at Exhibits 64 to 71.

13.35 Thus, the plaintiff has failed to prove Issue No. 1.

13.36 It is further argued out with regard to Issue No. 2 that the
plaintiffs had initially applied to the Talati-cum-Mantri of
village Bhalgam to record his alleged rights. Upon
objection of the defendants, the matter was registered as a
disputed case and taken up by the Mamlatdar as R.R.T.
Case No. 7/2005—-06. Entry No. 2408 dated 18/08/2005 in
the said case was cancelled. Against this, the plaintiffs
filed R.R.T. Appeal No. 93/2006 before the Deputy
Collector, who by order dated 16/07/2008 remanded the
case. After remand, the Mamlatdar again registered the
case as R.R.T. Case Register No. 2/2008-09 and once
again cancelled Entry No. 2408, after which the plaintiffs
filed the present suit.

13.37 It is further argued out that the present suit is barred under
Section 11 of the Bombay Land Revenue Jurisdiction Act.

13.38 It is further argued out that further, the suit is also barred
under Section 135(L) of the Bombay Land Revenue Code.

13.39 It is further argued out that under the Bombay Land
Revenue Code and Rules, in R.T.S. proceedings, after the
Mamlatdar’s decision, an appeal lies before the Deputy
Collector (which the plaintiff had earlier filed). Thereafter,
revision lies before the Collector and the Government.
Only after exhausting this entire channel does the right to

file a suit arise. Therefore, the plaintiffs’ suit is also barred
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under Section 41(4) of the Specific Relief Act.

13.40 It is further argued out that if Relief No. 10(1) is
considered, unless the plaintiffs exhaust the complete
revenue channel regarding entries before the revenue
authorities, the Civil Court does not acquire jurisdiction.
Moreover, it is not the plaintiffs’ case that the Mamlatdar
acted beyond his jurisdiction or wrongly rejected Entry
No. 2408. Therefore, this Hon'ble Court has no jurisdiction
to entertain this suit.

13.41 It is further argued out with regard to issue No. 3 that if
Relief No. (2) is considered, it relates to possession. In the
plaint as well as in the affidavit of examination-in-chief,
the plaintiff has not mentioned when he allegedly lost
possession. Further, from the documents at Exhibits 66 to
68 produced by the defendants, it is clear that the property
which came to the share of Jina Keshav has been sold by
his heirs. Moreover, no relief has been sought for
cancellation of these documents.

13.42 It is further argued out that if the plaintiff’s cross-
examination is considered, the plaintiff himself admits:
"AHH YolIzHI —vo—vu duell 8 ¢lA. HRl YoH
ollPIgHI 1" " didell Hal uioR ael &, wxIEl clle
AR lc1gll goti213 841 241d] 2R-cl.”

13.43 It is further argued out that as per the plaintiffs’ own
admission, the plaintiffs and their father (i.e., the heirs of
Jina Keshav) have been residing in Junagadh for 40-45
years. During all these years, neither Jina Keshav nor his
heirs ever claimed possession. After such a long period—

well beyond 12 years—the present claim for possession is
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clearly time-barred.

13.44 1t is further argued out with regard to Issue No. 4 that if the
judgment of the Hon'ble Trial Court is considered, except
for the finding on Issue No. 2, all other findings are proper
and in accordance with law. Therefore, there i1s no
justification for interference with the judgment of the
Hon'ble Trial Court.

13.45 It is further argued out that the Hon'ble Trial Court decided
Issue No. 2 in the affirmative and held that it has
jurisdiction to entertain the suit. However, this finding
suffers from factual as well as legal errors.

13.46 It is further argued out that as held in A.ILR. 1991 M.P. 11
(C), the defendants can challenge the finding on this issue
even at the stage of arguments. Therefore, it is humbly
submitted that this representation for Issue No. 2 be
considered, and it be held that the Hon'ble Civil Court does
not have jurisdiction to try this case.

13.47 It is further argued out that the finding given by the
Hon'ble Trial Court in Paragraph (12) of its judgment at
Exhibit 92 on page (15) is correct. However, at the
beginning of page (16), in the unnumbered paragraph (2),
where the Hon'ble Trial Court has observed that “IH
qIElA aldol] EIdl ARV HI..... AER EIE AAAofl HEIAd
edIRl Hull 25 olgl.,” a serious error has been committed
in deciding Issue No. 2 in the affirmative.

13.48 It is further argued out that the Hon'ble Trial Court has
held that the relief claimed in Paragraph (10)(1) of the
plaint is not grantable. Therefore, it is an error to conclude

that merely because there is another relief of declaration,
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the Trial Court has jurisdiction to entertain the suit.

13.49 It is further argued out that the relief regarding Entry No.
2408 is the main relief. When the Court has no jurisdiction
to grant the main relief itself, it cannot acquire jurisdiction
to grant any ancillary relief.

13.50 It is further argued out that further, in the judgment at
Exhibit 92, the Hon'ble Trial Court has held that the suit is
time-barred.

13.51 It is further argued out that moreover, at page (18) of the
judgment, the Hon'ble Trial Court has observed that
“Ufddiloll digard HldsdHi 1R 9 GuRidell soi%]
é\ICHqi ¥Rle AIA 8.” In such circumstances, deciding
Issue No. 2 in the affirmative is a serious error.

13.52 Thus, in view of the above submissions, it is requested that
it be held that the Civil Court has no jurisdiction to try this
suit.

13.53 It is further argued out that upon perusal of the judgment
of the Hon'ble Trial Court, the appellants have not shown
any valid grounds in their appeal memo warranting
interference and out of the grounds mentioned in the
appeal memo, Grounds No. 8(1) and 8(2) are not
acceptable.

13.54 1t is further argued out that in Grounds No. 3 and 4, the
appellants contend that the documents relate to some other
land. However, upon perusal of the sale deeds at Exhibits
66 to 68, this contention is not sustainable. These
documents show that the heirs of Jiva/Jina Keshav
(grandfather of the plaintiffs), including the father of
Plaintiftf Nos. 1/1 to 1/4 and Himmat Jina (shown as
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Plaintiff No. 5 in the original suit), have sold the suit
properties respectively to Dalsukhray Ranchhodbhai
(Defendant No. 2), as well as to Kantaben Ranchhodbhai
and Rasikbhai Ranchhod.

13.55 It is further argued out that the plaintiffs have not produced
any rebuttal evidence to show that, apart from the suit
property, they had any other property at village Bhalgam.

13.56 It is further argued out that thus, Grounds No. 3 and 4 are
not acceptable.

13.57 It is further argued out that similarly, Ground No. 8(5) of
the appeal memo i1s also not acceptable.

13.58 It is further argued out that it is a well-established principle
that the plaintiffs must prove their own case. In this regard,
reliance is placed on A.LLR. 2000 Gauhati 181 (B) and
Second Appeal No. 157/2016.

13.59 It is further argued out that the plaintiffs/appellants claims
ownership on the basis that the revenue record stands in
their names. However, as held in 2005 (3) GLR 2110,
Paragraph 35: "..... Title to the property cannot be decided
on the basis of the mutation entries....". Under Section
135(J) of the Gujarat Land Revenue Code, a revenue entry
carries only a presumption of correctness. Whereas, the
defendants have produced registered sale deeds at Exhibits
66 to 68. Therefore, the plaintiffs’ appeal is not
sustainable.

13.60 It is further argued out that considering the judgment of the
Hon'ble Trial Court and their written submissions, there
appears no reason to interfere with the Trial Court’s

judgment. Hence, it is requested that the appellant’s appeal
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be dismissed.

REASONS

As regard Issue No.1 :-
1. g dIEl YaRr 52 8 5, eldidiol]l Hlasda dflofl 2ad-
HidIslofl &2

Herein, the plaintiff has sought the prayer vide para 10(a)

of the plaint as under:

“qoll21@ cIgSloll CIGAIH DlIHoll ESS UAS ollY .

Rvo¢ ofl Aol uHIRlld SAloll §SH FAHIUUI 1Y
&.”

Therefore, the suit property pertains to Entry No. 2408 in
Village Form No. 6, and Village Entry No. 2408 of Village
Form No. 6 describes the property as "Uldl ol.253 €l
¥¥Hlol, HSlolof SIRIAI VI

According to the plaint, Jinabhai Keshavbhai was the
owner of the suit property, and the said Jinabhai

Keshavbhai was the grandfather of the plaintiffs.

Herein, it transpires from the cause title of the plaint that
deceased Parshotambhai, 1.e. plaintiff No.l; deceased
Himatlal, i.e. plaintiff No.5; deceased Bhaniben, i.e.
plaintiff No.6; deceased Vajiben, i.e. plaintiff No.7;
deceased Lilaben, i.e. plaintiff No.8; and deceased
Vijayaben, i.e. plaintiff No.9, were the heirs of deceased
Jinabhai. Plaintiff Nos.1 and 5 were the sons, while
plaintiff Nos.6, 7, 8, and 9 were the daughters of deceased
Jinabhai.
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Herein, it is pleaded by the plaintiffs that, by way of Lekh
(Deed) No0.40, the suit property was given to Jinabhai
Keshavbhai by Bilkha State, and that fact has been
admitted by the defendants before the Mamlatdar Court.
However, the alleged document of admission has not been
produced by the plaintiffs. The plaintiffs have produced
one Lekh at Exh.62, wherein the names of Bhimji Keshav,
Keshav Jina, Nanji Keshav, Jina Keshav, and Manji
Keshav are stated. Therefore, from the document at
Exh.62, the sole ownership of Jina Keshav is not
established, because the said deed mentions the names of

all the brothers of Jina Keshav.

Ownership of any immovable property can be acquired by
the modes provided under the Transfer of Property Act,
such as by way of transfer, lease, charge, mortgage, gift,
etc. Further, immovable property can also be acquired by
way of testamentary succession, succession by inheritance,

grant, or adverse possession or by way of grant etc.

Therefore, the plaintiffs are required to prove by which
mode deceased Jina Keshav became the owner of the suit
property. Herein, the plaintiffs have not produced any
documentary evidence to show how Jina Keshav became
the sole owner of the suit property. The plaintiffs have
produced only Entry No0.2408 of Village Form No.6,
wherein it is stated that: “GE211H 2113 DRI SHUMIY
ol il AHAN SRIAI Uidl 6itiR—5 3 of| ¥Hlol HSof

of SRRIAViIg AIA 8.’
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Therefore, Entry No.2408 shows that, by way of Account
No.163, the suit property stood in the name of deceased
Jinabhai Keshavbhai; however, such entry does not prove

how Jina Keshav became the owner of the suit property.

Herein, in the deposition of defendant No.2, it is deposed
in Paragraph No.6 of the examination-in-chief at Exh.76

that:

“ A1 siHHl VRl eslsa Adl & 5, a1 Hlesa Yo
diglAAlall ElEl dl dall MHIgAla Auiell HAd ¥
GllE R/ ¢ /Yo dl A% 5 A WRAIHI DIl 3 AY
dgl dol g 1l 34, dlal® $AU dl
Hol 5219 U eRAA S1¢cfls dguel edd...”’

Therefore, this is nothing but a judicial admission, and by
way of such judicial admission, defendant Nos.1 to 3 have
admitted that the property belonged to Jina Keshav and the
brothers of Jina Keshav. Therefore, even such judicial
admission does not prove that the property belonged

exclusively to Jina Keshav.

Herein, the plaintiffs have pleaded that the defendants
admitted before the Mamlatdar Court that the property
belonged to Jina Keshav; however, no admissible
document evidencing such admission has been produced
by the plaintiffs. Therefore, mere pleadings of the plaintiffs

do not prove any admission on the part of the defendants.

15.10 Therefore, herein, it was the duty of the plaintiffs to prove

that Jina Keshav was the sole owner of the suit property.
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However, the plaintiffs have failed to prove such facts, and
therefore, Issue No.l has been decided by the Trial Court

in the proper perspective.

As regards issue No.2:
2. gj &ldail eld] Aicindiofl 2AAel] BHEIGdal 2Acl B2

15.11 Herein,trial Court has observed under para 12 as under:

“(a2) A& sIHAI UIERA dHofl €19l URDHI Yol 1213
dlgsloll CIE2AIH dlIHoll &SSUNS ol ol.RT0L ofl
Aol uHIRlld sJlell gsH sAlHl €le HIdA B.
UlAdIE] a [A.aslaglA yId A & §, ol
Yoy wYlRolstlol As2, 19 ofl sEH-—1 Yo
gldoll e1d] Agoaiaid oiefl ddl Y 1d S & sIRE
§ 9I1E] 2doYoll §SH AN F SRIEISI WS] HAA &
doil GUAI s ol®fl. A1 oSS Giladl Wy
¥Y3RSlsUal As2, 1¢9S ol sEH— Lla dgl
410 Ad] ¥33] & ¥ ofIA Yxai B,

11. Suits not to be entertain unless plaintiff has exhausted of
appeal;-

No Civil Court shall entertain any suit against the
Government on account of ant act or omission of any
Revenue Officer unless the plaintiff first proves that
previously to bringing his suits he has presented all such
appeals allowed by the law for the time being in force,as
within the period of limitation allowed for bringing such suit
it was possible to present.

glcioll sIHHi d1€]l €dRl Ais-ur &l Y &Ad
HIHAAERE Yol1P1@al 1A CIE2IIH 2lIHoll SSUS ollY
o.2¥0¢ dl.ac¢/<¢/o0oU dofl olyRdd & A 26
Sdlofl ¥ §SH SA © d gsH A1A SIF qld A%l
eluid 5411 A1dd ddl eslsd 3sS U el Aal
d1€]1 vl diloll Bae duidai 441 819 A1 duH1A
52 sAsei AUld sd ol d eslsd dIsRd 8.
AIH, dIEl YRl dHal ¥ WSIRAT HA & d WS]all
BGURI12I sUIHI 241d aiel].”
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15.12 Herein, as stated above, the main relief sought by the
plaintiffs in Paragraph 10(a) is as follows:

"%all91g dIgSioll GIG2AIH dlIHoll &S UAS ollY ol.

w0 ofl gl uHIRNd SAloll §SH SAHIAUI 4RY
é.n

15.13 Therefore, for such relief, Section 11 of the Revenue
Jurisdiction Act, 1876, as stated above, comes into play,

which provides as follows:

“11. Suits not to be entertain unless plaintiff has exhausted of
appeal-No Civil Court shall entertain any suit against the
Government on account of ant act or omission of any
Revenue Officer unless the plaintiff first proves that
previously to bringing his suits he has presented all such
appeals allowed by the law for the time being in force,as
within the period of limitation allowed for bringing such suit
it was possible to present.”

15.14 Therefore, for such relief, the suit is barred by the
provisions of the Revenue Jurisdiction Act, 1876.
Therefore, the finding recorded by the Trial Court on the

said issue is proper and correct.

As regards issue no.3:
3. < dI€loll €191 AHY HAUTEIH] B?

15.15 Herein, the Trial Court has observed in para 13 as under:

“LAER sIHHT dIE]l edRl dddll €19l R €]
dddll HidISlell Acesdall soiod ulddielA di€la
AUl AT B sl HRIl olle dHi SIS Sy,
ARAY Bl 52 sAA olgl ddl SsARIdldl] EIE
HIPIUIHI A1Ad B, HER SIHHI dIE] EURI A1 MAH dl
giead @Aesd qdidldl aidlslel & adl s
SsAAclal] E1€ HioldIai 2419d o, di€]l daall e1q]
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RDHI & AdHoll AiS—3R ofl YRIdlall AldIEatIHIHI
UAUIElRARA diedd wdloiall soil sAR dlel d
SUR URYL weiddl o8l g€l eAyuicHd
YRAIdHA 1ol A4is—3 daid vlAdidlal [Q.aslae
EURI BA2 dUIA SUIH] A1dd & ¥AHi dHBI wRIdd
8 %5, udAldHceid ddall NAdI® iR & Ba A
AR, el dyefl 93] 21l R ddoll GaR 3R, 33
gvofl &dl 2l €1d] Elvd sAT AR dioll BH wo
¥of] &l 2Aal d=A1 Yol1218H1 w0, wU 9¥ef] 2B & il
dHofl YoH YRl Yoll21g Hi &JAA B. AHIH, dIE] YR
dglead Mesdall soial MlAdiElRA sar dlyl d
23df] SIS 85Isd dI€] 2urey@l wRlddl o8], Ais-
$5 i Aesdall geiodi /53 diofl Pesdo A
8. dIgl sAYuicld WRAIAHMIY AIS—3R d3Add]
Bde dulHi A eslsdal 2dIsiR s2 & 5 e1d1dd]
@Aesdal  [Aad delal €1dl 2RDAT 5 Adall
APieaiHIHT AHO sARE wendd o8] ¥ &slsd
welddiofl wdiveld] diloll 8. di€] d¥ dHdll eldl
WRHI A2l 20l SIS eslsd wend 2i9d]
olefl. Ae sIHHI UIAYIE]l d% AHiIS—FSF F9 Ja §¢
el 219 Y SRAUHI AHIdd B FHI £aIAYo]]
dl.Ry/U/AC<¢R dll A%all & ol A%all & Hal d
2SS €2dIdy 8. dIE]l €dRl €dIdoslal Ao
sAMT A1dd o], giglA  sldal  €ldl dl.
A3/C/R09R ol A% IV SUIHI AIAd D. AHIH,
d1€]A eldall £1di AR UY ¢fIE £1uid SA 8. dI€] dB
dHoll €19l 2DAHI 512 ]S ASAG oY Vod] RE
sdlofl gsH sAl cARell £211dd & d S1% 21 ASAal
YIEIRA Uil al Glallde] B A B. iy ol.RT0 ofl
Aollofl gsH AR A2 sRHAI d1€] sRidig]l s3] B
8. d1€] Ais—3 dad dHdll uldqiel of. a &l 3 dll
[Q.usldgl edRrl sAUMi AH1dd  Bde  dUIAHI
HIHACER SI2HI 54 AIAd 2Hal SIH IHIoS dl Aol
[A3cudi 5ud 241 dofl H1A SYZ] sAse™i ld
sed ol d eslsd digl 2dIsR &, vRuR dIElA
eldidiof] dierd Mesdal sl dlal sl cuiRell
SI% dlg AsAal Gy A AR, dldleia Ase
253 ol sRIEIS] adadigal Lol Adl dIE]l &ldal
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EId] SOI% HIZoll EIVIA SA &I Eldlg] SI% 2ls
vsAal GG Ydloll 1R U¥HI ElUid ST W,
ulAdiglall digaRrd Mesddi a4’ dy Guridell s
gldig) YN A1 8. &ldall EIYIH GURSd UAUT s
Y dIElRA €ldio] sRRI GURd &ulell AR INAi
eldl evid sd o], 21, dIElA sldall €1d] HHY
HAleIAHI v s ol€l, “

15.16 Therefore, considering the fact that the plaintiffs have not
stated when possession of the suit property was taken by
the defendants and, at the same time, there is an admission
on the part of the plaintiffs that even Parshotambhai had
died 17 to 18 years prior to the deposition of the plaintiffs,
the relevant circumstances are required to be considered.
Further, the documents at Exh.66, Exh.67, and Exh.68 bear
the date 24.05.1982. Further, the documents at Exh.64 and

Exh.65 pertain to partition, and both the documents are

dated 12.08.1950.

15.17 When the plaintiffs have not stated as to when possession
of the suit property was taken from them, it can be
presumed from the documents at Exh.64 and Exh.65 that
the defendants have been in possession of the suit property
since such date. Therefore, considering all the
circumstances, the observation made by the Trial Court
regarding the law of limitation is proper and correct
because, under Limitation Act, particularly Article 65
thereof, the suit is barred by limitation.

As regards issue No.4:

¥. | dIEl EldIAHi HidYUl Yoiofl EIE ANYYI ESSER B?

15.18 Herein, the plaintiffs have failed to prove the fact that Jina
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Keshav was the sole owner of the suit property. At the
same time, so far as the relief prayed for in Paragraph
10(a) is concerned, the same is barred by the provisions of
the Revenue Jurisdiction Act, 1876, as discussed above.
Simultaneously, the suit is also barred by limitation, as
discussed hereinabove. Therefore, the plaintiffs are not

entitled to any of the reliefs prayed for.

15.19 In view of the aforesaid discussion and upon overall
appreciation of the oral as well as documentary evidence
available on record, this Court is of the considered opinion
that the plaintiffs have failed to establish that deceased Jina
Keshav was the sole and exclusive owner of the suit
property, inasmuch as the documents produced on record
do not conclusively prove exclusive ownership of Jina
Keshav. Mere revenue entries and pleadings, in absence of
cogent and reliable documentary evidence of title, are
insufficient to establish absolute ownership in favour of
the plaintiffs. Further, though the plaintiffs have alleged
admission on the part of the defendants before the
Mamlatdar Court, no admissible documentary evidence of
such alleged admission has been produced. Moreover, the
relief sought by the plaintiffs, particularly in Paragraph
10(a) of the plaint, is barred by the provisions of the
Revenue Jurisdiction Act, 1876 and, simultaneously, the
suit is also barred by limitation under Article 65 of the
Limitation Act, as the plaintiffs have failed to prove the
date on which possession of the suit property was allegedly

taken by the defendants, while the documentary evidence
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on record indicates long-standing possession of the
defendants since decades. It is a settled principle of law
that the plaintiffs must succeed on the strength of their
own case and not on the weakness of the defence, and in
the present case, the plaintiffs have failed to discharge the
burden cast upon them to prove lawful exclusive title of
decd. Jina Keshav, possession, and entitlement to the
reliefs prayed for. The learned Trial Court has properly
appreciated the evidence and correctly decided the issues
in accordance with law, and this Court does not find any
illegality, perversity, or infirmity in the findings recorded
by the learned Trial Court warranting interference.
Accordingly, the plaintiffs are not entitled to any of the
reliefs prayed for and the appeal, being devoid of merits,
deserves to be dismissed.

15.20 Therefore, considering the said facts and circumstances,
reply of point Nos.8(1) to 8(4) is in Negative, as discussed
and therefore, following order is passed so far as Point

No.8(5) is concerned:
w“ORDER::

1. This appeal is hereby dismissed. Therefore, the Judgment
and Decree dated 25.02.2020 passed by the Ld. 2™
Additional Senior Civil Judge, Junagadh, in Regular Civil
Suit N0.297/2012 is hereby confirmed and upheld.

2. Taking into consideration the circumstances of the present
case, the appellants shall bear the entire costs of this

appeal.

3. Pursuant to Order 41 Rule 37 of the Code of Civil
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Procedure, 1908, a certified copy of the judgment of this
appeal shall be sent to the Trial Court for the necessary
procedures as stipulated in Order 41, Rule 37 of the Code
of Civil Procedure, 1908.

4. Any interim order, if issued, shall be merged into the final

order.

5. Application(s) pending, if any, shall disposed of

accordingly.

6. The original record shall be promptly returned to the court

below.

7. The decree shall be drawn accordingly.

Pronounced in the open Court today
on this 13™ day of May, 2026.

Date : 13.05.2026
Junagadh.
(B. G. Dave)
Principal District Judge
Junagadh
[ GJ00469 ]



