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[eiefa GuR 2Uld 2Heldd 2119 IR wHdld 2Aeidd 2Hdld e 5414
8 8. ld Aeidd 211 12 Yl sReN ol d sREld ofiel Uldiell
YsIelHl sdlofl 28 8. vUld AAeidd YRidiofl AUl A4yl Widiofl §2
Usie s3] AS B val 2RI S1E Y19lg] YRS SJAIHI ¢id 53]
8 AYUI SRIEI YYO YIUIo) YERAISel SAIHI 41dd o] ddl diRrEl GWR
A1 AR Adl U3 2IRId S1éall IERI 5] 1S 8. 2:4Uld MEIAd [ARAY
duiRl sl HIZ Yl olduE] siRdIg]l Udigdl Hi2 AHIEQI AHI]
AS & AUYYl oIl [BAHI d AHIUUS &Y dl ¥ AUld veldd Y
gV, 2RIA SIE  doll AH2 Y YAA YAdlg] YRAISel  SE &l
dal slgfuLl usRall sREI 94oR § 64l de 5] alivig of FefA UG
cRUlRcll &g HRIT %14 & dY Aelddal dIdl dl 2RI Siall YSIEIH]

822U Sd] K.

(20) Al sIA AU Kl ugdl adNRAAGd gorgHoe Asedl
sAH—13¢ ANl %33 ¥R & F of | Yol & 1 -

S.138 :- Dishonour of cheque for insufficiency,etc.,of

funds in the account :-
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Where any cheque drawb by a person on an account maintaied by
him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in
part,of any debt or other liability,is returned by the bank unpaid,either
because of the amount of money standing to the credit of that
account is insufficient to honour the cheque or that it exceeds the
amount arranged to be paid from that account by an agreement
made with that bank,such person shall be deemed to have
committed an offence and shall, without prejudice to any other
provision of this Act, be punished with imprisonment for a term which
may be extended to two years, or with fine which may extend to
twice the amount of the cheque , or with both:

provided that nothing contained in this section shall apply unless-

(a) the cheque has been presented to the bank within a period
of six months from the date on which it was drawn or within the
period of its validity,whichever is earlief.

(b) the payee or the holder in due course of the cheque, as the

case may be, makes a demand for the payment of the said
amount of money by giving a notice,in writing to the drawer of the
cheque, within thiry days of the receipt of information by him from the
bank regarding the return of the cheghe as unpaid , and

(c) the drgwer of such cheque fails to make the payment of the
said amount of money to the payee or, as the case may be,to the
holder in due course of the cheque, within fifteen days of the receipt
of the said notice.

Expalnation :- For the purpose of this section,"debt or other

liability” means a legally enforceable debt or liability.

(24) A1 510 $2NUIEIA s2Nu1E BSISA YRUIR SWUI HI2 2AIS—0U
el Uldlig AculRio} AllEally AHIUA 8. FHI AAIA sAyIEad] anIA

&slsdle YolRlddal s 8. dHY SARUIEIRA s2lulEall sIA 2Ais—u ]
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AAd As, Ais—a5 &l GUASd Vs Iedl Uyl 23Aall A1, dHis—9 &l
Sldios alldldell 218l sIUl, 2is:  a¢ &l .23, e sidl
dlos) 2dlu, dis: ac &l 21R1Ulal ollE]A o1 211 243af] Ul22 Uidlall 25
AWE, is: 20 Yl vRMA 210 oldlRd AsYxssel A AIS URd
2Adlio) SUR Y AV 8. Al SIA sARUIEUIoll 5H Yol SAUIE
Aol AR duRr el s 8 ua Bcedl uiRI—© gyl Asollial
Hdloll 20ig @d 8. AURIIa s1UIE suTell A dNoll AHUAINHI 2i21d
GuAlal HI2 URdlofl oR2 usdl sARUIEloNl Aus A 2ial UdIofl aHidlel
. Y [@ardioll ofld HARIVUIA 1€l wRAell s25 se5 gd 31.4
,00,000/— &1& Ggloll YR Y dldd. sUIElA AR WAl R2
usdl AR uidefl ddl Aisie sl sbIEla AA4.9].95.2.dis,
FAYR A5, %YoilPIz AUlell AS 0l.000q¥ WH 31.9,00,000/ —
all d1.20/0C /0R all A% AS HIUA Hal d JS olividl ol A5l ce §
Sail A A1¥ Ud 53d. ¥R s3AIEl0l] eié1d Uoll Bde durd KdIHi
AId dl dHl weIdd 8 5 7 AR Hal 3TUAI DS diviall GlEAIHI
dsi3] s ANdl 8. A1 As AR Hal 363 Js AAVA). 21 VS
AHRIVIA Hol dI.R0/0E /202 ol A% AHIUA]. 241 Asdll slgf vl [Aaid
HIA eloRlHi oRIRAE ol ARIA Vs A ¥ [EyA cisHi ¥l sAAA."
gy ARl o udofl 4At 3Ul Ul Ui Adl A
SIARAIEIRA a1 2RIl 31,370,000/ — AR SIRAEA Id UIF 24U
gl A sl AdiHd] HI2 As Al2l SAR ol ARIlall clsall SR As
Andd eldla] JosIR SUIHI AH1Ad 8. A1H, HJUIY Uall SAH €ial Adl
A1 s1A s3RUIElA As A10d o2l $ JAsHi dHall 28l a1l dd) SIS eijUIY
6d o®fl. dgHi Al sIA SFRAIEYIN] AHis: WU ol Js oiAgRAoeall

Ay AIY Ud S3d 8. Aeds JsHi 2RIl el a8l 5 A8l SIS



16

gdial SR WRd R o€, dgHi oRAIY U AS \/YRAIA W
8 5 sEld As A ol. el ¥ A olleid i
A1d dl ) ARIYIA As 2110d o1l dl d s s3lé1E]l WA sd] 3d 24194
d clieid sig eslsd 281S GUR AH1Ad oiefl. dgHi i1 SIA ARIUIRA As
sicid SIg $FRAIE s3d &l ddl uel sig eslsa x19d «efl. agai
ARIUlofl Asi A8 of eldiofl dsAR AdIHi A41Ad & %) § d ofleid slef
(o2l iciofll A(GuR Al 2A1dd &l & d dioidell SIE a12]l uel
aurRddiHi A19d oiefl. e ARI] aSell A€g cipU19 A1 2AV]] ASI
da oiefl. %€/l 241 s1A SFUIEUS AA1S—-§ ofl AsHI AURIlell A48] &ldig

ol 41 AS ARIVIRA A41Ud &ld o] YAR YR 8.

(2?) Al s1A ARURA suIElal As AUA &ldlg] ol dAi
RIlof] 248l gldiofl eslsd Yar &dd & ¥l adifliod gorgioe
seoll SHH-1U¢ eI A3C H0lo] VigHlal Slo] & 8. ¥ AEWG

scadloll A1 1A GeAU $41 %33 ¥ 211 8 F of | HY¥ol 8.

S.118.Presumptions _as to negotiable instruments of

consideration: -

Until the contrary is proved, the following presumptions shall
be made:

(@) of consideration - that every negotiable instrument was

made or drawn for consideration, and that every such
instrument, when it has been accepted, indorsed, negotiated
or transferred, as accepted, indorsed, negotiated or
transferred for consideration;

(b) as to date - that every negotiable instrument bearing a

date was made or drawn on such date;
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(c) as to time of acceptance - that every accepted bill of

exchange was accepted within a reasonable time after its
date and before its maturity;

(d) as to time of transfer - that every transfer of a

negotiable instrument was made before its maturity;

(e) as to order of indorsements - that the indorsements

appearing upon a negotiable instrument were made in
the order in which they appear thereon;

(H as to stamps - that a lost promissory note, bill of

exchange or cheque was duly stamped;

(g) that holder is a holder of due course - that the holder
of a negotiable instrument is a holder in due course: provided
that, where the instrument has been obtained from its
lawful owner, or  from any person in lawful custody thereof,
by means of an offence or fraud or has been obtained from the
maker or acceptor thereof by means of an offence or fraud, or
for unlawful consideration, the burden of proving that the
holder is a holder in due course lies upon him.

S.139 Presumption in favour of holder :-

It shall be presumed, unless the contrary is proved, that the
holder of cheque of the nature referred to in section 138 for

discharge,in whole or in part,or any debt of other lability.

(23) A5 GWISd ofHlal YdI Adlei(ciudofl ANarde Yol
visollcHs 28d 8. Ul A AR I Aojdlsiofl [AReLoll YA §
AN %Y s dl A igdHlolollo] Uisel &Ad &ldle] S8l RASIY
Aol d AHA 4| AofHlololl SIRIEN §31AIElA Hll AS atEl. ¥ 2RI A4
SAall A% GUE] dof visal §3 AS B. cARIRARNGI RiEdiol & §
sleflotd grudHi SARUIERA Uldiofl 54 [a1:RISURI YR $A] A&, %12

ARV ddoll ciuIgai &l [Ae8 H12 ASUAI AdlId dl d Yg 2RI R Aol
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A1d] AFN1HI 385 GUR AR did] 5 Al IRGIE SFUIE] SA YRAUR
slofl  wdicied] s3] sARUE Uy BUR  dolld YRl 8.
d Hi2 ARMIA Ulidial A12flell uivRIHI yYsdlofl 2R oell § oy slef
Y] 2% sdIofl 28 dl at&]. AR yie s3uIElall Ya1 Guell uel dotl
15Y oA1dofl uciadl e2iid] Wdlofl GuRell olX) dgai $31 IS 8. 4| 243
olH.2RId  &lg51E M/S. KUMAR EXPORTS V. M/S. SHARMA
CARPETS. 2009(2)GLR 1240 oil YSIEIHI d 43 [QdRel $d 8. Yol

WRI-99 ol Yxol 8,

" The use of the phrase "until the contrary is proved" in Sec.118 of the Act
and use of the words "unless the contrary is  proved" in Sec.139 of the
Act read with definitions of "may presume" and "shall presume" as given in
Sec.4 of the Evidence Act, makes it at once  clear that presumptions to
beraised under both the provisions are rebuttable. Whena  presumption is
rebuttable, it only points out that the party on whom lies the duty of going
forward with evidence, on the fact presumed and when that party has
produced evidence fairly and reasonably tending to show that the real fact
is not as presumed, the purpose of the presumption is over. The accused in a
trial under Sec. 138 of the Act has two options. He can either show that
consideration and debt did not exist or that under the particular
circumstances of the case the non-existence of consideration and debt is so
probable that a prudent man ought to suppose that no consideration and debt
existed. To rebut the statutory presumptions an accused is not expected to
prove his defence beyond reasonable doubt as is expected of the
complainant in a criminal trial. The accused may adduce direct evidence to
prove that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the Court
need not insist in every case that the accused should disprove the non-
existence of consideration and debt by leading direct evidence because the
existence of negative evidence is neither possible nor contemplated. At the

same time, it is clear that bare denial of the passing of the consideration and
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existence of debt, apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record for getting the
burden of proof shifted to the complainant. To disprove the presumptions,
the accused should bring on record such facts and circumstances, upon
consideration of which, the Court may either believe that the consideration
and debt did not exist or their non-existence was so probable that a prudent
man would under the circumstances of the case, act upon the plea that they
did not exist. Apart from adducing direct evidence to prove that the note in
question was not supported by consideration or that he had not incurred any
debt or liability,the accused may also rely upon circumstantial evidence and
if the circumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned in Sec. 114 of the
Evidence Act to rebut the presumptions arising under Secs. 118 and 139 of
the Act. The accused has also an option to prove the non-existence of
consideration and debt or liability either by letting in evidence or in some
clear and exceptional cases, from the case set out by the complainant, that
is, the averments in the complaint, the case set out in the statutory notice
and evidence adduced by the complainant during the trial. Once, such
rebuttal evidence is adduced and accepted by the Court, having regard to all
the circumstances of the case and the preponderance of probabilities,the
evidential burden shifts back to the complainant, and thereafter, the
presumptions under Secs.118 and 139 of the Act will not again come to the

complainant's rescue.” (Para 11)

(2v) A1, BWIsd sielsly WIRYd &lid dgf 2RI Uld 2%

52c Y41€/l AAojHIo] Visol 52 8 5 aigl d ¥1dio] 8 8.

(Au) 2113, GuRlsd srRieIsii uRRad] &lial dgf ARIVIA Uid 2% S
YR1418f] AofHIotof ViSal 53] IS & 5 ote]l d Adig] 8 &. 1 SIA HUIYGUS

sl 211[Fs  AeaRdAl AHIoidel]l S GlRAIY BA 8. XS A
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sia s oiuid udell Gae duld &ial Adl sAUIE]l U1 A
25 ddl 241[&s AeaRdl aRjiddl of &dl dd] SI &slsd 8IS GUR didd
alell. oics sARUIEloll Bde duldAi dA (eidse sdlsdall ollde] AuR
$dl &ldlg] ol SARUIE Elvid 3 dail o Uy UBdI a1l IS RUIYER UJd
gldlofl eslsd ¥LI1dd 8. dHy AHARIUIA A1 UIRl Al —2020 of| AlcHi
3.¥0,000/— ofl HidlEl s3d &ldig ¥LIIdA 8. FAR SIIUIEIRA I
Rigin oflis sl usRr &Ad of &ldioll gosR SE 8. dHY
31.50,000/— ARl Ad—202041 HUA &ldig] ¥RIAd &. dHY
SARAEl P Gade durRiHi AAIRA ARG ARl gsSIHi 31.9
,00,000/— AHIUM &ldlg] ¥IAd 8. AIH, U U $3UIE] 241(Es

3d Ae8Ra1 LR19d] of &dll Al 21t A16A AV ASIY AH o1€].

(a5) gHi olAIY U 2YHId 8 8 § SUIE] osH 22
edl orRdl 8ldie] ¥RI1dd & Ug 241R1Ula 31.9,00,000/— 2AI1UM &l
aAdl sig eslsd gosa 221 Feaai ¥e1dd oefl. ¥e d cllcid ldiAHi 2419
dl 2024 (0) AIJEL-CH 2012457 Ashok Saha Versus Anup Khobragadhe ofl

YSIEloll WI—F HNdIHi 241d dl d of|A Yol B .
"16. The Delhi High Court in case of Lekh Raj Sharma (supra) held that not

mentioning the transaction in the ITR records by the complainant doesn't
imply that the accused has shifted the burden of presumption under Section
139 of the N.I. Act. Moreover, the High Court of Madhya Pradesh in case of
Ragini Gupta (supra) observed that mere non filing of ITR does not prove

that the complainant has no source of income."
AIH, AERE YSIEI A8l ofl. GRU SITA AHUA YSIElall U1

Riegid yol ARMa x1Ua Ggloll 2830fl [Aad osaear edai

e21dd o el d H12el oiAuIg udl Uldiall MR 28d Yridlall ol 2llse
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S eldlg) S8l ASIY olel. 85I A€E YSIEldfl &5Sld &ilal Adl A

uof) A€8 GiRAUIY AleY 2] QAISIY alal.

(29) Al S1A AR dF 1A A 8 S, 2i1S: AU ofl ASA Al
[FdiRall duilRloll 2421 Slall d &slsd 818 GWR AH1Ad oiefl. gsai
AR dSell oiu1d ot AsHi ARl el Ridigg duiier 2Rl

{2141 8d of &ldiofl 8d 8. F&] d 43 ANdIAHI 241D d) all. Y[UH SI12
it is held by SC in Bir Singh vs Mukesh Kumar on 6
February, 2019 that

37. A meaningful reading of the provisions of the Negotiable Instruments
Act including, in particular, Sections 20, 87 and 139, makes it amply clear
that a person who signs a cheque and makes it over to the payee remains
liable unless he adduces evidence to rebut the presumption that the
cheque had been issued for payment of a debt or in discharge of a
liability. It is immaterial that the cheque may have been filled in by any
person other than the drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the penal provisions of Section
138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a payee, towards
some payment, the payee may fill up the amount and other particulars. This
in itself would not invalidate the cheque. The onus would still be on the
accused to prove that the cheque was not in discharge of a debt or liability
by adducing evidence.

39. It is not the case of the respondent-accused that he either signed the
cheque or parted with it under any threat or coercion. Nor is it the case of
the respondent-accused that the unfilled signed cheque had been stolen. The
existence of a fiduciary relationship between the payee of a cheque and its
drawer, would not disentitle the payee to the benefit of the presumption
under Section 139 of the Negotiable Instruments Act, in the absence of
evidence of exercise of undue influence or coercion. The second question is
also answered in the negative.

40. Even a blank cheque leaf, voluntarily signed and handed over by the
accused, which is towards some payment, would attract presumption under
Section 139 of the Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in discharge of a debt.
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AIH, sldall sIA AHIRAUIRA Ais: AU gl sAyEdIn Js
s3IEla AA Bldioll 2ial As Hi 2RIl A8l &ldidll eslsd yaiR
s3d 8. %9l s321€lof 2RIV WA 31.9,00,000/— AL 2854 WA &1
CUR AERE YSIEl Y ULl s3AIE] Al 284 ASHI AUl BSSER ol 8,

Fefl 2RI dFofl 2911 A6 AV 2SI olEl.

(2¢) gldoll sAHi AHIRAUlofl Slweld] wdideld] oiss] sduidfl 9.
AHEIAVA GlIoid A1 AcHd IR & 5, €] adNMA0d JorgHoe vis2all
SE¥lo] AojHlal VisallcHs & ol ARIUlofl [Aee1 Gl LA HojHlof Ui
Sot ARIMIRA aH1H s WR 28lal 1(Cid sdiq] aief] U ASUd ol
gREI A[Cd sWlg] 8. %1 5 A1 SAHI ARIURA dofl [QRess &Ad
oA lolo] Uisal Sl SIg ULl Y14l 2% 5d ofell. agHi Suofl &slsdl
dHY SIUEISIU *12AdIefo] YRIISo Sl ARIU] edRl §RuUIElA AHis—ac
qioN VS SIRAEAWII EUI AYU] dl AR YUIHER] AUl FYIHER]al
aidlell oRUWEY Sl AR AHIUdIHI AH1dd &ldid] eslsd WRIdIsY
Ad dHe sIEISIU AIERIICHS Vo Ialld F2AUIE AHoud YRAUR &d] &l
dHe 0qU(0) A.AL.F. LA, — 2.2, — usuus 2l dRiagiR (.
(Aot g3IRlell YsIEIHT UM RFesiidl Yot 241R1U] Uldlofl Sief eiu19
WRAR s3] A5d ol § SRIEISIA A2AUIS Yo SRUIE Uil YRIYIg]
MUlose 2A1g Widfldl] yxol Uldiell o sdfla s3 asd o]
AR sRUIE Ul Uldlall AIAU YRAUR SAUIHI A5 [oidsdl &ldio] HIR
Hiolg &l dAHy 2RId s ediRl AHARIla dasARdial sAdl ¥ A
Aol 4NAR YsUdloll §5H SAIHI A19d & d 12y 3]d sUIHI 41dd &l

dHi 82d2U sdIgf A1y wRIIg oiefl. F&fl 2Uldaianiel]l 2dla e sl
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