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Exh.:-

Appellants (Original Plaintiff) :

Heirs of deceased Abdul

Mahmad:

Rasida Rafik 53 |Household New

work | Ghanchivada,
Junagadh
VERSUS

Respondent (Original Defendant) :

Ikbalmiya Jabbarmiya Adult| Business | Luvarvada,
Mangrol

Appearance :-
Ld. Advocate Mr. S. A. Shekh for appellant.

Ld. Advocate Mr. K. B. Sanghavi for respondent.
-: JUDGMENT ::-

1.  The facts of the case of the plaintiff :-
1.1  Herein, parties are referred as plaintiff or defendant as they

stood in Regular Civil Suit No.156/2016.
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It is pleaded that the plaintiff in the present suit is the
nephew and legal heir of late Abdul Mahammad and the
defendant is the landlord of the premises occupied by the
plaintiff.

It is further pleaded that the defendant owns an old house
situated in Nava Ghanchivada, Junagadh, consisting of two
rooms, a verandah, a courtyard, and a toilet, with a
traditional tiled roof. Approximately 80 years ago, the said
house was let out on rent to the plaintiff's maternal
grandfather, late Abdul Mahammad, at a monthly rent of
X 8/-. The suit premises comprise an old west-facing house
with a closed entrance door. Late Abdul Mahammad
resided therein as a tenant until his lifetime. During that
period, the present plaintiff also resided in the said
premises as the legal heir of Abdul Mahammad and as a

member of his family.

It is further pleaded that the plaintiff's maternal uncle,
namely, Sitarbhai, son of Abdul Mahammad, also resided
in the same house along with the plaintiff. The plaintiff's
ration card, voter identity card, Aadhaar card, and other
documents bear the address of the said premises. The
plaintiff herself was residing in the said house as a tenant
under the defendant. At the time of the death of the
plaintiff's maternal grandfather, Abdul Mahammad, on
01.10.1989, and even thereafter, the plaintiff continued to
reside in the said premises. Subsequently, upon the death
of Abdul Mahammad's son and the plaintiff's maternal

uncle, Sitarbhai Abdul, on 13.02.2013, the plaintiff was
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still residing in the said premises along with him.

It 1s further pleaded that Late Jabbarmiya Abdul
Mahammad had let out the said premises to the plaintiff's
maternal grandfather, Abdul Mahammad, at a monthly rent
of 8/-. The present defendant is the son and legal heir of
the said Jabbarmiya Abdul Mahammad. When the
defendant stopped accepting rent from the plaintiff, the
plaintiff regularly remitted the rent to the defendant by
money order. The defendant accepted some of such money
orders, but for the last about one year, the defendant has

stopped accepting the rent.

It is further pleaded that the tenanted premises are very
old. Since the toilet had become damaged, the plaintiff got
it repaired at her own expense and made it usable. The
plaintiff resides in the said premises along with her family.
The plaintiff's husband 1s engaged in the business of
fishing and, therefore, has to remain at sea for long
periods, usually 15 to 20 days at a time. The plaintiff's
daughter is married and resides with her husband at
Kodinar. Consequently, the plaintiff alone resides in the

rented premises at Junagadh.

It is further pleaded that recently, due to the substantial
increase in the value of land on which old houses stand and
because apartments and other buildings have been
constructed in the surrounding area, the defendant started
harassing the plaintiff. The defendant sent hired persons to
intimidate and threaten the plaintiff with the intention of

forcibly evicting her from the premises. As part of such
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acts, on or about 02.08.2015, the defendant's hired persons
entered the plaintiff's house, forcibly threw some of the
plaintiff's belongings outside, caught hold of the plaintiff
by the arm, pushed her out of the house, and locked the

entrance door of the premises.

It is further pleaded that the sudden assault left the plaintiff
shocked and frightened. Nevertheless, she gathered
courage and reported the incident to the police station.
However, since the police officials were acting in collusion
with the defendant, they did not take any immediate action.
Thereafter, when the defendant came to know that the
plaintiff had lodged a police complaint, the lock placed by
them was removed, and the plaintiff resumed residing in

the said premises as a tenant.

It is further pleaded that while the plaintiff was residing in
the said premises, the defendant's men frequently harassed
her. As the plaintiff feared for her life and personal safety,
she is presently residing with her daughter at Kodinar.
However, the possession of the tenanted premises
continues to remain with the plaintiff, and her household

articles and belongings are still kept in the said premises.

It is further pleaded that the defendant cannot take
possession of the tenanted premises by force without
following the due process of law. Although the plaintiff,
her maternal uncle, and her maternal grandfather had
remained in possession of the said premises for more than
80 years, the defendant has never filed any suit for

eviction, nor obtained any decree or order from any
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competent court directing the plaintiff to vacate the
premises. The defendant has also never served any legal
notice terminating the tenancy. Instead, the defendant is

attempting to evict the plaintiff forcibly by use of force.

It 1s further pleaded that the plaintiff has been residing in
the said premises for many years. Under the law, where
members of the tenant's family reside with the original
tenant, upon the death of the original tenant, such family
members acquire the status of tenants. The plaintiff is a
family member of the original tenant, Abdul Mahammad,
as well as of his son, Sitarbhai. Having continuously
resided in the suit premises as a member of their family,
the plaintiff is also a tenant of the premises. Accordingly,
the plaintiff's possession is lawful and permissive
possession, and such possession cannot be disturbed or

taken away by force.

It is further pleaded that in the records of the Municipal
Corporation, the house tax register reflects the name of the
plaintiff's maternal grandfather as the tenant, and the
tenant's share of the house tax has been paid accordingly.
The electricity connection in respect of the suit premises
also stands in the name of the plaintiff's maternal
grandfather, and the electricity bills are being paid by the
plaintiff. The plaintiff's voter identity card, identity
documents, and Aadhaar card also bear the address of the

said premises.

It is further pleaded that the defendant resides at Mangrol

and has no personal requirement for the said premises.
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However, due to the increase in the value of the land, the
defendant, through hired musclemen, is threatening and
intimidating the plaintiff and is attempting to obtain
possession of the premises by force and without recourse

to law.

Thus, the plaintiff has sought the relief more specifically
prayed in para 12 of the suit plaint wherein plaintiff has
sought the relief to declare that the plaintiff has been
residing as a tenant in the defendant's house situated at
Nava Ghanchivada, Junagadh City, since the time of her
maternal grandfather, at a monthly rent of 38/-.
Consequently, the defendant, his family members, power
of attorney holder, agents, or any other person claiming
through or under him have no right or authority to evict the
plaintiff from the said tenanted premises or to dispossess
her therefrom without following the due process of law
and without obtaining a decree or order from a competent
Court. Additionally, the plaintiff has also prayed to pass a
decree of permanent injunction restraining the defendant,
his family members, relatives, power of attorney holder,
agents, servants, or any other persons acting on his behalf
from dispossessing the plaintiff from the tenanted premises
situated at Nava Ghanchivada, Junagadh City, or from
interfering with the plaintiff's possession or occupation
thereof, or from preventing the plaintiff from residing
therein, except by following the due process of law and
after obtaining a decree or order from a competent Court
and also prayed for costs of the suit and also sought for

any other relief which deems fit.
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Defense of the defendant:

The defendant, represented by his lawyer, has filed a
written statement cum objections (Exh. 11) denying most
of the facts stated in the plaint.

It is contended that the suit property originally belonged to
the father of the present defendant and the defendant's
father passed away many years ago. Although there are
several legal heirs of the deceased, the plaintiff has filed
the present suit only against the present defendant.
Therefore, the suit suffers from misjoinder/non-joinder of
necessary parties and is liable to be dismissed on that
ground alone.

It is contended that the plaintiff has never been, nor is she
presently, a tenant of the suit premises under the defendant
and the possession of the suit property is with the
defendant and not with the plaintiff. Nevertheless, the
plaintiff has falsely instituted the present suit and has also
wrongly sought an injunction regarding possession.
Therefore, the suit is not maintainable and deserves to be
dismissed.

It is admitted that the defendant is the son and legal heir of
the owner of the suit property.

It is contended that the true facts are that the vacant and
actual physical possession of the suit property is presently
with the defendant. Neither the present plaintiff, nor her
maternal grandfather, nor her maternal uncle was ever a
tenant under the defendant, nor were they ever in
possession of the suit property. The defendant alone is in

possession of the suit property. The defendant occasionally
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comes from Mangrol to Junagadh and stays in the said
house. The defendant does not know the present plaintiff
and has never seen her before.

It is contended that the house tax receipts produced by the
plaintiff have been tampered with by the plaintiff herself
by fraudulently inserting her own name in handwriting. In
the records of the Junagadh Municipal Corporation relating
to house tax, the plaintiff's name does not appear in respect
of the suit property. Thus, the plaintiff has produced before
this Hon'ble Court house tax receipts after inserting her
own name therein in her own handwriting. Since the
plaintiff has produced fabricated and forged documents
before this Hon'ble Court, this Hon'ble Court has ample
jurisdiction to direct initiation of criminal proceedings
against her, and the defendant respectfully requests that
appropriate criminal action be initiated.

It is contended that the plaintiff has never resided in the
defendant's house, nor has she ever been in possession of
the suit property. The plaintiff has never lodged any
criminal complaint against the defendant. The defendant
has never broken open the lock of the house, never
engaged any hired musclemen, and never removed any
lock out of fear of a police complaint. Since the possession
of the house has always remained with the defendant, the
question of breaking open the lock or removing it does not
arise. Even at present, the possession of the suit property
remains with the defendant. None of the plaintiff's
household articles or belongings are lying in the premises,

and the defendant has never caught hold of the plaintiff by
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the arm or forcibly pushed her out of the house.

It 1s contended that the plaintiff has filed the present suit
on the basis of false and fabricated facts with the intention
of extracting a substantial amount of money from the
defendant. If the injunction sought by the plaintiff is
granted, the defendant would suffer irreparable loss and
injury, and the defendant's proprietary rights over the suit
property would be seriously prejudiced.

In a nut shell, prayed to dismiss the suit of the plaintiff

with costs.

Evidence of the parties :
The following evidence has been presented by the plaintiff

in both oral and documentary forms:-

Oral evidence of the plaintiff :

Exh.41 |Deposition of plaintiff — Rasida Rafik

Exh.77

Khalifa
Husband of Rasidaben 1.e. plaintiff

43

Documentary evidence of plaintiff :-

Deposition of plaintiff’s witness — Rafikbhai Sidibhai

Exh.45

Copy of Tax Payment receipt dated 22.04.2013 issued by
Municipal Corporation, Junagadh

Exh.46

True copy of Tax Payment receipt dated 10.04.2015
issued by Municipal Corporation, Junagadh

Exh.47

Copy of details of Electoral Card of Chauhan Abdul Sitar
and Khatija Rashidabhen i.e. plaintiff

Tentative
Exh.48

True copy of Ration Card of Chauhan Sitarbhai Abdulla

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.49

Copy of Tax bill for the year 2012-13 issued by Junagadh

Municipal Corporation
(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Exh.50

Copy of Voter ID Card of Khatija Rashida 1.e. plaintiff
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Exh.51

True copy of Acknowledgment dated 15.09.2014 for
Aadhar Card in the name of Kahlifa Rasahida Rafikbhai

Tentative
Exh.52

Copy of application addressed to PSI, A-Division Police

Station, Junagadh
(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Exh.53

True copy of Death Certificate of deceased Sitarbhai
showing date of death as 13.02.2013

Exh.54

True copy of Death Certificate of deceased Abdulla
showing date of death as 01.10.1989

Exh.55

True copy of Death Certificate of deceased Halima
showing date of death as 24.04.1992

Exh.56

True copy of Electricity Bill for the month of November,
December

Tentative
Exh.57

True copy of Electricity Bill for the month of November,
December, 2015 in the name of Abdulla Mamad

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Exh.58

True copy of Tax payment receipt issued by Municipal
Corporation, Junagadh for the year 2016-17 in the name
of Jabbar Miya

Tentative
Exh.59

Copy of Electricity Bill and payment receipt in the name
of Abdulla Mamad for the month of November,
December, 2015

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.60

Copy of Tax Payment receipt dated 10.04.2015 issued by
Municipal Corporation, Junagadh for the year 2014/2015

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.61

Copy of money order dated 24.09.2003

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.62

Copy of Judgment dated 27.02.2015 of Civil Misc.
Appeal No.12/2014

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.63

Copy of order dated 10.03.2015 passed below Exh.5

(Said document has not been referred by the Trial Court in the Documentary List
at para 6)

Tentative
Exh.64

Copy payment receipt dated 27.02.2017 for depositing

rent amount of Rs.576/- for six years in the Court
(Said document has not been referred by the Trial Court in the Documentary List
at para 6)
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Exh.65

True copy of Tax payment receipt dated 04.12.2017
issued by Municipal Corporation, Junagadh

Exh.66

Copy of payment receipt dated 04.12.2017 issued by
PGVCL

Exh.67

Paper showing the electoral details of Khalifa Rashida
i.e. plaintiff

Tentative
Exh.68

Copy of Caveat Application

Tentative
Exh.69

Postal acknowledgment card of RPAD

Tentative
Exh.70

Copy of application dated 18.03.2017 written by
Rasidaben Rafikbhai i.e. plaintiff addressed upon (1) IG,
Junagadh, (2), Superintendent of Police, Junagadh, (3) PI,
A-Division Police Station, Junagadh in respect to offence
punishable u/ss.447, 448, 392 114 etc. of [PC

Exh.71

Copy of FIR No.I-37/2017 registered with A-Division
Police Station, Junagadh lodged by Rasidaben
W/o.Rafikbhai Sidikbhai Khalifa i.e. plaintiff against
Ikbalmiya Jabarmiya i.e. defendant and others

Exh.72
Exh.73

Two photographs
(Said photographs have not been referred by the Trial Court in the Documentary
List at para 6)

Exh.86

Payment receipt dated 12.09.2019 issued by PGVCL

Exh.79

Closing purshis

4.4 Evidence of the defendant :
Oral evidence of the defendant :

Exh.83

Deposition of defendant — Ikbalmiya Jabbarmiya

Exh.87

Deposition of defendant’s witness — Ezaz Abdulkadar

Mahida
Neighbour of Defendant

Exh.88

Deposition of defendant’s witness — Hanif Nurmahad
Mahida
Neighbour of Defendant

Exh.92

Deposition of defendant’s witness — Husen Abdula
Ghoghari
Neighbour of Defendant

Exh.93

Deposition
Hasanbhai Padaya

of defendant’s witness Munirbhai
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Neighbour of Defendant

52

Right of the defendant to lead further evidence was closed
by passing an order below Exh.1 on 09.08.2021.

Issues framed by the court below.

After considering the material proposition of facts as well
as law and at where parties are at variance following issues
have been framed vide Exh.40 under the Order 14 of the
Code of Civil Procedure Code, 1908 (hereinafter be

referred as ‘the Code’).
1. g€l A10fld 2B 5, dI€]l eididing Hsloiall HIR{ls

3.¢/— ofl clisied] AigAId & ol dofl o 4]
SEINEK

2. g UIE] eldidi Hidul Yoiol] ElE HNUU| BSSER B7

3. g 9igl Aofld 2B B, e1dl €vid Sl AHA dIE]
Ui E1919101 HSlololl SO &dl ol oflHER Sle
EURI HollggSH ANRAI GllE UG EIRA HlAdIElA
AeR 50l laoidlyds Aad] dlud & al dlHER
S1& ol §Sofl AolIE S B?

¥. g dIEl Ais—30 ofl KRDHI HiRUI Yool elel (),
(of) 2ol (8) ANYUI ESSER 87

U. 3] 8SH ol §SHal1Y?

Findings of the Ld. Trial Court on above issues are as
under.

1. In Negative.

2 In Negative.

3. In Negative.

4 In Negative.
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5. As per final order.

After considering the materials available on record, the 3™
Additional Senior Civil Judge, Junagadh (hereinafter
referred to as “Ld. Trial Judge”) has rejected the plaintiff’s
suit. Aggrieved by this judgment and decree, the plaintiff
has filed this appeal.

Since the appeal was not dismissed under Order 41, Rule
11 of the Code of Civil Procedure, notice as contemplated
under Order 41, Rule 14 of the Code has been issued to the

respondents, who have appeared before this Court.

Point for determination :-

I have perused the entire record of the court below, heard
arguments of Ld. Advocates of the parties and considering
the matter, following points under Order 41, Rule 31 of the
Code of Civil Procedure, 1908 are arose to decide present
appeal.

8.1 Whether the judgment & decree of Regular Civil
Suit No.156/2016 which is in question is arbitrary,
capricious, perverse and illegal, and judgment &
decree required to be interfered ?

8.2 Whether the trial court failed to decide the issues in
the proper perspective?

8.3 Whether the trial court failed to consider the
documentary evidence in the proper perspective?

8.4 Whether the Trial Court failed to provide adequate
reasoning while discussing the issues?

8.5 Whether the Trial Court misinterpreted the evidence
concerning the Indian Evidence Act, 1872, the
Gujarat Rents, Hotel and Lodging House Rates
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Control Act, 1947 (in short “Rent Act”) ?

8.6 What order should be passed in this matter?

Reply of the said points under Order 41, Rule 31 of Code
of Civil Procedure, 1908.

(1) In Negative, as discussed.
(2) In Negative, as discussed.
(3) In Negative, as discussed.
(4) In Negative, as discussed.
(5) In Negative, as discussed.
(6) As per final order.

As to maintainability of appeal :

Herein, the decree of Civil Court has been challenged and

for that Section 29 of The Gujarat Rents, Hotel and

Lodging House Rates Control Act, 1947 (now it is referred

as 'Rent Act') comes into way and it says that :-

“Appeal.--(1) Notwithstanding anything contained in any
law, an appeal shall lie

[(a) in the City of Ahmedabad, from a decree or order made
by the Court of Small Causes, Ahmedabad, exercising
jurisdiction under section 28 to a bench of two judges of the
said court which shall not include the judge who made such
decree or order;]

(b) [elsewhere from a decree] or order made by 144[a Judge
of the Court of Small Causes established under the Provincial
Small Cause Courts Act, 1887, 145[or by the Court of the
Civil Judge deemed to be the Court of Small Causes under
clause (c)of sub-section (2) of section 28] or by] a Civil
Judge exercising such jurisdiction, to the District Court:

[Provided that no such appeal shall lie from—

(I) a decree or order made in any suit or proceeding in
respect of which no appeal lies under the Code of
Civil Procedure, 1908;

(IT) a decree or order made in any suit or proceeding
(other than a suit or proceeding relating to possession)
in which the plaintiff seeks to recover rent and the
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amount or value of the subject matter of which does
not exceed-

[(1) where such suit or proceeding is instituted in the
City of Ahmedabad, two thousand rupees, and]

(i) [where such suit or proceeding is instituted
elsewhere the amount upto] which the Judge or Court
specified in clause (b) is invested with jurisdiction of
a Court of Small Causes, under any law for the time
being in force;

(i11) an order made upon an application for fixing the
standard rent or for determining the permitted
increases in respect of any premises except in a suit or
proceeeding in which an appeal lies;

(iv) an order made upon an application by a tenant for
a direction to restore any essential supply or service in
respect of the premises let to him.]

[(1A) Every appeal under sub-section (1) shall be made
within thirty days from the date of the decree or order, as the
case may be :

Provided that in computing the period of Ilimitation
prescribed by this sub-section the provisions contained in
sections 4, 5 and 12 of the Indian Limitation Act, 1908 *
shall, so far as may be, apply.]

[(2) No further appeal shall lie against any decision in appeal
under subsection (1) but the High Court may, for the purpose
of satisfying itself that any such decision in appeal was
according to law, call for the case in which such decision was
taken and pass such order with respect thereto as it thinks
fit.]

[(3) Where no appeal lies under this section from a decree or
order in any suit or proceeding [in the City of Ahmedabad the
bench of two judges, specified in clause (a) of sub-section (1)
and elsewhere] the District Court, may for the purpose of
satisfying itself that the decree or order made was according
to law, call for the case in which such decree or order was
made and pass such order with respect thereto as it thinks
fit.]”

Therefore, in suit relief as to possession of the suit
premises is sought and therefore, under said Section this

appeal is maintainable.

Further neither decree under challenge has not been passed

by the consent of the parties nor it is decree of suit of the
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nature cognizable by the Courts of Small Cause prescribed
in sub-section (2) and (3) of the Section 96 of the Code of
Civil Procedure,1908, and therefore the present appeal is
maintainable and under the Gujarat Civil Court Act, 2005

this court is empowered to hear first appeal in present case.

THE POWER OF APPELLATE COURT AS PROVIDED
UNDER THE ORDER 41 RULE 33 OF THE CODE OF
CIVIL PROCEDURE, 1908:-

Under O-41 Rule-33 of the Code of civil procedure,1908,the
power of court of appeal has been provided and it is
reproduced herein as under-

" 33:Power of Court of Appeal-

The Appellate Court shall have power to pass any decree and
make any the order which ought to have been passed or made
and to pass or-make such further or other decree or the order
as the case may require, and this power may be exercised by
the Court notwithstanding that the appeal is as to part only of
the decree and may be exercised in favor of all or any of the
respondents or parties, although such respondents or parties,
may not have filed any appeal or objection 1.1. Ins. by Act
104 of 1976, Sec. 87 (w.e.f. 1st February, 1977). [and may,
where there have been decrees in cross-suits or where two or
more decrees are passed in one suit, be exercised in respect
of all or any of the decrees, although an appeal may not have

been filed against such decrees] :

10.2 Therefore, by reading said provision then it is quite clear

11.

that the court of appeal can pass any order or decree which
ought to have been passed and such power can be

exercised against any party to the proceedings.

Arguments of the appellants side : (original plaintiff)
The learned advocate for the appellants/original plaintiff

has filed arguments encircling the facts stated in the appeal
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memo as well as stand taken in the suit before the Trial
Court.

It 1s argued out that though there was a strong prima facie
case of the appellant/plaintiff, the Trial Court has failed to
allow the suit of the plaintiff.

It 1s further argued out that the trial Court has not properly
appreciated the evidence on record and has also not
considered the earlier order passed in the matter by the

previous Officer.

It is further argued out that the interim injunction
application of the plaintiff was allowed and upon breach of
the said order by the respondent, it was ordered to decide
the contempt petition along with the suit but the Trial
Court has failed to pass any such order regarding the said

contempt of Court application.

It is further argued out that though the documents adduced
on record were favouring the plaintiff, the Trial Court has
failed to consider the same and erred in passing the

impugned Judgment and Decree.

Thus, it is prayed to allow the appeal and suit of the
plaintiff and thereby quash and set aside the impugned
Judgment and Decree of the Trial Court.

Arguments of the respondent : (original defendant)
Learned Advocate for the respondent has filed his written
arguments vide Exh.7 wherein he has re-iterated the stand
taken before the Trial Court in the written statement.

It is argued out that an application alleging breach of the



12.3

(18) RCA No. 14 /2024

injunction order was filed under Order XXXIX Rule 2(A)
of the Code of Civil Procedure, 1908 (in short “CPC”), and
the same was decided along with the suit. Therefore, if a
party is aggrieved by an order passed on an application
under Order XXXIX Rule 2(A) of the CPC, such party
ought to have preferred an appeal under Order XLIII Rule
1(r) of the CPC, which the present plaintiff has not done.
Hence, the issue relating to the alleged breach of the
injunction order cannot be raised in the present appeal.
Nevertheless, as a matter of abundant caution, the
defendant has also made submissions regarding the
application for breach of the injunction order, which came
to be rejected against the plaintiff. However, principal
contention remains unchanged, namely that in a regular
appeal under Section 96 of the CPC, an order passed under
Order XXXIX Rule 2(A) of the CPC is, in fact, appealable
under Order XLIII Rule 1(r) of the CPC. Since no such
appeal has been preferred, the present appeal is only an
appeal under Section 96 of the CPC, and it should be
treated accordingly.

It is further argued out that the present plaintiff has also
relied upon Order XLI Rule 23 of the CPC. In fact, Order
XLI Rule 23 merely confers upon the appellate court the
power to remand a case. Nowhere in the memorandum of
the present appeal has it been stated that the case ought to
be remanded. Therefore, the present appeal cannot be
treated as one under Order XLI Rule 23 of the CPC, and

for the same reason, the appeal deserves to be dismissed.

12.4 1t is further argued out that the application alleging breach
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of the injunction order cannot be entertained in the present
appeal because an appeal under Section 96 of the CPC
does not include such a challenge. Nevertheless, since the
present plaintiff has preferred an appeal under Section 96
of the CPC and has also referred therein to the application
regarding the alleged breach of the injunction order, the
defendant has made submissions on the said application as
well. However, while maintaining contention that an
appeal against an order under Order XXXIX Rule 2(A) lies
only under Order XLIII Rule 1(r) of the CPC and that such
an issue cannot be considered in the present appeal,
without prejudice to said contention of the defendant, the
defendant has replied to the allegations relating to the
application for breach of the injunction order.

It 1s further argued out in respect to the application
alleging breach of the injunction order that in the present
case, paragraph 4 of the interim injunction application
(Exhibit 5) sought the following two reliefs: (a) That the
plaintiff should not be dispossessed except by following
due process of law. (b) That the plaintiff should not be
obstructed from residing in the rented premises.

It is argued out that according to paragraph 6 of the plaint,
on 02/08/2015, the plaintiff alleged that the defendants
forcibly threw out belongings of the plaintiff and locked
the premises. Thereafter, upon a police complaint being
lodged, the lock was opened, and the plaintiff resumed
residing in the premises as a tenant.

It is further argued out that the present suit was instituted

on 11/08/2016. Thus, according to the plaintiff herself, she
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was residing in the premises on the date of the suit. The
learned Trial Court did not pass any mandatory injunction
directing that the plaintiff should not be prevented from
entering the rented premises. Rather, the injunction merely
restrained the defendants from obstructing the plaintiff
while she was residing in the premises. This necessarily
implies that the injunction would apply only if the plaintiff
was actually residing in the premises on the date of the suit
and on the date of the injunction application.

It 1s further argued out that there is no definite evidence as
to when the defendants allegedly obstructed or
dispossessed the plaintiff. Therefore, in the plaintiff's
application at Exhibit 30 alleging breach of the injunction
order, the issue was framed: "] dI€] 2f1cfld 52 & & €14
EIVIA Sdll AHA dIE]l UIA E1YIYIN] HSlolofl SO &dll ol
ollH.SIE LURI Hollgf §SH A1 GlIE UG EIGIRA HAUIE]A
A€ sui%l (¥od] yds dlad & ol olld.Sl1eall §SHoll
AollER A & 2"

It is further argued out that therefore, the plaintiff is
required to prove whether she was in possession of the suit
property at the time of filing the suit. In this regard, in
paragraph 13 of the examination-in-chief at Exhibit 41, the
plaintiff states that: " €1d] £lvid SUT UBAI Hal 1] EIUd
sAT AR Holld gsHoll w2l (o101 A IR Al RUR
olIE § I HSlolHi 8] &cfl.”

12.10 It is further argued out that however, during her cross-

examination the witness states: " 2 did W3l 8 % £14] £1ud
SAT IR A1 g1 Hsloidi 1] of &l U Hotlef gSHol]

AHW)0l] 85U AR cul‘zg' d HSlolHi 841 213d"
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12.11 It is further argued out that this clearly implies that the
plaintiff was not residing in the suit premises on the date of
institution of the suit, 1.e., 11/08/2016, and that she started
residing there only after the order on the injunction
application was passed on 09/03/2017.

12.12 1t is further argued out that now, if Exhibit 60, namely the
application made to the police dated 18/03/2017, is
considered, it is alleged therein that on the night of
14/03/2017, the defendant, Ikbalmiya Jabbarmiya, along
with three women wearing burkhas, broke the lock and
took forcible possession of the premises.

12.13 It is further argued out that in respect of the said incident,
an FIR being A-Division Police Station C.R. First No.
37/2017 was registered for the offences punishable under
Sections 447, 506(2), 504 and 114 of the Indian Penal
Code, and after filing of the charge-sheet, Criminal Case
No. 2584 of 2017 came to be instituted.

12.14 1t is further argued out that in the said criminal case, the
deposition of Rashidaben Rafikbhai Khalifa was recorded
at Exhibit 14. In her examination-in-chief, she states:
"olofldall [ERA g5aiidHluI HIRR HIsAd] 2ol HIRIAIA
AR &R Higl erguid] 3s] [EAd] 210 &R uidl s3] o)
aleldz HI3l aiivfll ddl yas] 211"

12.15 It is further argued out that however, in her cross-
examination, the said witness states that she does not
remember the incident alleged to have occurred on
02/08/2015. She further states that she does not presently
remember what had happened on 16/03/2017. She further

states that when she says that unknown persons had come,
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about 30 to 35 persons from the neighbourhood had
gathered there, but she did not know any of those 30 to 35
persons. She further admits: "I SIHAHI ARV clall
AHA AT AU 81Y Aol | &R ©ISlal ¥dl @] dd] Yas|
A 8lJ Aal &R wislal oigl G dl HIR] ofivfly ddl uas)
A el dHx a11aR10]l 2 &lJ AY sief cloid ofe].”

12.16 It is further argued out that from the above, it is evident
that there 1s no definite evidence whatsoever to establish
that the plaintiff was obstructed or dispossessed. On the
contrary, the plaintiff herself admits that she was not
residing in the suit premises on the date of filing of the
suit. The witness is also unable to specify when she was
allegedly obstructed. In this regard, the answers given by
the plaintiff in her cross-examination at Exhibit 41 are
reproduced as: (a) "Hal s¢f dIiFlvt &l UlAUIERA 211 HSlalHi
AesiRid sl A diRlu Aie oiefl A NdlA sluie s3d] datl
Sedl [Edq vgdl UlQuiglA vesiRid s3] d A4 Hal AylE
o2fl."  (b) "Hal UQUIERA AHSlaHi AHigdl EAd o8l d
diRlu yer yig o2l

12.17 She further states: "2 did W3] oifl 5 vesiAd s3] A Ugdl
& ol el [Eg sislaiR 2R adl”

12.18 She also states: "1l A42SIAd LAlail A1 A 9N ofIE €1
sl 8 S8 ©9 5 Hal B2l AHY olIE £1d] Sl d AUIE ofefl”

12.19 She further states: "H2sid UlAIE] £dRl &yl AIE Hol
eRHI of A9l [EDd dell g sisleliR AUl 2R-IA Hal LR3I o
A1991 [EDd ¥ slciall £1d] &Ad &."

12.20 She further states: "g SiSlotiR 21g ugdl 2A121R 1R Heloll U]

~N NN n
Eldl e s=dl.
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12.21 She further states: "Uldl21 €2ulol of Audl defl A A HIA
HISl e1dl elvd sl "AIxsIE AUls UIdlA 2200 Higl]
Uld1A H1RI Gla11 AH1AdE dIEAA HSlatHi ¥dl d HSlal Widd
agl A1l 2 WdlA AsIA vl 21d] 2R-0d IR e
A8UISIRI AU [EdH olle AH1 S3] A1x%1E Us UIdH 22214
o)1d 531 UId1A H1Z] 2119 dleA2d HsIal 241Ad1 dH1E]] &R0
HeldiRAl A ofl el s 2d uig WdlA d ua dl9a
alel.”

12.22 Finally, she states: "#Hal dlg 22d HSlaidHi AHIddl MAIE]RA
BesiRId s3I Y SAUIE S A AHU2AIN AIRR AU
[Ed210Ml &dl."

12.23 She further states: "2 did W3l & 3 €1d] £1vid SAT AR 2|
d1e2d Hsloidi 28l of &l Ug Hotle gs2ofl 212W0ll 5219
AR AR d HSlolHi @Al 2-E 2l d % [EUA Aiyall
5:30 ¥l 9 ol YR sislaliR ¥4l oflsAd d diflu Hal AylE
atell & sislotiz AAA ¥ ote] U RatiHi 32N A1) RUR Slof
A19d d AR ciorR Hiell Slot &l 2418/ o Hiell Gadl &
%121z A1) 2A2flotl €130 & digdd AHsIal AId] R Hal
e AIgdl (ESd aigl.”

12.24 She further states: "|dR@i1gll AdA 10l Y&l UlduI€lA A
ay ol vesRId sedl.”

12.25 She further states: "8d & ¥RIg © 5 AHI¥ &l A 9y yzal
YAIElRA 2esiid sl A1 ol A gy usdl eskid
sl dail Helall 2ial diFlu dHal AlE olefl."

12.26 It is further argued out that the deposition of the plaintiff's
husband, Rafikbhai Khalifa, was recorded at Exhibit 77.
The relevant portions of his cross-examination are
reproduced below:

12.27 The witness himself states: "U(QUIElA HIZ) A18 AHIY o]
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S3 i1 AHIUIGHI A allss AA 5 dHal SIS USR IR
5319) al@l A 211 HSlolHi @] 21 AH1UIal LA U] RAEIChof
Gl—2101 Heloll 241 HSlolHi Bl

12.28 He further admits: "1 did Ul & § 41 £1d] £lvid &1 U]
qIE] 41 HSlatHi UAAA o1l A1BE 1A ¥R1A B 3 U[AUIE]A
udigl [ESd aefl."

12.29 It is further argued out that thus, both the plaintiff and her
husband have made statements that are wholly self-
contradictory. The plaintiff has admitted that she was not
residing in the suit premises on the date of institution of
the suit. There is also no definite evidence as to who
allegedly obstructed or dispossessed her. Even in the
criminal case, it has been alleged that unknown persons
threatened her and compelled her to vacate the premises.

12.30 It is further argued out that in these circumstances, there is
absolutely no evidence to establish that the plaintiff was
residing in the suit premises either on the date of filing of
the suit or on the date of the injunction application.
Furthermore, none of the witnesses examined on behalf of
the defendants have stated that the plaintiff was residing in
the premises. The plaintiff has not examined any
independent witness, nor has any neighbour been
examined. Therefore, no question of breach of the
injunction order under Order XXXIX Rule 2(A) of the
Code of Civil Procedure arises. It is, therefore, respectfully
prayed that the application alleging breach of the
injunction order be dismissed.

12.31 It is further argued out that on the merits of the case that in
the present suit, the plaintiff has pleaded that she is
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residing in the suit premises as a tenant and that she should
not be dispossessed except by following due process of
law. In these circumstances, the legal as well as factual
position may be examined on the basis of the oral and
documentary evidence.

12.32 It is further argued out that at the outset, it is submitted that
under no circumstances can the plaintiff claim the status of
a tenant. It is an admitted position that, approximately 85
years ago, Abdul Mahmad was the tenant, and thereafter
his son, Abdul Satar, became the tenant. Abdul Satar died
on 13/02/2013, and he was unmarried.

1233 It is further argued out that the present plaintiff,
Rashidaben, now claims tenancy rights as the legal heir of
Abdul Satar. However, Rashidaben is the daughter of
Rehemabu, who was the daughter of the original tenant,
Abdul Mahmad. There is no case whatsoever that
Rehemabu was ever residing in the suit premises as a
tenant. Abdul Mahmad died on 01/10/1989.

12.34 1t is further argued out that according to paragraph 2 of the
affidavit at Exhibit 41, the plaintiff states that she was
residing with Abdul Mahmad so long as he remained alive.

12.35 It is further argued out that this would imply that the
plaintiff has been residing in the suit premises since her
birth. If she has indeed been residing there since birth, then
her mother, Rehemabu, must also have been residing there
with her. Further, since Rashidaben was born to
Rehemabu, Rehemabu's husband, i.e., Rashidaben's father,
must also have been residing in the same premises.

Alternatively, even if it is assumed that Rashidaben's
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mother, Rehemabu, and her father were residing
elsewhere, it would mean that immediately after
Rashidaben's birth, she was left in the care of her maternal
grandfather. Such a proposition is wholly improbable.

12.36 It is further argued out that if it is assumed that Rashidaben
had been residing in the tenanted premises since her birth
or from a young age (the original tenant, Abdul Mahmad,
having died in 1989, Rashidaben would have been about
18 years old at that time), then it would have to be
accepted that she continued residing in the tenanted
premises with her maternal uncle, Abdul Satar, who was
unmarried. It is wholly inconceivable that in a conservative
and orthodox Muslim family, an unmarried maternal uncle
would keep an 18-year-old unmarried niece residing alone
with him in the premises.

12.37 1t is further argued out that therefore, the plaintiff's version
that she was residing in the premises as a tenant is wholly
illogical. Moreover, all the documentary evidence
produced by Rashidaben before the learned Trial Court
pertains only to the period after 2015. If she had in fact
been residing in the premises since birth or since the age of
18 years, there ought to have been documentary evidence
to that effect. Not only that, but there are also
contradictory depositions given by Rashidaben (Exhibit
41) and her husband, Rafikbhai (Exhibit 77), regarding the
birth of their children. The same is discussed in the
henceforth.

12.38 It is further argued out that one thing is certain: it is wholly

unbelievable that, after marriage, a Muslim woman would
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continue residing with her maternal uncle at Junagadh
instead of living at her matrimonial home. Therefore, the
claim that Rashidaben was residing with Satarbhai is
patently false.

12.39 It is further argued out that if the depositions of the
plaintiff and her witness are examined, it becomes
apparent that both have made false and self-contradictory
statements. Consequently, neither the testimony of
Rashidaben nor that of her husband, Rafikbhai, deserves to
be believed.

12.40 It is further argued out that the material portions of cross-
examination of Rashidaben at Exh.41 are as : "#HI2I &4
H¥H & Al HSlotd] Yo &l % Bl &dll HIF] G vu Y¥dl]
& HIRI SBUI YOt § I #SlotHi vu aN &l 25 £9.”

12.41 She further states: " 21 did Ul & § HRI Adlolloll ¥oH
sisloliR i &Jdd & HIF] H12] [Es—¢ Uil Y4 sislotRa]
AR gdHl odld & HIR ool [Esd] 5 gReiy
sislaiiRefl 242813] 25a3i el &

12.42 Thereafter, in her further cross-examination dated
26/06/2018, the witness states: "R GllE 53
dl.RS /05 /R0a¢ ofl Bde dUIRAHI I AIBE ¥LId & 3
HR UR GlAS] & Usdl Yolldz eeidl &dl ugl sisleliR
clRigl 2RI o [EsAT Yotd1gHi eld ol dil eeld %
ol®fl o [EsAA] 241921 VHal AH1Eld, YaildIgoll UiNRAUINH]
GlRldl A1ERI YollPlzell UiNRAUIO AT AT F Uid|
giRel YUl ¢ld AEld v gRrel Yl yolidigdl

* % ¥ ¥

viRINHI c1ald. HRI ofal [ESRAAT Yol1213H]
AUEYIRA Sdl A aididdl SIF ed1Qss HIZ] U o€, HIR

[Es] 21A1 Yotdiz AR81R] elRledH] ¥oAd &dl. dlislail
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2R GllAslell ¥oH SISlaliR Wid &UAd & AR ofl Yo
Yoi121z glVledai &)l &dl dell SIg evidl HIRl UiA ol
AA ugl g A1 2R—-d ¥ ofell AAal Yot191 8dll &cll.”

12.43 1t is further argued out that the deposition of Rashidaben's
husband, Rafikbhai, was recorded at Exhibit 77. The
relevant portion of his cross-examination regarding their
children is reproduced as: "#12I [ES2I [EST] ofl o SISlolR
uid &Ad! HIRl H1E] [Es?) slslaiiRr uviid ¢ URel JUl ¢ad]
& ¥ 22813] 25co] ol AIE oi&f] d did Uil ot®f] 5 HIR [EsA
AHidl 9 diRel P sislaiiRefl 28K 2gaxi Rl &
AIBE ¥d ¥LINA B § 1A § YRRl P w817 25a
MEld 8. x X X XX AIBE ¥1d ¥R B 5 HR) [EsA AHI€ld
37 UiRel YUl sislairdd 242813] 25aHI (1A

12.44 1t is further argued out that thereafter, in his further cross-
examination, the witness at Exhibit 77 states: " HIR AR
O1sAoll Yo &R &RJAd] ¥ Hiell A BISRAcll YoH Yoll2A@ ol
Glislotl SISlotR YSIA LA § AURY YISAall YoHall EIVAI
Y 531 21g.”

12.45 1t is further argued out in respect to legal position that from
the legal standpoint, the definition of a "tenant" is provided
under Section 5(11)(1) of the Bombay Rent Act.

12.46 It is further argued out that thus, upon the death of the
tenant, the landlord must accept the legal heir as the tenant.
In the present case, the parties are Muslims, and under
Muslim law, no right accrues by birth. At the time of the
death of the original tenant, Abdul Mahmad, only two legal
heirs survived him, namely Rehemabu (the mother of
Rashidaben) and Abdul Satar. If Abdul Satar alone came to

be recognized as the tenant at that point of time, then
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Rehemabu had no tenancy rights whatsoever and could not
have been regarded as a tenant, because she had never
resided in the suit premises along with the tenant.
Consequently, she does not fall within the definition of
"tenant" under Section 5(11)(1) of the Bombay Rent Act.

12.47 It is further argued out that if Rehemabu herself was never
a tenant, then her daughter, Rashidaben, could never
acquire the status of a tenant. Similarly, after the death of
Abdul Satar, his sister's daughter could not succeed to the
tenancy.

12.48 It is further argued out that there is no material on record
showing how many sons and daughters the original tenant,
Abdul Mahmad, had, or how many sons and daughters his
daughter ~Rehemabu had. Therefore, under no
circumstances could Rashidaben become the tenant after
the death of her maternal uncle. Thus, even from the legal
perspective, Rashidaben cannot claim the status of a
tenant.

12.49 It is further argued out regarding the Jurisdiction of the
Suit that as regards jurisdiction, Rashidaben claims herself
to be a tenant and has filed the present suit asserting that,
being a tenant, the landlord cannot dispossess her except
by following the procedure established by law.

12.50 It is further argued out that if that is the relief sought, then
by virtue of Section 28 of the Bombay Rent Act, such a
suit can be entertained only by the Rent Court. A Civil
Court has no jurisdiction to entertain a suit arising under
the Bombay Rent Act and has relied on the precedent
reported in (1) 1985 GLH, page 920 — wherein it is held
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that where a tenant files a suit against the landlord seeking
a declaration that he is entitled to remain in possession of
the premises, such a suit lies exclusively before the Rent
Court under Section 28. (2) 4 GLR, page 90 — wherein it is
held that the question whether the legal heirs of a deceased
tenant have inherited tenancy rights can be decided only by
the Rent Court, (3) 22 GLR, page 674 and 20 GLR, page
762 — wherein it is held that where the issue is whether a
person has inherited tenancy rights under Section 5 of the
Bombay Rent Act, such question can be decided only by
the Special Rent Court constituted under Section 28, and
no other Court has jurisdiction. (4) 27(1) GLR, page 232
and 1985 GLH, page 920 — wherein it is held that the Rent
Court alone has jurisdiction to determine whether a person
has acquired tenancy rights by succession under Section 5.
(5) AIR 1974 Bombay 228 (C) — wherein it is held that
where the dispute pertains to possession between a
landlord and a tenant, the Civil Court has no jurisdiction to
entertain such a suit.

12.51 Thus, it is further argued out that from the very nature of
the pleadings in the present suit, it is evident that the
plaintiff has instituted the suit before the Civil Court,
although, by her own case, the dispute falls exclusively
within the jurisdiction of the Rent Court under Section 28
of the Bombay Rent Act.

12.52 It is further argued out in respect to documents produced
by the plaintiff that the plaintiff has produced documents
such as her Aadhaar Card, Election Card, Ration Card,

etc., as well as receipts showing payment of municipal
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taxes. Documents marked as Mark 4/1 to Mark 4/13 have
been exhibited as Exhibits 45 to 57. The documents
produced at Mark 16 have been exhibited as Exhibits 58 to
61. The rent receipt produced as Mark 23/1 has been
exhibited as Exhibit 64. The documents marked as Mark
44/1 to Mark 44/4 have been exhibited as Exhibits 68 to
71.

12.53 wherein it is held that all these documents have been
produced by the plaintiff. An application was filed by the
plaintifft at Exhibit 42 seeking exhibition of these
documents. There is an endorsement made by the advocate
for the defendants stating that tentative exhibit numbers
may be assigned subject to strict proof. Accordingly,
Exhibits 45 to 64 and Exhibits 68 to 71 have been assigned
only tentative exhibit numbers. Likewise, documents
marked as Mark 39/1 to Mark 39/3 have also been
produced.

12.54 wherein it is held that the plaintiff principally relies upon
her Aadhaar Card, Ration Card, and Voter Identity Card.
However, none of these documents has been duly proved.
When a party relies upon documents such as an Aadhaar
Card, Ration Card, Election Card, or Municipal records to
establish the address of the premises in which she resides,
such documents must be proved by examining the
competent authority or the concerned witness. None of the
documents produced by the plaintiff has been proved in
accordance with law.

12.55 wherein it is held that it is apparent that in the municipal

tax receipt the plaintiff has herself inserted her name in
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handwriting. It was for this reason that the defendant had
filed an application at Exhibit 102 seeking examination of
Asif Munsi, an employee of the Municipal Corporation.
However, since right of the defendant to lead evidence
came to be closed due to his absence, the said witness
could not be examined.

12.56 wherein it is held that under the Right to Information Act,
the defendant has obtained certified copies of the relevant
records. In those records, the name "Rasida Rafik"
appearing in Document No. 16/1 (Exhibit 58) has been
written by hand, whereas the certified copies obtained
under the RTI Act do not contain such an entry.

12.57 wherein it is held that although the defendant had
summoned Asif Munsi, the Municipal Corporation
employee, by filing Exhibit 102, he could not ultimately be
examined. Nevertheless, since all the plaintiff's documents
has been assigned only tentative exhibit numbers, the
burden still lies upon the plaintiff to prove each of them.

12.58 wherein it is held that for obtaining an Aadhaar Card or
Election Card, the plaintiff was required to produce certain
original documents before the concerned authorities.
Neither those original documents nor the original records
have been produced before the Court. Only photocopies
have been produced, and it has not been established that
such photocopies were prepared from the original
documents.

12.59 wherein it is held that in these circumstances, since the
learned Trial Court has assigned only tentative exhibit

numbers to these documents, they cannot be read in
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evidence. Even the Voter Slip (Exhibit 67) appears to have
been subsequently created. Similarly, in the municipal tax
receipts, the plaintiff's name appears to have been inserted
subsequently. Even assuming that Rashidaben may at some
point have paid rent or municipal taxes on behalf of the
original tenant, such payment by itself does not confer
upon her the status of a tenant.

12.60 wherein it is held that accordingly, none of the documents
produced in the present case has been proved. More
particularly, when the plaintiff relies upon these very
documents to establish that she was residing at Junagadh
and in the suit premises, the burden of proving those
documents squarely lies upon her. The plaintiff has failed
to discharge that burden. Therefore, none of the documents
produced by the plaintiff can be treated as proved.

12.61 wherein it is held with regard to the application alleging
breach of the injunction order that the submissions made at
the beginning of these written arguments may kindly be
read as part of the present submissions as well. In
particular, the contradictions pointed out between the
cross-examination of the plaintiff (Exhibit 41) and the
cross-examination of her husband (Exhibit 77) are equally
relevant for deciding the present suit. Hence, the same are
not repeated herein.

12.62 wherein it is held that the defendants has examined
neighbouring residents in support of the case, whereas the
plaintiff has examined no witness other than herself and
her husband. Although the plaintiff stated that she would

produce birth certificates of her children and documents
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relating to their education, no such documents have been
produced.

12.63 wherein it is held that there is no evidence whatsoever
regarding the alleged date on which the plaintiff was
obstructed or dispossessed.

12.64 wherein it is held that thus, the plaintiff is not entitled to
claim any right to continue in possession as a tenant. The
plaintiff was never residing in the suit premises, nor does
she possess any legal right to reside therein as a tenant.
Therefore, considering the evidence on record, particularly
the cross-examinations of the witnesses at Exhibits 41 and
77, and the fact that none of the documentary evidence has
been proved, the learned Trial Court has rightly dismissed
the suit.

12.65 wherein it is held that it is, therefore, respectfully
submitted that the present appeal also deserves to be
dismissed.

12.66 wherein it is held that since the respondent has been
unnecessarily dragged into this litigation, it is further
prayed that costs of Rs. 50,000/- be awarded against the
plaintiff-appellant in favour of the respondents under
Section 35 of the Code of Civil Procedure.

12.67 Thus, in a nutshell, it is prayed that the appeal be
dismissed with costs.

REASONS

As regards issue Nos.1 to 4:

1. g€l A10fla 2B 5, i€l eididing Hsloiall HIR{ls
3l.¢/ = ofl clisied]l AigAId & Aol dofl SO 4]

SEIN R
2. g UIE] eldidi Hidul Yoiol] ElE HNUU| BSSER B7
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3. g digl Aicfla 2 B 5, e1dl €lud sl A4 dIE]
U EI9I9101 HSlololl SO &dl Aal olIHER Sle
EURI HollgESH AMRYI GllE UG EIRA HlAUIElA
AeR 501 olawoiRlyds Aadl dlud & al ofIHER
Sie ofl gSail AolIER S B2

¥. g dIEl Ais—30 ofl KRDHI HiRUI Yool elel (),
(of) 2ial (8) ANYYl &SSER B?

In the present case, it is the case of the plaintiff that her

maternal uncle, Abdul Mahmad, was the tenant of the suit
premises at a monthly rent of Rs.8/-, and that the plaintiff
was residing with the said tenant. So far as the tenancy of
Abdul Mahmad is concerned, the defendant has admitted
in the written statement that Abdul Mahmad was the
tenant. Therefore, it stands proved that Abdul Mahmad
was the tenant of the suit premises.

In the present suit, the plaintiff has sought the following
relief in paragraph 12(a) of the plaint:

“t Al SIHoll dI€lal Yoll213 ABMAI oldl iAo
A1Ad HlAUIElell HIdIS)oll HsiolHi #1ls 31.¢/— ol
ci1siefl deil ailotiail duidedl igd dails @ &, K 4l
cl1gdl 21 siRIEA0f] UslUI ST (Aol &, A21H AEIAdg]
gsHally Al [Aatl A1 %31 viid]l sugdl 5, digloll
soiol @lsigdl ufddiglad 5, doll géollwols, sd
HUICRIRA §, VoY sl 2igld ulsdal &8s 5, A[ESR o]
dg [Astiyel AUl % B."

Thus, the case of the plaintiff is that she has acquired the
status of a tenant in respect of the suit premises.

It is an undisputed fact that the original tenant of the suit
premises was Abdul Mahmad. It is also the case of the
plaintiff that she had been residing in the suit premises
along with the said Abdul Mahmad during his lifetime and
has continued to reside therein even after his death.

The defendant has admitted that the plaintiff's maternal
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uncle, Abdul Mahmad, was the tenant of the suit premises.
The plaintiff claims that, having resided with the original
tenant during his lifetime and having continued to reside in
the suit premises after his death, she has become a tenant
by virtue of law. In these circumstances, the provisions of
Section 5(11)(c) of the Rent Act become relevant, which
provide as under:

5. Definitions :-

(11) "tenant" means any person by whom or on whose
account rent is payable for any premises and includes-

(c) (1) in relation to premises let for residence, any member of
the tenants’ family residing with the tenant at the time of, or
within three months immediately preceding, the death of the
tenant as may be decided in default of agreement by the
Court, and

(i1) in relation to premises let for business, trade or storage,
any member of the tenant's family carrying on business, trade
or storage with the tenant in the said premises at the time of
the death of the tenant as may continue, after his death, to
carry on the business, trade or storage as the case may be, in
the said premises and as may be decided in default of
agreement by the Court”

13.5 In the present case, the provisions of Section 28 of the

Rent Act are attracted, which read as under:

“28. Jurisdiction of Courts :-

(1) Notwithstanding anything contained in any law and
notwithstanding that by reason of the amount of the claim or
for any other reason, the suit or proceeding would not, but for
this provisions, be within its jurisdiction, -

(a) in Greater Bombay, the Court of Small Causes, Bombay,
(aa) in any area for which, a Court of Small Causes is
established under the Provincial Small Cause Courts Act,
1887, such Court and

(b) elsewhere, the Court of the Civil Judge (Junior Division)
having jurisdiction in the area in which the premises are
situate or, if there is no such Civil Judge, the Court of the
Civil Judge (Senior Division) having ordinary jurisdiction,
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shall have jurisdiction to entertain and try any suit or
proceeding between a landlord and a tenant relating to the
recovery of rent or possession of any premises to which any
of the provisions of the Part apply or between a licensor and a
licensee relating to the recovery of the licence fee or charge
and to decide any application made under this Act and to deal
with any claim or question arising out of this Act or any of its
provisions and subject to the provisions of sub-section (2), no
other Court shall have jurisdiction to entertain any such suit,
proceeding or application or to deal (2) (a) Notwithstanding
anything contained in clause (aa) of sub-section (1), the
District Court may at any stage withdraw any such suit,
proceeding or application pending in a Court of Small Causes
established for any area under the Provincial Small Cause
Courts Act, 1887 , and transfer the same for trial or disposal
to the Court of the Civil Judge (Senior Division) having
ordinary jurisdiction in such area.

(b) Where any suit, proceeding or application has been
withdrawn under clause (a), the Court of the Civil Judge
(Senior Division) which thereafter tries such suit, proceeding
or application, as the case may be, may either re-try it to
proceed from the stage at which it was withdrawn.

(c) The Court of the Civil Judge trying any suit, proceeding
or application withdrawn under clause (a) from the Court of
Small Causes, shall, for the purposes of such suit, proceeding
or application, as the case may be, deemed to be the Court of
Small Cause.

Explanation:- In this Section "proceeding" does not include
an execution proceeding arising out if a decree passed before
the coming into operation of this Act.”

Therefore, the question that arises for determination is
whether the plaintiff has acquired the status of a statutory
tenant within the meaning of Section 5(11)(c) of the Rent
Act.

Section 28 of the Rent Act specifically provides that where
any claim or question arises under the provisions of the
Rent Act, the Courts specified under Section 28(a), (aa),
and (b) of the Act shall have jurisdiction to decide such
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claim or question.

13.8 In the present case, the plaintiff has specifically claimed
that she is a statutory tenant within the meaning of Section
5(11)(c) of the Rent Act. Such a claim arises under the
provisions of the Rent Act and, therefore, is required to be
adjudicated under the said Act. Consequently, the
jurisdiction to determine such a claim vests in the Courts
specified under Section 28(a), (aa), and (b) of the Rent Act
and herein, Civil Judge, Junior Division Court is there and
plaintiff has specifically titled that "%ollIgcll olIHER
o], 2Alofl. 2l ¥ 2u18010fl 11, Yotld1@"

13.9 Therefore, the learned Trial Court, i.e., the Court of the
Senior Civil Judge, had no jurisdiction to adjudicate upon
the question as to whether the plaintiff had acquired the
status of a statutory tenant under Section 5(11)(c) of the
Rent Act. This view is fortified by the judgment of the
Hon'ble High Court of Maharashtra in C. J. Ghadiali and
Others v. Z. B. Wadiwalla, decided on 24.07.1981,
wherein, in paragraph 15, the Hon'ble High Court has held
as under:

““15. Whether the plaintiff is a tenant under section 5(11)(c) is
a question which cannot be decided by the City Civil Court
and hence by this Court sitting in appeal from a decree in a
suit filed in the City Civil Court. Prayer (a) which is the real
substantial prayer in the plaint, cannot be granted in view of
section 5(11)(c), in the sense that it includes a right to enter
and enjoy premises. In the circumstances the judgment and
decree of the learned trial Judge is liable to be set aside.”

13.10 Therefore, the learned Trial Court had no jurisdiction to
decide the aforesaid question. On that ground alone, the

suit was liable to be dismissed.
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13.11 However, assuming for the sake of argument that the Trial
Court had the requisite jurisdiction, it is necessary to
examine whether the findings recorded by the Trial Court
are sustainable in law and on facts.

13.12 To establish her claim under Section 5(11)(c) of the Rent
Act, the plaintiff was required to prove that she was a
member of the tenant's family and that she was residing
with the tenant at the time of, or within three months
immediately preceding, the death of the tenant.

13.13 In the plaint, the plaintiff has pleaded that her maternal
uncle died on 01.10.198

13.14 In support of her case, the plaintiff has produced a ration
card at Exh.48. However, the said ration card stands in the
name of Sitarbhai, though it contains the name of the
plaintiff. The said document does not establish that the
plaintiff was residing with her maternal uncle at the time
of his death.

13.15 The plaintiff's date of birth is 12.04.1969. Therefore, it was
incumbent upon her to prove that she was residing with her
maternal uncle at the time of his death. However, no
documentary or other cogent evidence has been produced
to establish that she was residing with him when he died.

13.16 The plaintiff has also produced Exh.61, which stands in the
name of Hanif Satar Abdulla and not in the name of the
plaintiff. On the contrary, the defendant has admitted in the
cross-examination that the son of the plaintiff's maternal
uncle was residing in the suit premises at the time of the
maternal uncle's death. Defendant No.l has stated in his

cross-examination, "A12{l ¥RINA & 5 HIX RAdReHIY BdI
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edl..."

13.17 Thus, the plaintiff has failed to produce any documentary
evidence to establish that she was residing with her
maternal uncle at the time of his death, as required under
Section 5(11)(c) of the Rent Act.

13.18 The plaintiff has been examined at Exh.41. In her cross-
examination, she has admitted that:”...24 did U3l & 5 HI2l
dlollofl ¥oH SISloiRHi LA B. HIZ] HIZ] [Es?] 16 U0l
A sislaiRell 242813 25a3i ¢1Rd 8. HIF] ool [Es?] ©
giRel Yl sislaiiRofl 212513 25aHi (A &.... siSlolRA
HIR 22Ul SIS] & FAHI 2] Uld Ucoll Al AHHRI AHlASlail
ol &... HR O WIISIS & JS YollPlze] & Jld WS
sislolirg] B...4RI AU &I GIE § SISlaiR 2R—-d &d] ug
A19s WdS UG &dl.

13.19 Further, she has admitted that “d GI§ SURY EdI HI2 A
gld ol Hol @igd dlB HIRI ollHel]l uslxU AHudIHi 241
glJ dg olald ol€fl. A did Uil 8 § ¥ Ud A1dd Holl 24152
A Y I B d AdR ACEA ¢lIgd &l ARl B.

13.20 Further, she has admitted that “ 23 did W3l & % €19 €1vid
SAT AR A1 g1 HSloid | 8]l of &l U Hotlg gSHol
HRYoll 82U AHIRA RUR § d HSlotHi 81 2Jd.””

13.21 Further she has admitted that “¥#1RI o5 [ES2IA1all Yoll2132]
AHEYRI Sl d odiddl slg a9 HRl Ui
ol®fl. . duell YoH YolPlz elRUleddi &Jdl dell sig

emidl HIZl uiA o1e].”

13.22 Her husband has deposed vide Exh.77 and he has admitted
that “ #IR1 €182 al Elsilall %ol SISlailR viid &Ad]. HIZ)
H12] €153 slslaiiR viid viis UlRel HUl crRld] 8.
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13.23 Further, he has admitted that “ Ad1d: d#HRI Ucdll Yallol@
8dl dl dHIRI GINS] SISlolR ASAI Bl &dI? ¥UIG: HIR
91520 Hizl &1 ugl Il Ucoll Yotz 241l 240l A 219
¥l &l &dl. 8d ¥eNg © & dAy Uyl HR] ucofl Yolldl@
28d] &d] 2Aal ©IsAA] Hl2l Ad] €ISA SISlaliR AHIAd!._. A
ARY YISAAIall allH SISlolRHI RIcISISHI &,

13.24 The defendant has examined Ezaz Mahida at Exh.87. In
his examination-in-chief, he has deposed that the plaintiff
was not residing with Satarbhai. During his cross-

examination, the witness stated that:“ 21 did w3 el 5

AAHRI eRHIY] A5l AsI E191dIT] HSlal e ASIY alEl.”

13.25 The defendant has also examined another witness at
Exh.88, who has deposed that the plaintiff was not residing
with Satarbhai. In his cross-examination, the witness has
stated as under: “ did vl o1&l 5 MleIdlal alloiyief] 4]
% [A2dRHI &dI &dl.”

13.26 The same fact has also been deposed to by the witness,
Husenbhai, at Exh.92. In his cross-examination, the
witness has stated as under: “118€ %©I1d & % (eIl
HIHI AdRNY d gsatidciigot] Higd &dl.”

13.27 The same fact has also been deposed to by the witness,
Munirbhai Hasanbhai Padaya, at Exh.93.

13.28 Thus, the following facts emerge from the evidence on
record:

A. The plaintiff's maternal uncle, Abdul Mahmad, was
the tenant of the suit premises;

B. Sitarbhai was the son of the said tenant, Abdul
Mahmad;
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C. The plaintiff possesses ration cards pertaining to
both Junagadh and Kodinar.

D. The plaintiff has admitted that her children received
their education at Kodinar.

E. The plaintiff has failed to produce any documentary
evidence to establish that she was residing with her
maternal uncle at the time of his death.

F.  Had the plaintiff been residing in the suit premises at
Junagadh, the names of her -children would
ordinarily have been included in the ration card
pertaining to Junagadh.

G. The plaintiff could have produced school records of
her children from Junagadh to substantiate her claim
of residence.

H. The plaintiff could also have produced the birth
certificates of her children issued at Junagadh in
support of her case.

L The plaintiff has not produced any rent receipt to
show that rent in respect of the suit premises was
accepted from her or that any rent receipt was issued
in her name.

J.  The plaintiff's own cross-examination reveals that,
after her marriage, she was residing at Kodinar.

13.29 Therefore, in the aforesaid circumstances, the findings
recorded by the learned Trial Court on Issue No.l are
found to be just, proper, and in accordance with the
evidence on record. Likewise, the findings recorded by the
learned Trial Court on the remaining issues are also legal,

proper, and do not warrant any interference by this
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Appellate Court.

13.30 Thus, upon an overall appreciation of the pleadings, oral as
well as documentary evidence, and the provisions of the
Rent Act, this Court is of the considered opinion that the
plaintiff has failed to establish that she acquired the status
of a statutory tenant under Section 5(11)(c) of the Rent
Act. Even otherwise, the learned Trial Court lacked
jurisdiction to adjudicate the said issue. Assuming that it
had such jurisdiction, the findings recorded by the learned
Trial Court are based on a proper appreciation of the
evidence and settled principles of law. Consequently, the
findings recorded by the learned Trial Court on all the
issues are legal, proper, and do not warrant any
interference by this Appellate Court.

13.31 Therefore, considering the aforesaid facts and
circumstances, Point Nos. 8(1) to 8(5) are answered
accordingly, as discussed hereinabove, and therefore, the
following order is passed so far as Point No. 8(6) is

concerned.:
+“ORDER::

1. This appeal is hereby dismissed and therefore, the
Judgment and Decree dated 07.02.2024 passed by the Ld.
3" Additional Senior Civil Judge, Junagadh, in Regular
Civil Suit No.156/2016 is hereby confirmed and upheld.

2. Taking into consideration the circumstances of the present
case, the appellant/s shall bear the entire costs of this

appeal.

3. Pursuant to Order 41 Rule 37 of the Code of Civil
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Procedure, 1908, a certified copy of the judgment of this
appeal shall be sent to the court below for the necessary
procedures as stipulated in Order 41, Rule 37 of the Code
of Civil Procedure, 1908.

4. Any interim order, if issued, shall be merged into the final

order.

5. Application/s, pending if any, shall stand disposed of

accordingly.

6. The original record shall be promptly returned to the Ld.
Trial Court.

7. The decree shall be drawn accordingly.

Pronounced in the open Court today
on this 31* day of July, 2026.

Date :31.07.2026
Junagadh
(B. G. Dave)
Principal District Judge
Junagadh

[ GJ00469 ]



