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Exh.  :                   

BEFORE THE MOTOR ACCIDENT CLAIM TRIBUNAL (Main)
JUNAGADH.

M.A.C.P. No.   11   of 20  20  

Claimants :

Legal heirs, dependents and representatives of deceased
Sharifbhai Abdulbhai Solanki:

Age Occu. Residence
1 Anishaben Sharifbhai Solanki 37 Household work All R/o.Main Bajar,

Mendarda, Tal.Dist.
Junagadh2 Shahidarja Sharifbhai Solanki 18 Study

3 Minor Sanyabanu Sharifbhai 15 –

4 Minor Sijan Sharifbhai Solanki 12 –

Applicant  1  as  guardian  and  mother  of
applicant Nos.3 and 4

V E R S U S

Opponents :

      (Driver, owner and insurer of Motorcycle No.GJ-03-LC-6202)

1 Sachinbhai Bharatbhai Suvagiya – – Near Patelvadi,
Panchpipala,

Tal.Jetpur

2 Bharatbhai Bhoghabhai Tilala – – Panchpipala,
Tal.Jetpur

3 ICICI Lombard General Insurance Co. Ltd. – – Orbit Plaza, Second
Floor, Near Statue
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of Svami
Vivekanand,

Dr.Yagnik Road,
Rajkot

CLAIM PETITION U/S 166 OF THE MOTOR VEHICLE ACT
FOR THE COMPENSATION OF Rs.  30,00,000  /-  

Appearance :-

LA  Mr. A. A. Sutar for claimants.

LA  Mr. Y. G. Domadiya for opponent Nos.1 & 2.

LA Mr. M. C. Jani for opponent No.3.

-:  J U D G M E N T  :-

(1) The captioned petition has been preferred by the applicant to have

compensation under Section 166 of the Motor Vehicles Act, 1988

for compensation of Rs.30,00,000/- along with interest.

(2) Facts of the case of the claimant :-

(2.1) It  is  the  claimants'  case  that  on  23.08.2019,  the  deceased  was

proceeding by walking on Jetpur Dhoraji road near village Pedhala

at  about 10.00 O’clock at night  at  that  time,  the opponent No.1

drove the motorcycle in full speed, and in a manner endangering

the human life and dashed against the  deceased  due to which the

deceased  had  sustained  the  serious  injuries  and  ultimately

succumbing  to  them.  Therefore,  the  claimants  have  filed  the

present claim petition seeking compensation of Rs.30,00,000/- from

the opponents under Section 166 of the Motor Vehicle Act, 1988

(hereinafter referred to as ‘the MV Act’).

(2.2) According to the petition, the applicant no.1 is widow and applicant

Nos.2 to 4 are children of the deceased Sharifbhai. 

(2.3) According to the case, the opponent no.1 is driver, opponent No.2 is

owner  /  insured  and  opponent  no.3  is  insurer  of  said  vehicle
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Motorcycle No.GJ-03-LC-6202 and it is referred as ‘the Motorcycle’

hereinafter.

(3) Defence of Opponents :-

(3.1) Driver and owner / insured of the Motorcycle (opponent Nos.1 &

2) :-

The opponent Nos.1 & 2 have appeared through their lawyer and

filed a reply via Exh.15, wherein they denied most of the facts of the

claim petition and have admitted the factum of accident as stated in

para  7  of  the  petition  that  on  23/08/2019,  said  accident  had

occurred on Jetpur Dhoraji  Road near Pedhala village but denied

the negligence and contended that said accident had occurred due

to negligence of the deceased as he was crossing the road without

looking aside. It is thus prayed to dismiss the petition against them.

Alternative they have submitted that in case of their any negligence

and award is passed in favour of the claimants, the claimants are

entitled  to  get  the  compensation  from  the  opponent  No.3  with

whom the vehicle was insured. 

(3.2) Insurer of the Motorcycle (opponent No.3) :-

The  opponent  No.3  appeared  through  it’s  lawyer  and  submitted

their  written  statement,  as  evidenced  by  Exh.18.  In  the  written

statement,  most  of  the  facts  of  the  petition  have  been  denied.

Additionally,  it  is  submitted  that  the  incident  took  place  on

23.08.2019  and  FIR  was  lodged  on  30.08.2019  and  no  proper

reasons for late complaint have been stated in the FIR. It is further

contended that as per the medical history of the deceased shows

that  unknown  four  wheeler  dashed  with  patient  while  he  was

crossing  the  road  creating  doubt  about  the  insertion  of  vehicle

fraudulently.  It  is  further argued that the opponent No.1 did not

hold a valid and effective driving license at the time of the accident

and owner had willfully  handed over the vehicle to  him,  thereby

breaching  the  terms  and  conditions  of  the  policy.  It  is  further
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argued that the petition suffers from non-joinder of parties as the

applicants  have  not  joined  all  the  legal  heirs  of  deceased.

Consequently,  the  insurance  company  is  not  liable  to  pay

compensation, and it is requested to dismiss this claim petition.

(4) The Evidence of parties :-

(4.1) Following evidence has been adduced by the  parties in support of

their case :-

(4.2) Oral Evidence :-

Exh.20 Affidavit as to examination-in-chief of applicant no.1

(4.3) Documentary Evidence :-

Exh.24 Attested copy of FIR

Exh.25 Attested copy of panchnama of place of accident

Exh.26 Attested copy of charge-sheet

Exh.27 Attested copy of Driving License of opponent No.1

Exh.28 Attested  copy  of  R.C.  Book of  Motorcycle  No.GJ-03-LC-
6202

Exh.29 Attested copy of Insurance Policy of the vehicle

Exh.30 Attested copy of inquest panchnama

Exh.31 Attested copy of PM Note

Exh.32 Attested copy of  case summary of Gokul Superspeciality
Hospital

Exh.33 Attested copy of Form No.54

Exh.34 Attested copy of  Village Form No.7 of Survey No.540 of
Village Ambala

Exh.35 Medical Bills

(4.4) Following  evidence  has  been  adduced  by  the  opponent  No.3  in

support of their case :-

(4.5) Oral Evidence :-

Exh.46 Deposition  of  witness  Dr.Badalkumar  Parshotambhai
Vachhani, Medical Officer

Exh.54 Deposition of witness Dr.Azaz Daudbhai Solanki
Clinical Assistant
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Exh.61 Deposition of witness Dr.Sanjaybhai Maganbhai Tilala,
Neuro Surgeon, Synergy Hospital, Rajkot

(4.6) Documentary evidence produced by opponent No.3:

Exh.47 Original Case papers (2 Pages)

Exh.55 History  case  papers  of  Gokul  Superspeciality  Hospital,
Rajkot

Exh.56 Injury Certificate issued by Gokul Superspeciality Hospital,
Rajkot

Exh.62 Admission  History  and  Physical  Assessment  Form  of
Synergy Superspeciality Hospital

Exh.63 Certificate of Injury issued by Gokul Hospital, Rajkot. 

Exh.68 Terms  and  conditions  of  policy  of  motorcycle  having
Engine No.22223 and Chasis No.14995

(4.7) Ld.  Advocate for  the  claimants  has  submitted closing  pursis  vide

Exh.36  same time the  lawyer for the opponent No.3 has tendered

closing pursis vide Exh.64 & Exh.69.

Issues :-

(5) After  considering  the  application,  following  issues  have  been

framed vide Exh.19 as under:-

1. Whether applicants prove that deceased had expired on account
of accidental injuries sustained in a vehicular accident occurred
on 23/08/2019, due to rash and negligent driving of the driver of
the Motorcycle No.GJ-03-LC-6202, involved in the accident?

2. Whether the applicants are entitled to any compensation? If yes,
what amount?

3. What award and against whom?

(6)  Reply of above issues :-

1. Issue no.1   : In Negative, as discussed.

2. Issue no.2   : As per final order.

3. Issue no.3   : As per final order.

(7)  As regards procedure of tribunal :-

(7.1) The section 168 and section 169 state that an inquiry is required to

be held. Section 168 of the motor vehicle Act 1988 says that subject
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to the rules made the tribunal may follow such summary procedure

as tribunal thinks fit.

(7.2) The Hon'ble Tripura High Court in the case of Sankar Chandra Das vs

Sujit Saha reported in LAWS (TRIP)-2014-2-2, after considering the

various judgment of Hon'ble Apex Court, has laid down that “HERE

it would be pertinent to mention that the Apex Court clearly indicated

that the summary procedure mandated under sections 168 and 169

should not be one like a regular civil suit”……….''5.SECTION 168 of

the M.V. Act provides that the Claims Tribunal after giving notice of

the application  to  the insurer  and giving  the  parties  (including  the

insurer) an opportunity of being heard, shall hold an inquiry into the

claims  and  make  an  award  determining  the  just  amount  of

compensation”……….“It  is  our  considered  view  that  the  inquiry

contemplated  by  the  legislature  under  section  168  is  not  an

adjudication  as  contemplated under  the Code of  Civil  Procedure or

under  the  Evidence  Act”……….“The  manner  of  summoning  the

witnesses, the manner in which documents can be exhibited may

not be as rigid-and as technical as provided in the Code of Civil

Procedure or the Indian Evidence Act, but the inquiry has to be in

consonance with the settled principles of natural justice.”

(7.3) Therefore in said judgment it has been specifically stated that the

inquiry under the MV Act to deal application u/s 166 is not required

to  be  conducted  like  suit  and  technicalities  of  Code  of  Civil

Procedure 1908 and the Evidence Act 1872 would not be applicable

while  holding  the  inquiry  or  while  deciding  the  admissibility  of

evidence.

(8) Learned Advocate for the applicants has filed his written arguments

vide Exh.70 whereas Ld.Advocate for the opponent No.3 has filed

his written arguments vide Exh.72. 

(8.1) Precedents  which  are  relied  upon  the  parties  are  discussed  at

appropriate place in this judgment.
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(9) As  regards Involvement  of  the  Vehicle  in  the  accident  &
negligence :-

(9.1) The learned lawyer for the applicants has argued that the driver of

the  Motorcycle  was  negligent,  and  it  has  been  proven  by  the

applicants.  Further,  it  has  been stated that  doctor who has been

examined vide Exh.46 has specifically stated that the accident has

been occurred due to motorcycle. It has been argued out that the

experts which have been examined vide Exh.54 and Exh.61 have not

stated that the person who has given history are eye witness of the

accident  or  not  and  therefore,   history  which  has  been  given  to

expert who has deposed vide Exh.46 is required to be considered. 

(9.2) Ld. Advocates for the opponents have argued that the said accident

has  been  occurred  due  to  sole  negligence  on  the  part  of  the

deceased  and  there  is  no  involvement  of  the  vehicle  as  alleged.

Further,  it  has  been  argued  out  that  no  explanation  is  come  on

record as to why the Police complaint was made after seven days of

the accident. Further, Ld.Advocate for the insurer has relied upon

the evidence of experts which are examined vide Exh.54 and Exh.61

and  relying  and giving  emphasis  on said  documents,  it  has  been

specifically argued out that the alleged vehicle is not involved in the

accident. 

(9.3) It is incumbent on the claimant to prove negligence before owner or

insurance  company  could  be  held  liable  for  the  compensation

because liability  of  owner of vehicle to compensate the victim is

based  on  law of  torts.  Proof  of  negligence  remains  lynch  pin  to

recover compensation and said ratio has been propounded by the

Hon'ble Apex Court in the case of Minu B Mehta anrs. vs Balkrishan

Ramchandra Nyan anrs. reported in  AIR 1977 SC 1248. Even same

ratio  again  reiterated  in  the  case  of  National  Insurance  Company

limited vs  Prembhai Patel reported in AIR 2005 SC 2337.

(9.4) The petition alleges that the driver of the Motorcycle No.GJ-03-LC-
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6202 was negligent at the time of the accident. This fact was also

testified to by applicant No.1 in Exh.20. 

(9.5) A copy of the FIR, Exh.24 is lodged by claimant No.1 of the deceased

– Anishaben W/o.Sharifbhai Abdulbhai Solanki. It is stated in the FIR

by the complainant that on 23/08/2019, the complainant, deceased

and  her  children  had  gone  in  Maruti  Zen  No.GJ-09-M-0154  at

Bavadavadar to visit Dargah and had returned back at about 08.00

hours  at  night  to  visit  Asaba Pir’s  Dargah at  Pedhala  village and

reached Pedhala village at about 09.45 hours at night and the car

was parked in the compound of Dargah and deceased had gone on

side of the highway for washroom at about 10.00 hours at night and

she heard a big sound and the complainant and her children had

gone on the road to see as to what had happened and found that

one  Honda  motorcyclist  had  collided  with  her  husband  and  had

fallen down and motorcyclist had also fallen and sustained injuries.

It is further stated that her husband had received serious injuries on

the head and fracture on left leg and both were taken in Eeco Car to

Jetpur Government Hospital where from the deceased was referred

to Rajkot and both were admitted to Rajkot hospital and deceased

was admitted in Gokul Hospital whereby the deceased had expired

during the treatment on 26/08/2019. 

(9.6) The deponent has  deposed that  he and her  decd.  husband were

going by way of walking near Asaba Pir Dargah and that time, the

driver of the motorcycle came and dashed such motorcycle with her

husband  and  therefore,  such  accident  has  been  occurred.  Said

witness in cross examination has admitted that:

ccDFZF  ;F;]v;;ZF  CITF  GYLP  V[  JFT  BZL  K[  S[4  S,[.D  5L8LXGDF

NXF"jIF ;LJFI VgI SM. JFZ;NFZM GYLP AGFJ AgIM tIFZ[ C]\ NZUFCDF\ V\NZ

CTLP V[ JFT BZL K[ S[4 D[ AGFJ GHZ[ HMI[, GYLP AGFJ AFN DFZF 5lTG[ ;{F5|

YD H[T5]Z ;ZSFZL NJFBFG[ ,. UI[,F VG[ tIF\ C]\ ;FY[ CTLP AGFJ AFN C]\ 56
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A[EFG  Y.  UI[,  CMI  T[YL  H[T5]Z  ;ZSFZL  NJFBFG[  0MS8ZzLV[  DG[  SM.

5]K5Z9 SZ[, GYLP H[T5]Z ;ZSFZL NJFBFG[YL UMS], CM:5L8,4 ZFHSM8 ,.

UI[,FP UMS], CM:5L8,DF\  ,. UIF tIFZ[  C]\  ;FY[ CTLP V[ JFT BZL GYLP S[4

DG[ UMS], CM:5L8,DF 0MS8ZzLV[ AGFJ AFAT[ 5]K5ZK SZ[,LP V[ JFT BZL

GYL  S[4  D[  UMS],  CM:5L8,DF  V[J]  ,BFJ[,  K[  S[4  VHF^IF  OMZjCL,

JF/FV[ C0O[8[ ,LW[, K[Pcc

(9.7) Therefore, said witness has admitted in cross examination that she

has not seen the occurrence of accident. Further, she has admitted

that she was with her husband when her husband has been taken to

the Gokul Hospital, Rajkot. 

(9.8) Thus, deceased had met with an accident on 23/08/2019 at about

10.00 hours at night and was taken to Jetpur Government Hospital

for treatment. The claimants have produced the extract of Janava

Jog Entry vide Mark-43/1. The said entry shows that it was noted by

Jetpur Taluka Police Station on 23/08/2019 at 22.15 hours which

further  reveals  that  Dr.  B.P.Vachhani  of  Civil  Hospital,  Jetpur  has

informed that deceased had met with an accident by bike and for

further treatment he was referred to Civil  Hospital,  Rajkot.  Thus,

station diary is having specific entry of the accident and mode of

occurrence of the accident by motorcycle. 

(9.9) Herein,  it  is  undisputed  fact  that  FIR  has  been  lodged  by  the

claimant No.1 wherein she has put story of accident as under:

cc  U.  5TFPZ#q(q!)  GF  ZMH  ;JFZGF  VF9[S  UFiFGF  BJT[  C]  TYF  DFZF

AF/SM  TYF  DFZF  5TL  V[D  VDM  AWF  VDFZL  DFZ]TL  H[G  G\

PHLPH[Pv_)vV[Dv_!5$ DF A[;L VF9[S JFuI[ AFJ/FJNZ UFD[ NZUFC[ ;,FD

SZJF UI[, CTF VG[ ZFT|LGF VF9[S JFuI[ DM 5[-,F UFD 5C[,F V;FAF 5LZGL

NZUFC[  ;,FD SZJF  ZJFGF  YI[,  VG[  VDM  VFXZ[  5M6F  N;[S  UFuI[  5[-,F

5CMR[,  VG[  VDFZL  SFZ  NZUFC  GF  S\5Fpg0DF  ZFB[,  VG[  DFZF
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5TLG[  5[XFA  ,FUTF  T[VM  CF.J[  ZM0  5Z  ;F.0DF  5[XFA  SZJF  UI[,

T[  JBT[  NX[S JFuIF  CX[  VG[  VF  BJT[  HMZYL  VJFH VFJTF C]  TYF DFZF

KMSZFVM  ZM0  p5Z  HMJF  UI[,  T[  BJT[  DFZF  5TL  ;FY[  V[S  CMg0F  JF/F

V[ E8SF0LG[ GLR[ 5KF0L NLW[,cc

(9.10)While in deposition said witness has put story of accident as under:

ccVF  SFDDF\  VDM VZHNFZ  G\P! KLV[P  VDM VZHNFZGF\  5lT zL  XZLOEF.

VaN],EF.  ;M,\SL  TFP  Z#q_(qZ_!)  GF  ZMH4  ZFT|LGF\  VFXZ[  NX[S

JFuI[ 5MZA\NZ CF.J[ ZM0 p5Z4 VFXFAF5LZGL NZUFC 5F;[ ZM0 GL ;F.0DF

RF,LG[ HTF CTF tIFZ[4 VF SFDGF\  ;FDFJF/F G\PZ GF DMP;MP G\PGJ-03-LC-

6202 GF\  RF,S[  5MTFGF  CJF,FJF/]  DMP;FP  5]Zh05[4  AOLSZF.YL  TYF

DG]QIGL HL\NUL HMBDFZI T[ ZLT[ R,FJL DFZF 5lTG[ C0O[8[ ,. VS:DFT SZ[,

K[Pcc

(9.11)Therefore, on one hand it has been stated that she and her husband

were  gone  to  accident  place  with  four  wheeler  vehicle  while  in

deposition,  she  states  that  they  were  going  by  way  of  walking.

Therefore,  the  evidence  of  the  said  witness  does  not  transpires

confidence because she has totally changed version of the fact of

the accident.

(9.12)Further, she has admitted in her cross examination that she has not

seen  the  accident  and  therefore,  when  she  has  not  seen  the

accident and such fact has been come from the cross examination

and  cross  examination  is  the  tool  which  has  been  given  by  the

Evidence Act to check the veracity of the examination in chief and

by way of that tool, it has come on record that said witness is not

eye witness of the accident. 

(9.13)Now, here three experts have been examined and now, from said

experts  Tribunal  has  to  find  out  truth  to  the  standard  of

preponderance of probabilities. 
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(9.14)The  opponent  No.3  has  examined  said  Dr.Badalkumar

Parshotambhai Vachhani at Exh.-46 wherein in his examination-in-

chief he has deposed that on 23/08/2019 he was serving as Medical

officer  in  Jetpur  Government  Hospital  and  further  deposed  that

patient was brought to the hospital on 23/08/2019 at 10.00 hours at

night and the person accompanied had stated that:

cc5[-,F  NZUFC  5F;[  AF.S  ;FY[  VY-FTF  0MP  Z{IF6L  ;FC[AGF

NJFBFG[YL ;ZSFZL CM:5L8,DF\ VFJ[, K[Pcc

The said witness has also produced the original case papers vide

Exh.-47 wherein the history is given as:

cc,FJGFZ H6FJ[ K[ S[ 5[-,F NZUFC 5F;[ AF.S ;FY[ VY0FTF ;PCMP VFJ[, K[P

Z{IF6L ;FC[AGL tIFYL ,FJ[, K[Pcc

Thus, during the examination of the said witness nothing contrary

has come on record. On the contrary, Civil Hospital,  Jetpur is the

hospital where the decd. was taken for treatment after the accident

had occurred from the hospital of Dr.Raiyani. 

Furthermore, the opponent No.3 has examined Dr.Azaz Daudbhai

Solanki  vide  Exh.54  who  has  deposed  in  his  examination-in-chief

that he is serving as Medical officer in Gokul Hospital, Rajkot and

has stated the history as:

ccccNNL" ZM0 S|M; SZTF CTF VG[ VHF^IF OMZjCL,Z[ TFPZ#q_(qZ_!) GF ZMH

ZFTGF N; JFuI[ 9MSZ DFZ[,LPcc VF CL:8|L NNL"GF EF. ><IF;EF.          ;M,\

SLV[ VF5[,L CTLP 

The said witness has produced the case history vide Exh.55 wherein

it is stated that “Unknown four wheeler dashed with Pt. While he

was crossing a road at Pedhala village on 23/08/2019 at 10 pm”. In

cross examination, said witness has deposed that:

ccs#f .<IF;EF. AGFJ ;DI[ CFHZ CTF S[ S[Dm T[GL D[ 5]K5ZK SZ[,L GCLP
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NNL"V[ 5C[,F !_( DF 5|FYDLS ;FZJFZ ,. tIFZAFN H[T5]Z ;ZSFZL CM:5L8,DF

;FZJFZ  ,LW[,L  VG[  tIFZAFN  ZFHSM8  ;LJL,  CM:5L8,DF  ;FZJFZ  ,LW[,L

VG[ tIFZAFN VDFZL CM:5L8,DF ,FJ[,F CTFPcc

(9.15)The  opponent  No.3  has  also  examined  Dr.Sanjaybhai  Maganbhai

Tilala vide Exh.61 who has stated in his examination-in-chief that he

is  working  as  Neuro  Surgeon  in  Synergy  Hospital  since  last  five

years. He has deposed that:

ccVF NNL"G[ VDFZL CM:5L8,DF\ TFPZ$q_(qZ_!) GF ZMH ZFT|LGF   S,FS      !

Zo__  JFuI[  ,FJJFDF\  VFJ[,F  CTFP  VF  NNL"GF  l5TF  EZTEF.

5LP  ;]JFULIFGFVMV[  AGFJ  AFAT[  CL:8|  VF5[,L  S[4  cc;RLGEF.

TFPZ#q_(qZ_!) GF ZMH S,FS _(o#) JFuI[ DF\0,LS5]Z UFD GHLS4 8SLIF

CF.vJ[ sWMZFHLvDF\0,LS5]Z ZM0f 8]vjCL,Z 5Z HTF CTF VG[ SM.S VHF^IF

JFCG ;FY[ VY0FTF T[DG[ .HF YI[, K[Pcc

It is pertinent to note here that said Sachinbhai who was taken to

Synergy Hospital, Rajkot is none else but the opponent No.1 who is

the joined as driver of the motorcycle. 

The said witness has admitted during his cross examination that:

ccV[  JFT  BZL  K[  S[4  VF  NNL"G[  VUFp  H[T5]Z  D]SFD[  0MPZ{IF6LG[  tIF\

5|FYDLS ;FZJFZ ,.G[ VFJ[,F CTFP 0MPZ{IF6LV[ VF NNL"G[ SZ[, ;FZJFZGF SM.

SFU/M DFZL 5F;[ GYLPcc

The said witness has produced the case papers vide Exh.62 wherein

history is stated as “A/H/O RTA (Bike Vs. unknown vehicle) at 8.30

pm  on  23/08/2019  at  Mandlik  pur  village  near  Talaja  Highway

(Dhoraji-Madhavpur Road). Took primary treatment with Dr.Raiyani

(Jetpur) & from there for further management.”
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(9.16)Therefore, following story are coming on record:

1. FIR says that decd. and his wife went near Asapir Dargah with

Maruti Zen No.GJ-9-AM-0154 and thereafter, decd. get down

for  the purpose of  urinal  and there,  the motorcycle  caused

such accident;

2. In petition as well as in the deposition the petitioner NO.1 has

deposed  that  when  she  and  her  husband  went  to  Asapir’s

Dargah that time, said motorcycle caused the accident;

3. In cross examination, said witness has admitted that she has

not seen the accident;

4. The expert of Exh.46 says that cc,FJGFZ H6FJ[ K[ S[ 5[-,F NZUFC

5F;[ SF. ;FY[ VY0FTF VlC\ VFJ[, K[Pcc

5. Thereafter, decd. was taken to Gokul Hospital and said expert

vide  Exh.54  said  that  ccVDFZF  CL:8|L  5[5;"  D]HA  NNL"GL  CL:8|

VF5JFDF\  VFJ[,  S[4  ccNNL"  ZM0  S|M;  SZTF  CTF  VG[  VHF^IF

OMZjCL,Z[ TFPZ#q_(qZ_!) GF ZMH ZFTGF N; JFuI[ 9MSZ DFZ[,LPcc VF

CL:8|L NNL"GF EF. ><IF;EF.  ;M,\SLV[ VF5[,L CTLP 

6. Further, herein the paper of Gokul Hospital is produced vide

Exh.63 wherein history has been stated that "history given by

patient relative (Bharatbhai P. Suvagiya - Father),  A/H/O RTA

(bike  vs  unknown  vehicle)  at  8:30  pm  on  23/08/2019  at

Mandlikpur  village  near  Takiya  highway  (Dhoraji-Mandlikpur

road) patient took primary treatment at Dr. Raiyani (Jetpur) &

from there shifted here for further management."

7. Further, one expert has been examined vide Exh.61 and who

has treated the opponent No.1 and wherein history has come

that ccVF NNL"GF l5TF EZTEF. 5LP ;[JFULFGFVMV[ AGFJ AFAT[ CL:8|

VF5[,L  S[4  cc;RLGEF.  TFPZ#q_(qZ_!)  GF  ZMH  S,FS  _(o#_
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UFdF[  DF\0,LS5]Z UFD GHLS4 8SLIF CF.vJ[ sWMZFHLvDF\0,LS5]Z ZM0f

8]vjCL,Z  5Z  HTF  CTF  VG[  SM.S  VHF^IF  JFCG  ;FY[  VY0FTF

T[DG[ .HF YI[, K[Pcc

(9.17)Therefore,  said  witness  says  that  the  opponent  No.1  has  been

admitted in his hospital.  Herein,  Exh.63 says “A/H/O RTA (bike vs

unknown vehicle) at 8:30 pm on 23/08/2019 at Mandlikpur village

near Takiya highway (Dhoraji-Mandlikpur road) “  and such accident

is for the opponent No.1. While Exh.55 is history for the decd. which

says  that  accident  took  place  at  village  Pedhala.  In  google  map

distance between village Pedhala and Mandlikpur shows 3.2 Km and

herein, two histories have come (1) which has been given for the

opponent NO.1 and (2) another which has been given for the decd.

Herein, it  is undisputed fact that the opponent Nos.1 and 2 have

filed reply wherein the factum of accident has been admitted but

Tribunal has to see whether such admission is correct or not. Herein,

considering the history which has been given for the opponent NO.1

and same time, from the conduct of the petitioner No.1 it transpires

that she has narrated story in FIR and same time she has narrated

story  in  deposition  and  both  story  were  different.  Further,  the

history  which  has  been  given  before  the  expert  who  has  been

examined vide Exh.54 says that history has been given for the decd.

that unknown four wheeler has dashed the decd. and same time,

the opponent NO.1 has stated that such accident has been occurred

near village Mandlikpur. Further, even history of the decd. which has

been given to Gokul Hospital as to time of the accident is 10.00 pm

while history which has been given by the opponent No.1 is 08.30

pm. Therefore, place and time is different so far as accident of decd.

and the opponent No.1 is concerned. Therefore, all said facts leads

Tribunal  to  believe  that  the  motorcycle  which  is  mentioned  in

Exh.47 is not the motorcycle of the opponent NO.1. Therefore, the
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motorcycle is not involved in the accident. If motorcycle is involved

in  the  accident  then  such  fact  must  have  shown  to  the  Gokul

Hospital because expert who has deposed vide Exh.54 has stated

that said history was given on 24/08/2019 and accident has been

occurred on 23/08/2019. Therefore, considering the history which

has been given by the opponent NO.1 who is also eye witness so far

as his accident is concerned and therefore, such history have more

weightage  then  history  which  has  been  given  by  the  another

persons who are not victim of the accident and therefore, all said

circumstances, if it had been considered by any prudent man then

such  prudent  man  would  have  come  to  conclusion  that  alleged

motorcycle bearing No.GJ-03-LC-6202 is not involved in the present

vehicular  accident.  Further,  charge-sheet is  not  the evidence and

charge-sheet  is  not  the  conclusive  proof  and  if  no  any  contrary

evidence  comes  on  record  then  Tribunal  would  have  had

corroboration of charge-sheet as to factum of the accident but as

discussed above, history before the Medical Officer, evidence of the

Medical Officers are such that they do not permit to believe the fact

of charge-sheet as true fact and therefore, herein, the involvement

of  the  motorcycle  is  not  proved.  Since,  involvement  of  the  said

motorcycle  is  not proved and therefore,  Order  XX Rule  5  of  the

Code of Civil Procedure, 1908 comes into way which says that:

"Court to state its decision on each issue.—In suits in

which issues have been framed, the Court shall state its

finding or decision, with the reasons therefor, upon each

separate issue, unless the finding upon any one or more

of the issue is, sufficient for the decision of the suit."

(9.18)The claimant has not adduced any evidence to take a view other

than  the  view  taken  as  per  above  discussion.  Therefore,  the

claimants  have  miserably  failed  to  prove  the  involvement  of  the

motorcycle in the alleged accident. 
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Conclusion :-

(10) As discussed herein above herein it is proved that

(a) The  claimant  has  failed  to  prove  the  involvement  of  the

motorcycle No.GJ-03-LC-6202 in the present vehicular accident.

(10.2)Therefore, my answer as to issue no.1 in negative, as discussed, and

so far as issues No. 2 & 3 are concerned, following order is passed:-

-:: O R D E R ::-

(1) The present claim petition which is preferred under Section 166 of

Motor Vehicles Act, 1988 is hereby dismissed.

(2) Award be drawn accordingly.

(3) No order as to cost. 

Pronounced in the open Court today
on this   4  th     day of   September  , 202  4  .  

Date  :  04.09.2024
Junagadh.

(B. G. Dave)
M. A. C. Tribunal (Main)

Junagadh
[ GJ00469 ]


