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"14. So far the question of existence of basic

ingredients for drawing of presumption under Sections 118 and

139 the NI act is concerned, apparent it is that the accused-

appellant could not deny his signature on the cheques in

question that had been drawn in favour of the complainant on

a bank account maintained by the accused for a sum of Rs. 3
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lakhs each. The said cheques were presented to the Bank
concerned within the period of their validity and were
returned unpaid for the reason of either the balance being

insufficient or the account being closed. All the basic

ingredients of Section 138 as also of Sections 118 and 139 are

apparent on the face of the record. The Trial Court had also

consciously taken note of these facts and had drawn the
requisite presumption. Therefore, it is required to be presumed
that the cheques in question were drawn for consideration and
the holder of the cheques i.e. the complainant received the

same in discharge of an existing debt. The onus, therefore

shifts on the accused-appellant to establish a probable defence

so as to rebut such a presumption.”

AIH, &IGoll SAHI UL SHH—1L ol SHH—A3E ol AHojHlall
Xdl 5, Ad%y, diFlv 2dIsRdlel A3y dl sRuEl WAl 29
BICSR ol sy s &ldlg) sRuIElfl d§LIHi 8. Yo Visal sl
¥AIHER] ARIlall IR 8. 241 visal HIZe] Y1dIg) &R0l d RISRIBd
YRR 5d1q] ole] WRg AN Yidl (VIdles024 2415 WAl
) o & ial dail Hi2 ARIVIA Wd YR AA1udliall § A418E duR(dl]
¥3R ofell. ARl sRAIEUS 2Y SAI YRidI GWR AR Av] A5 8,
sRAUIES a{LIHI 28I AdjdIoig] ViSal $AI HIZ ARIUIUA HI[Sid
G uS 5, sRAERA e01dd 1A% § A §Rdcd ¥ aRjidg o]
AYY| SAoll AN Al O 5 FHI UHYER RUISA AG Hloldlal W
$ §RU1E1A ¥11Ad 1A% 5 AR| 2ARdcd aR1d] 25 olel. %1 5, 2RI
yal deli $ wdisielRlall ssd Al gosik sAel & ARIUla did Hofl

A aigl. g, Ad] AsAdIER YRidl AHudl uS 5, Jaiiefl Yidiell
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"1, ... The accused in a trial under Section 138
of the act has two options. He can either show that
consideration and debt did not exist or that under the
particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man
ought to suppose that no consideration and debt existed. To
rebut the statutory presumptions an accused is not expected to
prove his defence beyond reasonable doubt as is expected of
the complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or
liability to be discharged by him. However, the court need not
insist in every case that the accused should disprove the non-
existence of consideration and debt by leading direct evidence
because the existence of negative evidence is neither possible

nor contemplated. At the same time, it is clear that bare

denial of the passing of the consideration and existence of

debt, apparently would not serve the purpose of the accused.

Something which is probable has to be brought on record for

getting the burden of proof shifted to the complainant. To

disprove the presumptions, the accused should bring on record

such facts and circumstances, upon consideration of which, the

court may either believe that the consideration and debt did
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not exist or their non-existence was so probable that a prudent

man would under the circumstances of the case, act upon the

plea that they did not exist. Apart from adducing direct

evidence to prove that the note in question was not supported
by consideration or that he had not incurred any debt or
liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of
fact, for instance, those mentioned in Section 114 of the
Evidence act to rebut the presumption arising under Sections

118 and 139 of the Act."

ARIla 241 ueH oiéIdel] as sRu1El edRl AU oflElHall
¥dicioll A3UHI HA &, FHI AR sRUIE] edRrl Y S|
[Qa1dlofl gosIR 53 Uldlall o1 2% §3 215 8. dgai, ARl ¥R
Wl oofigR R uel AR Uldiell  ould % Sl
SgA ol RIRGIE SRAUIE] Al AHoll d§ Y AJAI A8l
Bd2duRiHi Uldioll oiu1d 2% §3] YRAR s3] 25 8. AR % 28 dl
uld Widl Al A5 8 2al ciéIdell AIBEL ULl durR{l us 8.
ARUIRA wdl ofienadl guid Uldiell oiv1g % sdl g ddl
[€211(o1€21 ol1d. AR ieldd glosUel Gig A=A RiARIcl 24l ofl¥1A)

[Q.3[cial 1S gfloSAI 2014 (0) AIJEL-SC 55452 oll YSIEIH
U] (€211 (o1€21 Us] (E1101€21 ol v Hi ¥LI1Ad 8. X of|J ot 8,
"(4) Court should direct the accused, when he

appears to furnish a bail bond, to ensure his appearance

during trial and ask him to take notice under Section 251
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Cr.P.C. to enable him to enter his plea of defence and fix the
case for defence evidence, unless an application is made by
the accused under Section 145(2) for re-calling a witness for

cross-examination."
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