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Order-7, Rule-11. Rejection of plaint.

The plaint shall be rejected in the following
cases:

a. WHERE it does not disclose a cause of action;

b. Where the relief claimed is undervalued, and
the plaintiff, on being required by the Court
to correct the valuation within a time to be
fixed by the Court, fails to do so;

c. Where the relief claimed is properly valued,
but the plaint 1is returned wupon paper
insufficiently stamped, and the plaintiff, on
being required by the Court to supply the
requisite stamp-paper within a time to be
fixed by the Court, fails to do so;

d. WHERE the suit appears from the statement in
the plaint to be barred by any law;



6/12 R.c.s.83/2022.

A1H, GUsd €ldidll si33Q AlE6IuHd 21862-9, 3d—aq d
oI igofl UUT SUIHT 241D dl, SIRIEIS] A 6SISd 2Ure I B 5, £1d]
RYHI AV HYFR GuReEl A eIy 5, sl siueiell 19 Adiadiof]
I A9 & dl, Adl UA3A AHEIAA EIYIRY alldYR 5] ARl ayai,
2 [aifld sdl duid di€lofl eldiol 21420fl &SlsAl 240l €21
Il Adloll 2% & Vil UAUIETUA ¥ oAU Aol dotl AHDatHi B 285 2
SAIH AH1dd d Alad Adigf /g ol dyHi, digld]l €1dl W]
AHAYL YIS0l §3] dotl ULl aiss] 59 A 5, di€lal €ldigf SIS
SRLI Gecidd 8 § 3 ?, AYUl sIf sield] d e1d] AdIgdial Gy
A B F 5AH 2, dydi, AG vl WRUINd sAIHi A419d 8 5, eldld]
&slsdl diudl, 191 &slsdl Ul & %1 ugHeRIoflu Ad eldiq] SIS SRR
¥ FRIRY AHldg of &l § EldIa SRIEIS SIE GIEd AHIddl &ldIgf FRIIRY
A1, A AWaNHI o 1) Eldlel]l s1IFAQA 2ilBdlotl AI1E—9, [olR1H—
19(1) aai (sl) 867 e s3] ASIRI. dyY3Hi, Gusd U1 Alal Adl,
A 191 U] AduUYH A B5lSd U Y1 B 5, siURl £1d] BURIsd
S2IdIgfoll CAIUAT A1dd] of 81 dl, ddl eld] € 54l AHelddd]]
Uldiofl 2% 8. dyai, 2R sl 2A3UHI sd] A d 2ddll si
AIssA WA ST A419d olefl. agai, Hiot [61REs eiIRYdSall S
Aol UigderR auieiel @ eidl AHAHATEl GlRall &l ddl
AHuAUTEIAI dId] ASI el

Al 1A UAUIE] dB [Qglal aslag]l @ikl Ad] dspA2 GslddIAi
A1Ad 8 5, digloll E1dlal AHUHJEION ch1t oS B. flDaiIy, dIglA]
% [Agiol aslael] Ad] 2q211d A B 5, €19l AHYHJTEIAHI E1VIH S}
8. 1 Aec] AT sJUIAHI 2419 dl, &89, i Y dI€lall E1dial AHU-
HAEIoN Gl1e olS B 5 34 ? A AdIHi A1d dl, siRielol]l 23 ulkfFald
RUR B, AHAY—HUIEIN MY SIUEI Vial &SIScloll UH & Jial YRId]
olltdl YIR oiss] eSS algl.

gYHi, Al Sieoll GURSA dRRRIA olIHER YMHSIcall 2018 (3)

GLR 2308 "CHHOTANBEN AND  ANR. Vs. KIRITBHAI
JALKRUSHNABHAI THAKKAR AND ORS." il QSIEIE)—II, AHAHYE ol



7/12 R.c.s.83/2022.

Hel 243 uYINd sd Rlgid uell vl Angal Hofl 2% 8. A€ YSIEIH]
olIHER AMH S1E UA—R dI 1S Hi oflA Yxoi sAA &.

12. What 1is relevant for answering the matter 1in
issue in the context of the application under Order
VII Rule 11(d), is to examine the averments in the
plaint. The plaint is required to be read as a
whole. The defence available to the defendants or
the plea taken by them in the written statement or
any application filed by them, cannot be the basis
to decide the application wunder Order VII Rule
11(d).Only the averments in the plaint are germane.
It is common ground that the registered sale deed
is dated 18 th October, 1996. The limitation to
challenge the registered sale deed ordinarily would
start running from the date on which the sale deed
was registered. HOWEVER, the specific case of the
appellants (plaintiffs) is that until 2013 they had
no knowledge whatsoever regarding execution of such
sale deed by their brothers - original defendant
Nos.1l & 2, in favour of Jaikrishnabhai Prabhudas
Thakkar or defendant Nos.3 to 6. They acquired that
knowledge on 26.12.2012 and immediately took steps
to obtain a certified copy of the registered sale
deed and on receipt thereof they realised the fraud
played on them by their brothers concerning the
ancestral property and two days prior to the filing
of the suit, had approached their brothers
(original defendant Nos.l & 2) calling upon them to
stop interfering with their possession and to
partition the property and provide exclusive
possession of half (1/2) portion of the 1land so
designated towards their share. However, when they
realized that the original defendant Nos.1 & 2
would not pay any heed to their request, they had
no other option but to approach the court of law
and filed the subject suit within +two days
therefrom. According to the appellants, the suit
has been filed within time after acquiring the
knowledge about the execution of the registered
sale deed. In this context, the Trial Court opined
that it was a triable issue and declined to accept
the application filed by respondent No.l (defendant
No.5) for rejection of the plaint under Order VII
Rule 11(d). That view commends to us.

16. In the present <case, we find that the
appellants (plaintiffs) have asserted that the suit
was filed immediately after getting knowledge about
the fraudulent sale deed executed by original
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defendant Nos.1l & 2 by keeping them in the dark
about such execution and within two days from the
refusal by the original defendant Nos.1 & 2 to
refrain from obstructing the peaceful enjoyment of
use and possession of the ancestral property of the
appellants. We affirm the view taken by the Trial
Court that the issue regarding the suit being
barred by limitation in the facts of the present
case, 1is a triable issue and for which reason the
plaint cannot be rejected at the threshold 1in
exercise of the power under Order VII Rule 11(d).

dyHi, AHYHJIEIO Hal A olHER YMHSIoll 2018 0
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11. It is fairly well settled that, so far as the
issue of limitation is concerned, it is a mixed
question of fact and law. It is true that
limitation can be the ground for rejection of
plaint in exercise of powers under 0.VII R.11(d) of
the CPC. Equally, it is well settled that for the
purpose of deciding application filed under 0.VII
R.11 ONLY averments stated in the plaint alone can
be looked into, merits and demerits of the matter
and the allegations by the parties cannot be gone
into. Article 54 of the Limitation Act,1963
prescribes the limitation of three years, for suits
for specific performance. The said Article reads as
under :

Suits for Specific Performance - 3 years - The date
fixed for the performance, or, if no such date is
fixed, when the plaintiff has notice that
performance is refused.

12. From a reading of the aforesaid Article, it is
clear that when the date is fixed for performance,
limitation is three years from such date. If no
such date is fixed, the period of three years is to
be computed from the date when the plaintiff, has
notice of refusal. When rejection of plaint is
sought in an application filed under 0.VII R.11,
same 1is to be considered from the facts of each
case, looking at the averments made in the plaint,
for the purpose of adjudicating such application.
As averred in the plaint, it is the case of the
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plaintiff that even after payment of the entire
consideration amount registration of the document
was not made and prolonged on some grounds and
ultimately when he had visited the site on
25.05.2017 he had come to know that the same land
was sold to third parties and appellants have
refused performance of contract. In such event, it
is a matter for trial to record correctness or
otherwise of such allegation made in the plaint. In
the suits for specific performance falling in the
second limb of the Article, period of three years
is to be counted from the date when it had come to
the notice of the plaintiff that performance 1is
refused by the defendants. For the purpose of cause
of action and limitation when it is pleaded that
when he had visited the site on 25.05.2017 he had
come to know that the sale was made in favour of
third parties and the appellants have refused to
execute the Sale Deed in which event same is a case
for adjudication after trial but not a case for
rejection of plaint under 0.VII R.11(d) of CPC.

13. Counsel for the appellants has placed reliance
on the judgment in the case of Prabhakar (supra).
In the above said case, this Court has held that,
even where no limitation period is prescribed by
the Statute, courts apply doctrine of delay/laches/
acquiescence and non-suit litigants who approach
court belatedly without justifiable explanation.
Delay and laches are to be examined with reference
to facts of each case and the said judgment is not
helpful to support the case of the appellant
inasmuch as this matter arises out of an
application filed under 0.VII R.11(d) of the CPC.
The judgment in the case of T. Arivandandam (supra)
pertains to eviction from tenanted premises which
was contested by the tenant. In the said case where
rejection of plaint wunder O0.VII R.11(d) was
considered on the ground that plaint does not
disclose cause of action but not a case for
rejection of plaint on the ground of limitation. In
the case of Hardesh Ores (supra) it was the case
falling in the first limb of Article 54 of the
Limitation Act 1963 but not a case falling under
second limb, where the time is not the essence of
the contract. In the judgment in the case of Dilboo
(Dead) (supra) this Court has considered relevant
principles of applicability of 0.VII R.11] of CPC.
Equally, the case of I.T.C. Limited (supra) 1is a
case concerning rejection of plaint under 0.VII
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R.11(a) but not case of rejection on the ground of
limitation. In the case of Raj Narain Sarin (supra)
the suit was filed after 40 years after execution
of the Sale Deed and as a fact it was found that
Sale Deed was to the knowledge of the plaintiff and
he had not taken any steps to declare the Sale Deed
invalid. In that context, the order passed under
0.VII R.11 was confirmed by this Court. In the case
of N.V. Srinivasa (supra) the suit is for
declaration but not for specific performance and in
the said suit having regard to the facts of the
case this Court has held that suit for declaration
filed by the plaintiff is not maintainable. In the
case of Madanuri Rama (supra) the suit was filed
seeking cancellation of Sale Deed on the ground
that property in question is a waqf property which
cannot be sold to a private party. The aforesaid
case 1is a case not concerning limitation wunder
Article 54 of the Limitation Act 1963.

15. By applying the aforesaid principles in the
judgments relied on by Sri Dushyant Dave, learned
senior counsel appearing for the respondent, we are
of the considered view that merits and demerits of
the matter cannot be gone into at this stage, while
deciding an application filed under 0.VII R.11 of
the CPC. It is fairly well settled that at this
stage only averments in the plaint are to be looked
into and from a reading of the averments in the
plaint in the case on hand, it cannot be said that
suit is barred by limitation. The issue as to when
the plaintiff had noticed refusal, is an 1issue
which can be adjudicated after trial. Even assuming
that there is inordinate delay and laches on the
part of the plaintiff, same cannot be a ground for
rejection of plaint under 0.VII R.11(d) of CPC.
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