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100. If any District Magistrate, Sub-divisional
Magistrate or Magistrate of the first class has
reason to believe that any person is confined under
such circumstances that the confinement amounts

to an offence, he may issue a search—warrant, and
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the person to whom such warrant is directed may
search for the person so confined; and such search
shall be made in accordance therewith, and the
person, if found, shall be immediately taken before
a Magistrate, who shall make such order as in the
circumstances of the case seems proper.
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Magistrate can issue a search warrant under Section 97 of Cr. P.
C; one is that a person should be confined and second is that the
confinement of such person should amount to an offence.

11) As is clear from the averments made in the application filed
by the respondent and the observations made by the learned
Magistrate in the impugned order, the primary concern of the
mother as well as the learned Magistrate is the welfare of the
minor child. So far as this aspect of the matter is concerned, the
same has to be taken into account by the Court while deciding a
petition for custody of the minor child under the Guardians and
Wards Act. In a proceeding under Section 97 of the Code of
Criminal Procedure, the Magistrate has to ascertain from the
material produced before him as to whether confinement of the
child amounts to an offence. As already stated, the allegation of

the respondent is that the minor child is in custody of the

petitioner/father. The custody of a child with his father can, in

no circumstances, be termed as illegal confinement
amounting to an offence as the father happens to be the

natural guardian of a minor child.
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