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"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. st April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
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[elaiRel did] Is1x el U2isRal dicl] sigofl siiaigl el
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“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
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(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AHIAH,AElUH, ¢ ofl sEH-3¢ Hi sAIAI 2H19d

FoIdlg Aed! sAUEUA d Yol YRAUR SAUI HIZ AER
SAHoll AHIURIS dcd] AEIA AH2 RURYE] YRAUR S al|
BB, dAeal A1 AEIddg] Lalal alid.  AdRU VHEIAd
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR MRILU LA YSIEl BUR

N

WA Y. ¥ YSIEHI  olHAARU  HEIAd &R
AlEollud, ¢ ofl saH—a3¢ AHoudall (AU aiiof]
85ISA YRAUR Sl HI2 ¥ A1URIS dcdl FAIEU YuIR
Sd10ll 8 8, dofl UAUT 541 ¥RIAd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under
section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH, GURASA YSIEIHI FRIRU Y¥o, SFUIEUS eI
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AER SIA Y UAA 285 URell Y14l Ial AdIni 419
dl, sFlIEUd Uldiall 3A YUR Sl HI2 dis—ou &
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yallofldi Uldiofl vis—oqa ofl sueni wendd dHiA
gslsdlal dmafl el sluied AnaisiE] YAdl Y 52 8.
AER SIA SFNAIEUSA ¥ YR1d] Y SAIHI A419d 8, dof &9
ugdlefl [QaragR YRAasly Jeuisa a1 A19d 8. Ay
GiAUS Uldioll 34 YAUR Sl HIe ¥ €2dIAD YIUI %Y
S B dol YLl LAlal AdIdi A19d © Al UASR] d§ 2
GIHER BRA AEIAd val olIHER AURJU  JEIAdall

YSIEIRA HIolGRR AU AdIHi A419d B,

sARueud 2y Aivlls yoliofl a&l Y s AH1dd
Aoy dld%lall A1 A w[BfcRuH  sAH-3¢
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AR VIR of|A Y¥ ol Y AN A41Ad B

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:

(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,

(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;

(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity,

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

A1H, GURISA Slgjoll Meit]l dAUIB Adi AHI SAUIHI

AHI1Ad AU HYGloll AojH Il §2NAIEl]] dRFLRIHI SA ol
W B Vol d Y ¥ ASUR AH Alolld R F, ARMIA
sARJUIElS As AN B, Al AN2ANHI 241 VoA Iol SYIE] ]|
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ARELIHI SWlall B 8. ¥ AR 41 VoA Iollg] VSl
SJAIHI A0 W dl, Al ojdlall s3AIElfl dBLIHi s3]
ASIR olgl. o 5, SISl dBRIHT SAIHT A1Ud
oA lolofl ol YUR Sl A [aiRiuIcHs A1ofld ofell,
UG Al dgHiollal AR al ol YpAYl ALl
ydiRiRNY vise s3] AsR . ayai, ARMRA dal
oA lolle] Uisel SAI 1914 GUR Yoilofl AUl % g
ddl siRIElell S (oA oiefl, uRg AARIY] AIdl AafIallof
visol sARUIElS] Gazduid asl d&l 28S Urell Yrrdi ue]
S3 A5 V. AR sSIA WR_AR SsApIEUA ARV [A3ey
AH(BI[c1aH, 1 ofl SHH—13¢ AodJall [RI211UI Yaiiof]
85ISA YRUR Sl YRA 8, RIR Slgofl Mot Hyo
sARUIElSl] aRBRIHI ¥ vofHlal SJdlall R/ B d vojHlal
AB[cIRaH SEH-1U¢ Al SHH—A3E AoUd SN
A1 AU YIS SJloll B B Al WRUR A1 AHofdHlof]
UiSalIcHS 8 ol AIdI VoA Iolle] ARIUIUS Visel sdIg] 28
8, AR Al AUddlallg visa 5] Ad s3] usiF a&r da
oA lollg] Visel Sl HI2 YAl oI%l Slail GUR &, d
oioid Aol VHEIGdD] Rlot SlIHER AU AEIAT LRI
“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
Gu2 URILY AAd YSIEI BUR ¥R B, ¥ YSIEIH ol IHER
AARY AEIdd %RI oflA YX¥o AUdIS0l SAIH] A419d &
3;

"Section 139 provides that "it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
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towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume” the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence” of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

AAY] A olld 93] & 5, AlEl61uH, 1< ofl sAA
—q3C od SAUIHI A1ddi HaHIol A ViSlIcHS AHojHlol
8. ollHER AGRY AEIdd £dIRl AUlEGIRIH sEH—q¢
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A8l SAH-3C Hi SAIHI A19d  Slojoll Mol A9
AHYRSAYR Aols YSIERAIHI dofl [Aqa wyT A B, Yol
&d uglel Ysielol MRAdl VidR Y SRAIHI A19d B.
qyHi, 2134 A oy sd] %33 B 5, A Slofololl AlHIoY
Rittiad 8 & AR SIRIEIHT VIRE F21d1E S3ol ARIUT GuR
YRodlall Gl JsUIHI A1 &1 AHal FAUR Slojoll Ao lof]
AHRIMlA €1 &ldl 2i3g] SAlgf &lA & AR olIHER
AdRAU VEIddall ARl Hialoll sdi1efIof] visUls

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU2
URILY YAd YSIElall URI R Hi of]A YX0l AUHISal Sd B;

“22. .........0ne of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

GYHi olIHER AUIRU MEIAD £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3
SCC 35 Hi AlGleRuHddl sar—aac(A) ol BT s
sAdd 8 5, As guid dydRAlofl oiwaell 2dlsd &l



GJIM020163252024 16 Criminal Case No0.11269/2024

[=] 5 [m]

=]

RUIRAIE SAH—<(A) Hodd A AojdHlal $3] USR5
dal 298] A+l UIH IR B. Al VioHIol ViSal Y AZ
dq gjHiol & 2ol UAUIE] AUl dAgHIotaf Aei(Ad U1
2% 3ol visal 53] AF B. ollHER AURY EIA LURI AER
YsIElall Ul 1R Hi AHUdIS0l S| B 5;

"12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2
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(10.3) YHi ollHER AdRU AEIAA &IRI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 Gu uRity 2Ad YsielHi AlbleiuHodl saH-
1< (AN), SEH—A3¢ AUl SEH—3E ol Slojofl Uit o]
[ARqa uAT sl wAMd S} B 5, sAH—1<(A) ol
SHH—U3C AoUoll VojHloll A VisallcHS ojHioll 8.
GYHI GlIHER AU AEIAA EURI AER YSIEIHI  “may
presume” ol “shall presume” RJGEal| A8 @%qd oellde
S A€ YSIElall URA-R< Hi AUHIS0l A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive
proof”.”

AIH, GURSA YSIEloll URA—-R< Hi SlIHER AR EIE

&RI A sAUUIHI H1Ad B §,  “shall presume” RUAGE
"conclusive proof” AGEall AH 1011l AcE Bl U5 alal. Clga-li
AR YslelHi Yrrdl AlGfoiuHd] sdH-03 Hi GAU

"proved" ol "disproved" Aeea Aeaidi Al ddll ral%(;I(‘l
AT 5l URA-30 Hi oflA Yot AUAISal S2A B;
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“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHT SlIHER AR AEIHd &RI A
YRl AYAISal S41H1 241dd 8 5, AR Acidld eiuI1g
2% Sl HIZ Al YAdl Aud] ¥ dg ¥33] aiel. sulE]
SRI % Sl YA 2 SAIHI A19d 81> d YRIdI U AHIYR
AVllal Y@l AgjHlolle] visal S AF B. olIHER AdRY
AEIAA &RI HER YSIEloll WRI-3R HI AddISe S
*RIAd B 5;

“32. The standard of proof evidently is preponderance of
probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.%) A1 AGISS olIHER AURRU MEIAA LU Rangappa Vs.

Sri Mohan, (2010) 11 SCC 441 i SUIHI AHI1Ad AHYHISal
lol Al Acd %03 B Aol A&l &Idall YSIEloll AN
VIR o IHER AU AEIAA &IRI AHER YSIEloll URA-RS €]
WRAI-R¢ Hi ST AHIAA AUAISal of | Y¥0 Y SAIHI

A1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
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Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”

(q0.u) oIHER AdRA  Jeldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 UAlLy &Ad YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
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Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAA LlolHi AU] AE YSIElall
U2l of. 3 Hi ¥RIAd O 5;

“ 23. We having noticed the ratio laid down by this Court in
above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

AHIH, GURsd Ysleloll wAMd RLUid] Ll Adi
agil AlBilciudofl sEH-19¢ Al SEH-3C Hi SAUIHI
AH1dd Slojol] Aofalall Acitlld AU LRAlol Adi FUR 1
Slajoll AAofHlalle] Visal sdlall ool 2RIlall 2R 8, AR
AHRIY] €2 ojHlallaf visel ] A al s¢/ utudlell s
A5 & d GUR YRIIRUI VHRAR GlIHER AURY AEIA &R
YslelHl WA sd Ricuidiel «eidd 8 d yxcid
gslsa taulal Al SARUIEUA Y YRIUIRAlG HRAiISa &
ugdlef] sq13i AH1dd 8.
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(1) AR sIA FFRUIEUS Y 651 Al 285 URoll Y(d]
4AIA Adi Al s1A sluEud Ais—ou &l suIEl
ARAUIRIg] A1 Ual 13 Y SAUIHI A1 B ol FHi Yuwucd
dAA Ais—o0q ofl sRIEd &Slsce] YoRidUdol SA B.
AER S1A Y YR1dIofl [Agd UUT Sl 242116 A€ FAHio]]
Ad] &slsdl § ¥ [adlaigla 8, dal 238/ 2y sAIHI 2A419d
8, d Y¥o Ais—0 Yl 2y sARUEUIN As 2Rall Sis
uidlall 8 ol d AsHi ARl el 8. A &slsa uel
oflads:pud] 8 %, sviedinl Vs sAUIERA Aol dsaHi
¥HI SAUdi A€ S dI.9¥/20/0R% dll AY Y/
@511 " ol A2 AI1Y Ud S2d. A 65lsd Ul [AoldsyAI &
5, sARUEUINl As driYsA wd Al ole sAIERI
AHRIla doll ¥LIAE AR0lIA dI.25 /0 /0R7F all AY

9. Ule A3].¢ Hidrell ol Hisdidd.

(22.4) AR 513 sARUIEUR AAis—u & Adicatiiol] AU
Y A 8 da d Aec] ARMUA sARUIEld (Aqd
Gdeduld SAUIHI AH1Ad B, ¥ £Rlal SIRAIE] @RI A
esIsd wRIAd 8 ¥, "s/d 2ad R099 HIE AHI¥Elo o]

"o

arlil #12 #Hloigdol] gsior &." " #1Z] Hloigdddl] gSlof

"o

eI1Gateld viid H1otield 3301l otiael] ¢i1S 8. " "1 HlolIgd

Slotof] gSiatall 43 Hidls 14" "6 Hloiglciatl el 1211
ooy S Lel] s2a] o€l "Hlo St gSlotei H12] 2418
H121 SIS/ CiflerR 8." A qia vl & 5, Hlolgtdl] gSlof
2] d1c1SToA] otell. " 2RIV Hl Hl & ol & dal D&
U gNel] Aoy &." AR Y S L4l 52 & dol] ol

el o€l 216 2R yeud & 5, 4edl d sl
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21dI21341 ofls3] S2a] &dl, 61c Y §2 & dof] Hal vicrz orél].
AHRI] s& 521212 21124011 Secii 213 YS! 511 €] S2cT]
&cl dofl #Hal vici2 atéll. " 'H #12] 214 AH121Y] QU2
sellg yendd & uig AR Y dur 4] §2 & dof] #Hal

"o e

wel aell." "6 yd 9 Hlodh dlorR CLRurs3cU9S &l
qry> 6. A qia vl & 5, a. 1R/</22 ol A¥
HRIYIRA #Hal yac U €] 3.R00,/— 2l AS5IGocH] ¥HI
§209¢ 8. 2AI6E 292891 ¥ & 5, AHRIVIRA iR/
&ES1a131/€l] Hlo1ge vl d 9 ysddr. " AR Hizl

"o

Y/2¢/] 3. cyoo,/— ol Hloligd A " " 11 HlcigE Ye
2RIYIA 3. 3yoo,/— ¥Ha 215518 #19dEI Ha cliSlotl
3l dal y21d 4 &) 585 ses iddl. " Y dia vl & 3,
A S1g 2165 GLREl Mg wE al dof vilg 2rvg US

240l dotl 61211611 A1YSI] oflél 2] US.
ce/él] ¥ GerRel] Hloi1ge vidled datl SIS ET416/] A14SI 2%y

& ARIIA P2
s241 121l ot€l] sREI S A dof viig GéRrRd o€l " "4 dic
wdl & S, &&al HIA Mool wlEI-Au1Ci0 ofld
Glal/cidlof] &2 & ol d SLAI5eal dlatiqdiol &1 &." "H
21121Y] Crracie aEl § dotl yZldizetl SIES2132flal Mol
el 526 613 il dof Sl olla ¢ 2y 521 <15 dH arél]. " "
H12 2ARIY] 2118 s§2l1E4] YeNAd oS cgsi? dgll
alell G4l dd ad cyasik g oe slg cqsl?
&Ad a¥ll. " A qia vid] & 5, MR 2412141 y128f] Mol
Y2 3. 5,000/~ 211 oflw Sl 254 QAdidl] olsad] o
edl.” "sRIA Hlonidd u#1ve] v-u 9y yed 412]
Y28l wiled. " " s2l1E q1on caqsiR S 2116H1 EAd A

EIGHI Hal IE a¥ll.” A qia v & 5, Rl al.
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20/5/R3 ol 1% 3. 1,000,/— H[2I YaAd U 25/GocH]

¥ 52196, " A diad vd] & 5, 2/5 10 G101 5] 6]
2ol [Qa1a 241G ollcdQarél] agr 2481 4621 ollcdorél]
dud 8. " 6A1H, ARG suIlol]l ¥ Bdeduld SAUIHI
AHIAd d sl ARG YuAcd A o9 Gueld S &
%, Al siHol AHRIRA suigl vl s3uidlell s
yxoioll sig 284 elaGYldl dl9d o8l Ha sAUIERA
AHRIlall Asoll EBUA2 | 8. ARV Adidi 419d
GAIY @l Y YRId] dAIR Adi A &5Isd UR B §, |
SiHoll AR goAigl siRIdiglall S Ul doiss
sAA1EUIN As AAloll Ais Uidloll oef]l del AsHi A=Al
A8l a?fl ddl sl dspA GURAd sd aefl. 241 AFNHI
sARuIedinl AsHi AR del & d 2dlsa eslsa 8.
AH1efl, ¥AR sNA19101 AsHioll A48l ARG 2dlsa &,
CUR A1 AHEIAdG] Lol oflH. AU AEIAA &IRI Sanjabij
Tari Versus Kishore S.Borcar, 2025 (0) AIJEL-SC 75934 oall
YSIEloll U1 AU &l 29 Hi S AAAISel BUR A1 B, X i
Yslelofl RAdI VIR of | Y 2Y SAIHI 2419 B;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.1- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).
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16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AHIH, GURSA YSIEIHI S| AUAISol A1 &1 URal| 54of]
gslsd lal dAdi ¥jAR AR sluiedinl Asaioll
d=ilofl Aglall 2dIsIR S & Jal A€ Js ddlall s
Uidloll 8 ia sluIeuioll SAoll &slsd PG AR VS
SARUIEIRA dfloll s UidIHi ¥Hi SAUdi d dRIYSD URd
2 RAR AEolluH, 2¢ca ofl SEH 1< 2Hal SUH 43¢
AHouoll Slofofl Viafiall sANUIElS] dRFLIHI SAlall % &
Aol A ARl 2% & § Al A€R ojHlailof Visel sl
8SISA A&l YRIYI AEIGA AHS Y S2. A1 SIHoll AR
SIRI AER Slojofl AgfHlolle] Visal Sl HI2 AAd] &slsd 2y
S B 5, Al SsIHoll ARVIRA sé1E] wiRell As Haigd
GuRel dlad &dl 2ad d Hlsigdall alli AHRIYIA
sARuIEl Ysdl A0 & dH ©9di SAUIEIA 2RIYail ASoll
RBUAI sed 8. Ay, s3Il Gazduid EwRdlol
ARIVIUG Ad] ds BGulRed sd 8 5, sARAIERA
AHRMIA atili A1RAlall S1g Y11 Y 5 ofell. 41 SiHoll
AUl eslsa yxol Al SiHoll AR A8 d=dldl
@Aoidlol] 246ie 81 2al AHIRAUIa allliofl ¥33éId Guefld
gdi sARAIEIA 3.9,¢0,000/ - (205 3UIRII As dlIvt A2
&R YRI) ARl slGdlall A1UA 2ol A SIRIEARa|

2diall 2d1sR s3]l 2A1RAUIA sldall s3AIEUIN As s3AIE)A
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ANE ¥ AS "Y2a/ /511" oll A A1 dRIYSA Ud
S . Al SIHoll SABIE] %Rl A@oll 241 eslsd Aeal
Ais—0 gl sAIEUIN Vs dYl Ais—aq ] Vs el AA)
Y A 8. NG A UUT Yo ARMIUG o215l
siidigloll slguel doiss sRuedinl Asdioll Al
delall dosiR sd o€l dgl sbiedinl As AAldll ds
uidlall otfl Adl ver slg dsr Gueld sd a9l
ARG Ad] dspR BulRed s2d 8 5, s3RAIEla AR
AN SIg sIuEA9] AR ol€ll Vial ARV s2l21€] uiRiel]
Haollgd sla Gurel dlad adl 2a d AHA ARIUIA
sAA1€lal % Vs ANV A Vs ARIIRA Hcdd Slatofl dHIH
84 §2AIElA Ysdl ANE eldigdi ARl Ud A
olgl da SARUERA AARIloll Vsl AU s B.
ARzl 241 dasR 2dec] Y YAl duIQ ddi
sARUIElSl] Gazauid &sl vddl uiAd eslsd Jy¥o Al
siHoll ARIA su1El ALl 3.cuoo/— dofl slHdal
Hollgd Slol uidledloll 2o A Hogd Slololl slaa U2
3.3Uoo0/— s3AIEla Assl 2NdIol] 2Ha Glislall 3l
opId el ses—ses Ysdl ANd. A1 SiHoll ARVIUG
Ad] eslsa wendd 8 §, A §RIVIA §d 3.¢R00/ -
PRI Vel a Ysdl xdl, uRg ARl 241 &slsd
Aed Y Yridl dAIA Adi A1 Sloll STRAEIRA Aol
BdeduIA €Rlal 21 SIHll AURNa Hlallgd slHd U2
3.3U00/— fdl RIRGIE dI.AR/0¢ /R0 ol A¥ J2Ad
U ¢ 3. R00/- d¥ dl.Ro/0S/0R ol A%
3.9000/ - J21d U &l Ysdl AMNdI &slsa wendd 8.
A1 SIHall AHARMUIRA dAlofl &slsa Yyl sAuIElD do1e U
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&fl 283 Ysdl Aol SIg U €2d1AY YAd] AEIHd
AH2l Y S o@l. ayHi, Al SlHoll AR A1
sAp1E]l iRl ¥ Hogd sla GuRrYl dlOd edl d
Hlolgdoll ol s2aIEld A Ysdl €l9d adi dl
RIRGIE AR s3Il UIA us] B Jldlall Asell Ud
Hiorell s3 2% dH 6di val d Hddodll sFuI€lA o1dlA
vel Al 15 dA edi wRg ddl sl el AR &R
s3A1€lal Hisd] sl ud Aiviel ARG sA14i A1dd
o®fl. gyHi o eslsadi 1 siHall ARIRA s2l2u1E] 2419
sARAIEoll St Y Olall ST atlRIis]YU RUYER S of &dl dl
ddi A2NHI %1 ARIIell As dRIYSD Ud A &I il
SAA1E1RA ARG Hidrell o2l HisAd 8l Aal d o)Ll
AHRMA c1® 21Jd el IR ARIVIRA dilall oiU19 HYo
sAA1€loll HidiR oNdlloll ¥UIG AUl YA AHal
AR dH sAUlAi fovsa o dl AR (A3
U[ASN gHiol S ASRI. A1 AECT Al AEIAdD] Elol
olld. AdRU eIdd &KIRI Sanjabij Tari Versus Kishore
S.Borcar, 2025 (0) ALJEL-SC 75934 il YSIElail URA 30 i
A AU AISol GUR W1 B, % i1 YSIEll] 2A20d1 Ui of |
HYO Y SAIHI 19 B;

"FAILURE OF ACCUSED TO REPLY TO NOTICE LEADS TO AN
INFERENCE:-

30. This Court in MMTC Ltd. and Another vs. Medchl Chemicals &
Pharma (P) Ltd. and Another, (2002) 1 SCC 234 has specifically
held that when a statutory notice is not replied, it has to be
presumed that the cheque was issued towards the discharge of
liability."

AIH, AR ARMIUG d=ilall oiUI9 Gl Sig HidIRll

al1Zl2loll ¥dis SIAUIElA Uisdd o2f]l o SAAIE] KA
ARV aliel 2A10dlol] % 851sd ¥RIAd & d eslsd el
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Sig visollciHs Yrdl ARG Y sd o], RIR
sARAIEUIN As ARIIA d=lall SIUEARI EdIofl YsUe]
HI2 s3R1Ela AN Al @ldlol] 8SISd Hioldlal SRRI W 8. |
A900NH1 A5 HI ARYIUS dspR BuRed sul il
ARIMUe  s3RuIElol  aRBLIHl SAUIHi AHIddi Slofof]
oflollo] Uisel S2 8, dY sel ASRI olel. Al ARNHi
AR Ad] GUId §, Al SIHoll SsTRyIElA AR
uIRef] Aol 5ot Yxoiofl SIg sIuEAR0( Al 284 Adid]
alis] oflsadl ol 240l §312A1E1A 2ARIU]oll ASall EEUUI
sd 8, d 2dIsRAIN o],

(22.2) ARIMIUG edld sdi wedd & %, Al Siddll

SARAIERA $3RAIEUINT VS dRIYSDA URd $3T GiE AR
¥ Hidel dldll HisAd d Hidell ol AHRIUle ARl
A2011A H1sAd ol 2Aal d HidlRll ollZlA i¥d gy ddl slef
WRidl sA1eud 2y s ot®ll, A1 AANHI F3RAIENA
AGollaH, 1cca ol sad, a3<(cll) Ai sUAI 2419d
Slajoll *ioId1gfo] Uldal SA of &I, ARMIa (o1l 82l
915l 34sdl [Qoid] 2 8. vRMVIuziH 211 edld 2deci 2y
YAl GAI0 Adi 3A1Elofl eslsa yxor s2lu1EdINl As
qrIYs ud Al clle SARUIEIRA dI.a5/20/0R7F dll
A% Hidl oidll HisAd, ¥ Hidel ol AR
dl.29/ 20 /0% ol A% i 2RJd. SRAIEUS dAof] A
gslsd Aedi dis—ax &l AHidell oidlRiel]l A4 sl
osd, vis—a3 gl Hidel ol . Ulke Asl. sl
AAle agr vis—aw &l Hidiel oidlA oD 21y 2Adall 25
Sodlgoidloe AUIE Y A 8. AURMIUA Al asiR
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GuRed sd 8 5, AR sARUIEloll YLlIIU HYGiall
220113 28di o@ll 2al s31AIE]RA ARV]all ¥ Aat1A Hi2AQI
diidlal HisAd & d g ARl &ld SFIRUERA e o
sad a3¢(ofl) Hi sAAi AH1Ad Siofofl 2] UId
s al®fl. ARIY2Ifl 241 dsAR Adec] Y YAl duI0)
Adi sARUIElSll Gazduid exAlol Ad] &slsd vjddl IR
& %, "R Aleudin 25ddf] 241 Ayl Qg
Y (EHoeol] 2113 26 8. " "2 diad v & &, 24RIYla 211241
2120114 ollclet 2 &l 2ol d ol sRI]al #f] 22
&1, 21 ol dal uad #4841 dail y2ldiRal S 2eeA
2891 dotl AUIEHocall SIEf 2102 2dISRE 61 2Hal 246]
526 612 Ad) Sl 216] q1n) alldlRs o1¥lof] 24112 41 S
2y 526 at¥ll.” A1, ARMIUA Al A1Ad dSAR Al
sARAIElol] BAedulRi sl yddl UIAd &slSd d&il 2% Yrid]
dAIQ) Adi A 851Sd 2UR B 5, A1 SIHall SIAIEIRA A=A
SARUIEHT ARIUlg] ¥ A0ty ¥RNAd & d ¥ ARl
RIS Hidren ofigl HisAd 8. dgyai AR A1 2otig]
Asiial dlul olle ARVl sAA1EHT ¥RIAG Al A MDA
23] S ol AR AHEIAA AH2 &I1%R YA Aol RIRGIE
AHis—09 Yl AR 1dl 388 a1 2411da d wdldi yel
SARUIEIRA d=lall s2la1EHT 2RI ¥ 2AR0t1 ¥RIAE & d
% A1y AR &RI ¥RNYUIHI A1Ad B. 41 AN2ANHI
GRAR ARG d{loll 2AR0i1H1 Gicid SIg U Y] %
2 o€l ol s dRIYsRA Wd Al clle Hidel iRl
AHRIVa HisAdl UInnall Y Garl doll AS GRIYSW Ud
sedlofl dal ¥l sAlal) dl AsHi ¥RIAA 5H [Eai—ay
Hi Ysdl 2410 Al s2lu1€lal oflai3?] s1é sRidig] of 5] uS
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d 8. 8l¥ Uil 3Adl &slsd €iad Adi sABIEUIN] Vs
ARIlall As uildioll 8 al sRAIEUIN] AsHI AHIRA] o]
el & d eslsd 2dlsd 8. ayai, sAAIEYIN As gRIRYSD
ud sl ol sTRAIEIRA AH1IRA1UIa Hidrell olléll HISRII GliE
ofldd AHY HATEIHI STAIE VEIAd AHA Y S d
sAUIES] sIA AR 8192 &yl ¢l Yl sRJIElA aleli
Ysdl 2A1ydl Hi2 sl Mucol 52 ol€fl. gyi, ARG
SiA19 GURed 5d & d 42116 SA UAUT YA HIeUIARIS
olefl. 1 A%2NAHI aIHER AdRU AEIAd &Rl "C.C. Alavi
Haji Vs. Palapetty Muhammed & Anr. (2007) 6 SCC 555" all

YSIEIHI A olIHER IRAA US| HEIAD £URI "Bharatbhai
Ranchodbhai Parmar Vs. Rajendrakumar Bahecharbhai Anand"
2024(0)ALJEL-HC 248787" oll YSIEIHI Al dIFAHI oA .

JRId 48] HEIAA &RI "Rajubhai Kalidas Chunara Versus
Kantibhai Kalyanjibhai Shah, 2026 (0) AIJEL-HC 253008" ol
YsIEIHI vAINd sd Slojell Rtdid il Adi GuRlsd
S UUT Y 618 GURell FAdll &5lsd Lllal Adi 4RIV
udl A slgf [Axegoll &s1sd Y191 US| AEIAA A4 28
U2 didd defl 5 Asoll alleR Al GllE  SIAAUIEIA
AlEollud, 2cca ol san a3¢ (ofl) ofl Aaaige] Uida
Al F A0lA HidRl ol Hisdddl d Al uiig
A0l B ial AR A 411 8l oiefl, 241 AAHi
ARIofl edld 2dlsRUI a1ef].

(24.3) A SlHoll ARG Ad] oRAId GURYd | B 5,

Al SIHoll S3RAIE] ARG AsAHi ¥RIAd SH 619G
AUYl Hie A1Ts A A4 el 2a SAAIEIRA AR
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A1ofl oflRlisY RAYER dAloll 2145 AR Iledlai uel
eldd ael, 1l sdaidlol 37 <sifld ciad B,
ARV 241 oAl Hed Y YAl duId Adi I
sidall ARMVIUG ARl [Agd Gdeduld s
A B ¥ Gazduld el Ad] &slsd viddl uidd &
8, "HIRI ACAR GIE & 240l R0 €] 019 YE] SUSIA]
&Slo1di] alls?] s2al &al.” "¢ 3uid] 2l oiidof] sYSIof]

ESIo1a1] 11 §2d] &c] ol #12] YR HIf)S 3. 90,000/ -
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&dl. HI2l A &Ad o€,

"o

H121 Yyl iRl e,
121 #Hicti—1Acl, 5151 5151 #Ha dHall & 6ljaS) & "dHal 4
qgia of] aer 8 5, deella dosHeer ed Ry $221d

"o mon

8." " ¢ dosaeal Jed &1 @ g¥fel] er> 6. A dia v

8 5, JosaSel Fedi siga dair +419¢1 81 S dlé 812 )
dofl #1801 esifad] us. " "A qia vl & &, A #12] s

o

2118 211%Elor YEl] 313> dosHeer e 2y 2 €],
qgia vl & &, A eldd] s211E 4] S alér Hi12]

"o e

gosHeet Jeatdi $2d ael]. " ' ¥ €l 24Ysa ulaRHI 26

"o

& d Hri eiEidl] 3idlsley &." "zl y2larRai 318l ool

"o

Cl1E 4196 8. " "HIR] otiol] Cliel HIotgtA] ESIo1H] als2]

"on

52 & 24al dal YR #1215 3. 94,000,/ — &." " 312/ [Yal

"o

616 oflga 8. " " #13] AHEIDa #H1Als 24195 3Ule y=4r2s &

"o

2185 6%12 ¥ed] 8. " HIR HIRI diGotof] dlot A1g 8. " " H

HI> dlgal 2a R03HI ] & 4 dotl His 3.

"o

Rcoo/— 29 8." " #HR 1 a1 Sl dlat 2A1g aell.”
‘W12 AS ¥ 2221 A51Goe & ¥ A1 6f]. 218 A5 EloS ]y
v@ledl +419d 8. " AIH, ARINA sAI€ldd] suiHi

AHI1Ad BAedUIRl E&Alol VAUl UIAE &SISd d@ll 2% YId]
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10l Adi A 8SISd U B §, I SIHall SAJIEIRA AR
A1oll allClisld gsRdl Sig ofiy dilell AHi1ds AR
Aedtai eildd ofell UG ASHI ollRlis|A UdERd] ofit
Alds ARA eddi eldd ol dedr Al ARu
SRl BRI SAIHT AH1ddi Siggoll AojdlIallof Vil
8, dg sel s del. vl s WRAR AIUS AR
AoAtld ASAR d ARSR al SeUdl URAdl] ASA B. Y3
sAA1edIn s sAA1E] A 5d] A 2419d A 2uedd yel
Sig 2ure ydRll ARMVIUE A o], ayHi goisl
siddigloll S yRl doiss AHRIVIUA sIiedinl JsHi
dxllofl Aeloll gosR sd o], Ayai, ollHER AdRY
MHEIA &IRI Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 oll YSlElail Ul 30 Hi ¥ AUAISo S

8, d A Ysielofl 2RAdI ViR oflA HYxol 2Y SAIHI 419

&/

b

"NO DOCUMENTS AND/OR EVIDENCE LED WITH REGARD
TO THE FINANCIAL INCAPACITY OF THE APPELLANT

22. It is pertinent to mention that in the present case, the
Respondent No.I- Accused has led no documents and/or examined
any independent witness or led any evidence with regard to the
financial incapacity of the Appellant- Complainant to advance the
loans in question. For instance, this Court in Rajaram S/o
Sriramulu  Naidu  (Since  Deceased) Through LRs. vs.
Maruthachalam (Since Deceased) Through LRs., (2023) 16 SCC
125 has held that presumptions under Sections 118 and 139 of the
NI Act can be rebutted by the accused examining the Income Tax
Officer and bank Official of the complainant/drawee.”

AIH, BUAsd Ysleloll MANMA RILUId] del &1Y Ul
30ll 85lsd calal Adi Al SIHol ARNIUS Ad) SIY
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[Q3tuoll YAl Y s ol 5 KU 2RIl oAl
2IsRdun weIR. ve $RAIEC GazduiRi gdlal
uddl uiAd eslsd HYol Al Sidoll SIRUIED HIRls
3.40,000/— &l 3.50,000/— ofl 241ds YA & dl
ARG Ad] s1g ([A3e4oll &slsd 2y 411 419d o]
5, Al siHal SAUIED 215 A 2Rv2H 1. dyHi, Al
sidall §2luIElfl &slsd Hyol SFAUEUIN As dRIRYSR)
Ud 53T olle sTRAIEIRA ARG Hidiell olldll HisAd, <
Hidrell alidlal ARG 01 2R-d &ldl Odi 1 SiHdll
AHRIVIRA d=ilall elRAIY YXColl HidrRll oidlRlall slef ¥dio]
sAA1€lal HIsAIAd o], 241 A2NHI BUASA S UUT
Yol ARIMuGiel Ad] oUId 5, Al SiHoll SAUIE]
ARVl AsHi yeNdd 4 &lUGYlofl 2ugl HI2 24195
AA A2 o€l Aa sAAIEIRA ARV 119 s2d dlIRIISIY
igelRe]l s1g ol Alds A2l Jedai eAidd aefl 418
sA1eueioll 5 2isiRld o 8, d edld esudi e,

(22.v) Al S1Hall ARIUA o9 GURd sl ¥RIdd &

%, A1 s1dall sTRAIERA AHARIa1 A1s2121E] U2 d19d Jsal
06U S} B, ARG A1 oiUIg 2Aec] Y Y1
GAIQ Adi 22018 sd UUT Yol A gslsd uwe 8 5, il
Sidall ARIVIRA ¥ dsA BURAUd Sd 8, d Aeal sig 2ure
Y141 Y 52 o], A1 Sldoll ARIoll 8ol H¥O dATA
s3A1€] viAef] Aaigd siol GURY dad sdl 24a d AHA
ARIVIA s3u1€la A1sF1E] U2 As 2410d A Js 2HRIUIRA
Hogd sloiofl dHId 284 sAIElA Ysd]l 2H0d sldidi
ARl Ud 241d a8l dal s3AIE]IRA ARI]all Jsal)
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§06U121 52d 8. d Aed Y Y141 AR Adi % 2RIV
A s%Ual &l § sAuEdIN Vs g3UIElA AlsARE] U2
ANA &dl dl AR A ARl 52 & 5, ¥ [Eu)
sARUIEUIN As STRUIE] &Rl Aloll SsHI dYdId HIe Y
SAHI A1Ad edl d EdA sbigla AR vl siy
siugRell dell 231 ayddiefl &dl o &dl, d &slsd
AURUR] YAUR S2. dYHi A28 5A UUT HYOH 1 Sl
AHRIloll s8at Yol AAIRA $31A1El UIRAY] ¥ Hlogd §lof
GuRYl dlad edl A Adigdal ol syIElA AAIA
Ysdl €19d &di dl curoile AR s3l1El WA us] A
datl 215213121 Ueall Asell ud aHivefl 30 A3 dH &di 2ial
d Hadoidll sAluI€lal aildlt el A1) 1% dH &di ug dd
SIg ol AH1IRAU] %121 s3a1Ela Hisd] sl ud AHiarel
AR sl A19d o€l agai 21 SiHoll AR
Acitdla disai Auoll eslsdl A196] ([AaduR 4 s7)
Ase) Yoz Ukl 221 sAdl a5 dA &di ug ddl yer sigf
siddigl ARG sl 211dd 8l dd welg ol
gyHi Y YAl AU Adli A SIHall ARG Ad] sig
[A3e8ofl Y141 & $3AAUIElGAl &SISclal Visel Sl YA 2%
s2d ol®fl 3 K] ARl 241 GiRAIY Hlofl ASIY. Al AGSS
Al AEIAdG LIS ollHER AARUY  AEIHd &R

Dashrathbhai Trikambhai Patel Versus Hitesh Mahendrabhai

Patel, 2022 (0) AIJEL-SC 69962 oll YSIElall U of, AR &l U

N

ol. Uv Hi SAIHI AH1dd AYAISa UR 1A & ¥ Al YSIElo]]

AR VIR ofIA Y¥ ol Y SAIHI AH1Ad B

"12. It must be noted that when a part-payment is made after the
issuance of a post-dated cheque, the legally enforceable debt at the
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time of encashment is less than the sum represented in the cheque.
A part- payment or a full payment may have been made between
the date when the debt has accrued to the date when the cheque is
sought to be encashed. Thus, it is crucial that we refer to the law
laid down by this Court on the issuance of post-dated cheques and
cheques issued for the purpose of security. In Indus Airways
Private Limited v. Magnum Aviation Private Limited, (2014) 12
SCC 539, the issue before a two- Judge Bench of this Court was
whether dishonour of post-dated cheques which were issued by the
purchasers towards 'advance payment' would be covered by
Section 138 of the Act if the purchase order was cancelled
subsequently. It was held that Section 138 would only be applicable
where there is a legally enforceable debt subsisting on the date
when the cheque is drawn. In Sampelly Satyanarayana Rao v.
Indian Renewable Energy Development Agency Limited, (2016) 10
SCC 458, the respondent advanced a loan for setting up a power
project and post-dated cheques were given for security. The
cheques were dishonoured and a complaint was instituted under
Section 138. Distinguishing Indus Airways (supra), it was held that
the test for the application of Section 138 is whether there was a
legally enforceable debt on the date mentioned in the cheque. It
was held that if the answer is in the affirmative, then the provisions
of Section 138 would be attracted. In Sripati Singh v. State of
Jharkand, 2021 SCC OnLineSC 1002, this Court observed that if a
cheque is issued as security and if the debt is not repaid in any
other form before the due date or if there is no understanding or
agreement between the parties to defer the repayment, the cheque
would mature for presentation:

"17. A cheque issued as security pursuant to a financial transaction
cannot be considered as a worthless piece of paper under every
circumstance. 'Security' in its true sense is the state of being safe
and the security given for a loan is something given as a pledge of
payment. It is given, deposited or pledged to make certain the
fulfilment of an obligation to which the parties to the transaction
are bound. If in a transaction, a loan is advanced and the borrower
agrees to repay the amount in a specified timeframe and issues a
cheque as security to secure such repayment; if the loan amount is
not repaid in any other form before the due date or if there is no
other understanding or agreement between the parties to defer the
payment of amount, the cheque which is issued as security would
mature for presentation and the drawee of the cheque would be
entitled to present the same. On such presentation, if the same is
dishonoured, the consequences contemplated under Section 138
and the other provisions of N.I. Act would flow.

18. When a cheque is issued and is treated as 'security’ towards
repayment of an amount with a time period being stipulated for
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repayment, all that it ensures is that such cheque which is issued as
'security’ cannot be presented prior to the loan or the instalment
maturing for repayment towards which such cheque is issued as
security. Further, the borrower would have the option of repaying
the loan amount or such financial liability in any other form and in
that manner if the amount of loan due and payable has been
discharged within the agreed period, the cheque issued as security
cannot thereafter be presented. Therefore, the prior discharge of
the loan or there being an altered situation due to which there
would be understanding between the parties is a sine qua non to
not present the cheque which was issued as security. These are only
the defences that would be available to the drawer of the cheque in
a proceedings initiated under Section 138 of the N.I. Act.

Therefore, there cannot be a hard and fast rule that a cheque which
is issued as security can never be presented by the drawee of the
cheque. If such is the understanding a cheque would also be
reduced to an ‘on demand promissory note' and in all
circumstances, it would only be a civil litigation to recover the
amount, which is not the intention of the statute. When a cheque is
issued even though as 'security’ the consequence flowing therefrom
is also known to the drawer of the cheque and in the circumstance
stated above if the cheque is presented and dishonoured, the holder
of the cheque/drawee would have the option of initiating the civil
proceedings for recovery or the criminal proceedings for
punishment in the fact situation, but in any event, it is not for the
drawer of the cheque to dictate terms with regard to the nature of
litigation." (emphasis supplied) Based on the above analysis of
precedent, the following principles emerge:

(i) Where the borrower agrees to repay the loan within a specified
timeline and issues a cheque for security but defaults in repaying
the loan within the timeline, the cheque matures for presentation.
When the cheque is sought to be encashed by the debtor and is
dishonoured, Section 138 of the Act will be attracted;

(ii) However, the cardinal rule when a cheque is issued for security
is that between the date on which the cheque is drawn to the date
on which the cheque matures, the loan could be repaid through any
other mode. It is only where the loan is not repaid through any
other mode within the due date that the cheque would mature for
presentation, and(iii) If the loan has been discharged before the
due date or if there is an 'altered situation', then the cheque shall
not be presented for encashment.

13. In Sunil Todi v. State of Gujarat [2] , a two judge Bench of this
Court expounded the meaning of the phrase 'debt or other liability'.
It was observed that the phrase takes within its meaning a 'sum of
money promised to be paid on a future day by reason of a present
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obligation'. The court observed that a post- dated cheque issued
after the debt was incurred would be covered within the meaning of
‘debt’. The court held that Section 138 would also include cases
where the debt is incurred after the cheque is drawn but before it is
presented for encashment. In this context, it was observed:

"26. The object of the NI Act is to enhance the acceptability of
cheques and inculcate faith in the efficiency of negotiable
instruments for transaction of business. The purpose of the
provision would become otiose if the provision is interpreted to
exclude cases where debt is incurred after the drawing of the
cheque but before its encashment. In Indus Airways, advance
payments were made but since the purchase agreement was
cancelled, there was no occasion of incurring any debt. The true
purpose of Section 138 would not be fulfilled, if 'debt or other
liability' is interpreted to include only a debt that exists as on the
date of drawing of the cheque. Moreover, Parliament has used the
expression 'debt or other liability'. The expression "or other
liability" must have a meaning of its own, the legislature having
used two distinct phrases. The expression 'or other liability' has a
content which is broader than 'a debt' and cannot be equated with
the latter. In the present case, the cheque was issued in close

proximity with the commencement of power supply. The issuance of
the cheque in the context of a commercial transaction must be
understood in the context of the business dealings. The issuance of
the cheque was followed close on its heels by the supply of power.

To hold that the cheque was not issued in the context of a liability
which was being assumed by the company to pay for the dues

towards power supplied would be to produce an outcome at odds
with the business dealings. If the company were to fail to provide a
satisfactory LC and yet consume power, the cheques were capable
of being presented for the purpose of meeting the outstanding
dues."

14. The judgments from Indus Airways (supra) to Sunil Todi
(supra) indicate that much of the analysis on whether post-dated
cheques issued as security would fall within the purview of Section
138 of the Act hinges on the relevance of time. In Indus Airways
(supra), this Court held that for the commission of the offence
under Section 138, there must have been a debt on the date of
issuance of the cheque. However, later judgments adopt a more
nuanced position while discussing the validity of proceedings under
Section 138 on the dishonour of post-dated cheques. This Court
since Sampelly Satyanarayana Rao (supra) has consistently held
that there must be a legally enforceable debt on the date mentioned
in the cheque, which is the date of maturity."”
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HIZ HISAI A€ AS "/Y2a/ 315191 " il AR A18 Ud 2
8 Aol RURGIE SAAIEIRA ARG Js Ud sAyT 243 ALl
AsAHi weNdd siRkEABA Aell 84 Ysddl Hi2 Siofof]
alZld uisddi d Slgoll ofléle] ULl Uidol el S3)
AH(BofluH, 1ceq ol sdH 3¢ AAodJall RI21IUIN 2fodl
AHIRUAT 243ol] &5lsd AIEIRA YRAUR S 8. 618 GuRoall
FAai 2y AYL! YA 4R Adi ARIA sig vel doiss
Asdioll Uldlidl] 21eloll gosiR s2d alefl dl & ciy1d AHIRAY]
udl wRdd 8 d Yxoioll Sig viselicHs Y19l HEIdd
A2l Y 5 of€ll. A1 AN FNA1EUS Y YA gl
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ARV oiAUIY €lal Adi ¥jUR A 8Slsd U & 5,
sAp1edinl AsHi ARl A8l & ia AHRIIA A=Al
A Yool SIg YAl Y S ol ol §3lA1€]of]
&51sdlgf visal Scl Uel sig YRid1 % S olefl, AR AS
HIX oA GURYA sJAgl HIEl AHRIVIUY sliEld
ARELIHI SAIHI A4 Siofofl vAgjHlIofle] Visol 52 & dY
sel S olgl. dYai, A duisE AEIddg] LJlol ol lHER
AR AEIAd &IRI Bir Singh v. Mukesh Kumar, (2019) 4, SCC
197 GWR MR g YSIEloll UA-33 al UA-35 Hi
SAIHI A1 AUdISel WR 1 8, F Al YSIElof] A0l
UicR oflA Y0l % SAIHI AH1dd B;

" 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."”

qga-li, SlIHER AUTRRU MHEIA &IRI Rohitbhai Jivanlal Patel v.

State of Gujarat and Another, AIR 2019 SC 1876 GU2 YRy
2JAd YSIEloll URA—-R0 Hi AUdISal Sl ¥RNAd & 5;

"20. On the aspects relating to preponderance of
probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
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(1)

probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."

AHIH, BURAsd YslEloll MAUINA RiLtIdl del 619 Ul
5u0fl &5lSd LuIal Adi ¥UR Ais—0 &l Y sAUIEYIN]
As AURMall Ais vidlall & al d AsHi ARl A8l &
del sAliedial As sAu1El uiA 3d] Ad A1dd A 2vedl
ARG S AAINSRS YARI sd o], IR ARV
QAdIAi A1Ad A Ry 5, SAAERA ARIall Jsoll
&6UAY S 8, d GiuId dIsRUI U2 ol

AHIH, 818 Gudll 3uofl &slsa @il Y &JAd YId]
a2l ofd ual [A.gslaglofl 2y1d &l GuRisa YsiElall
w2 dld Rtyidl Lula Adi slu1euaisll A &lssd Aiofld
URY B 5, Al SIHoll ARNIRA sRAIEYIN As Al
SIRIEAR0lI €91 Uedll Ysdell 248 g€l 241Ud &dl 2ol
d As sNAIEIRA Aol cisHi ¥HI SAUdI A€ AS 2/Y2a/
¢G/15101 ol QRI A Ud $A Aol dofl HidRl ]l
ARG g2l2A1E] LdRl AT 2419d, Ug ARMIA d
alllRig] Uldal A algl dal [auiRla A AHBHUTEIHI
diell Ysdl ANA oel dAa ARUIRA Ul danfAcd
goegdoe Asedll sAH-13¢ Aodall (AU Iob]
AHIRRA & ol AR doll A1Rofl gou15] siRIUIE] E23101
sARUIElS] cRERIHI SAIHT A1ddi Sigjoll gjHIol Vi
53 asd oell, KU 2R Ul aonfAAcd gogaoe
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As2oll sAH 13¢ VHodall (AN IoslHi dsAlRdlal
&y oA RAIRAd Y1 B. A1 A%WNHI GURASA S UU
ol ARG s3Il Gdeduid sl dgil ¥ e2d19%]
U2 AR A1UR 2d & d sl s3uIEloll dzeiHi
SAIHI AHIdai Slgjoll AAojdiolle] Visel SAIHI [o1vg0)
[Gludd 8. ayHi slcioll 3uofl foAig] sIRIUIE] AHA 2R
ued (el Udiggidi A1dd el d ANHI USRI A
3] Aicindiof] SIg dHiEAICHS F2AUIE otefl. ggyHi AR
A [%R1% AEIAA AH2 &1%R ol&f]l. dgai, ARIV] HiHail 2of]
d A1(ds usRall ail &I, R MGl Als FesA
AS2, ACUC Hi SAUIHI AH1dd aIdIgal]l diet ]
cARIAd weig ol AHiH, GURsd Uulall AHILR el
ol.q ofl (o1l &SRICHS Vial Hel ol.R ol (o1 ciSRRICHS
gud] Asoll 84 @l BAoll &slSa uial Adi Hel .3
Ucd o Rioll [baidi oflR Yot §SH SAUIHI 2419 8.

—:A1Ud gsa -
Al S1Hall AR eiRa 2RATectd olel, 8. ARAUIE 25
Aol AAHi, [QAdo1e Auiedoed] AR, vu [EFywy
Ldle, HoldRalIAla MiRAY ool HRetl 2[Edlell saH-
RYC(R) 2odd ¢l aNMRAGE gogdoe se, 1 ol
SAH—A3< Aol (A2 IYoliHi dsAlRdlel sRAd] 4
(A1) avlofl 21€] Beofl 20 SHIUdI6 §SH SAUIHI A1 .

Al siHoll ARIIa &RAY ol1213]s Y811 20[Ed1,203 ol
SAH—3CU(3) oA AUsHi wRIRU Yool 8
319,¢0,000/— (2i% 3URI s div U] &% YRI) I
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SIdall S2RAIElS dna U2 A€ gsHoll diRluie] As A4
Ysdl A1udioll gsH SAIAI AIA B, dyHi % AR
ool 84 gsH #x¥ol SAUIElS YsUUIHI SYR S
ARl ay el HiRell A1E] Beoll Ao HI9dI0 §SH

SAUIHI AHI1d B,

3) 2l siHall ARG R of1dRls Y211 2Albdiofl sHH-
v¢(q) 2oddoall 3.9U,000/— ol AUld Axd Yl
dlot AuiHi 24194 8.

(v) Rl gsHoll As oisd [ActiYR dicsidls Y2l visdl.

8SH AIYRAY 1.0 all A%, Yol Aal RORXG ol AY

yel 2elidaHi di], 2Aeinid] Hid) Al 53 s sl

¥lHo191R

dl. 01/05 /0§ (CI1R8gHIR ANUAIRAIE €Q)
(cflon 2], Alofl. R
ol i3], Alg ¥yYsl. dw. )
K1Hoi21R
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