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11. "Negligence", says the Restatement of the law of Torts
published by the American Law Institute (1934) Vol. I. Section 28
"is conduct which falls below the standard established for the
protection of others against unreasonable risk of harm". It is
stated in Law of Torts by Fleming at page 124 (Australian
Publication 1957) that this standard of conduct is ordinarily
measured by what the reasonable man of ordinary prudence

would do under the circumstances. In Director of Public
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Prosecutions v. Camplin (1978) 2 All ER 168 it was observed by
Lord Diplock that "the reasonable man" was comparatively late
arrival in the laws of provocation. As the law of negligence
emerged in the first half of the 19th century it became the
anthropomorphic embodiment of the standard of care required by
law. In order to objectify the law's abstractions like "care"
"reasonableness" or ‘"foreseeability" the man of ordinary
prudence was invented as a model of the standard of conduct to
which all men are required to conform.

12. In Syed Akbar v. State of Karnataka, (1980) 1 SCC 30, it was
held that "where negligence is an essential ingredient of the
offence, the negligence to be established by the prosecution
must be culpable or gross and not the negligence merely based
upon an error of judgment. As pointed out by Lord Atkin in
Andrews v. Director of Public Prosecutions ((1937) (2) All ER
552) simple lack of care such as will constitute civil liability, is not
enough; for liability under the criminal law a very high degree of
negligence is required to be proved. Probably, of all the epithets
that can be applied 'reckless' most nearly covers the case.

13. According to the dictionary meaning 'reckless' means
'careless', 'regardless' or heedless of the possible harmful
consequences of one's acts'. It presupposes that if thought was
given to the matter by the doer before the act was done, it would
have been apparent to him that there was a real risk of its having
the relevant harmful consequences; but, granted this,
recklessness covers a whole range of states of mind from failing
to give any thought at all to whether or not there is any risk of
those harmful consequences, to recognizing the existence of the
risk and nevertheless deciding to ignore it. In R. v. Briggs (1977)
1 All ER 475 it was observed that a man is reckless in the sense

required when he carries out a deliberate act knowing that there
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is some risk of damage resulting from the act but nevertheless
continues in the performance of that act.

15. The decision of R. v Caldwell (supra) has been cited with
approval in R v. Lawrence (1981) 1 All ER 974 and it was
observed that : "........ Recklessness on the part of the doer of an
act does presuppose that there is something in the
circumstances that would have drawn the attention of an ordinary
prudent individual to the possibility that his act was capable of
causing the kind of serious harmful consequences that the
section which creates the offence was intended to prevent, and
that the risk of those harmful consequences occurring was not so
slight that an ordinary prudent individual would feel justified in
treating them as negligible. It is only when this is so that the doer
of the act is acting 'recklessly' if, before doing the act, he either
fails to give any thought to the possibility of there being any such
risk or, having recognized that there was such risk, he
nevertheless goes on to do it"

14A. Normally, as rightly observed by the High Court charges can
be altered at any stage subsequent to the framing of charges. But
the case at hand is one where prima facie Section 302 IPC has
no application."

14. In Mahadev Prasad Kaushik v State of U P. [(2009)2 SCC (C)
834] the Honble Apex Court in regards to negligence has
observed following:-

Though the term negligence has not been defined in the Code, it
may be stated that negligence is the omission to do something
which a reasonable man, guided upon those considerations
which considerations which ordinarily regulate the conduct of
human affairs would do, or doing something which a reasonable
and prudent man would not do.

15. What could be necessary to prove the negligence and what
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are the ingredients of offence have been succinctly mentioned in
the judgment of the Honble Apex Court in case of Syad Akbar v
State of Karnataka [(1980)1 SCC 30] .

Where negligence is an essential ingredient of the offence, the
negligence to be established by the prosecution must be culpable
or gross and not the negligence merely based upon an error of
judgment. As pointed out by Lord Atkin in Andrews v Director of
Public Prosecutions 1937 AC 576 : (1937)2 All ER 552 (HL)
'simple lack of care such as will constitute civil liability, is not
enough'; for liability under the criminal law a very high degree of
negligence is required to be proved.."

16. In order to prove the offence under Sections 279 and 304A of
the IPC, the prosecution is required to prove that the person was
negligently driving the motor vehicle with the knowledge of
hazard that his driving would result into injury or death of a

person.
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cannot be the basis of conviction, going by the standard of proof
required in a criminal case. The distance between ‘may be true’
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