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YRIRACHGI &g ol ERIEN ¥ &l dal AIFAR¥HI ollH. AR
MHEIAA KRIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 oll YSIElotl Ul A Aol Ul 1¥ Hi dilof
i weIdd 8 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”
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19(8dH -3¢ &l Av¢) ol Ysdl UInNall YRR 0N gRIE]
@Qsd sai wendd 8 , 2Ass Ysdell HR (A
[Ascu a1 Asoll [AuAelludial Yoi : 221 $dlIall Aol
Asofl GuUIdl 5dIofl 2425cllal MicAHIBal AHIUdlall & ., dYHi
Yai GSIN (Aol YUl Ao AISSA SRERIRR AS 13
SAlall gl IYaiield cofidlal ofiRlis]d Rl WMNUYIol]
agll AYUIGER MIal oflpcie]l sl 2l [Ediofl el
ARuilHRNHT dal gy siRigiH clolid]l HHUUR  dASRARg]
[claRel did] s el Ugisial dicll sigofl siRiaiegl aiell
UAR of &g uS d Hiz »suell o Holl uF d gRigl
URIACI &Rl RUSA SAIHT A1dd 8. A1 SIHall AR
([Q3e AR AUEolluH, ¢ ofl sdH 13¢ Hoddall
N2 dotic] dBIHA HSUIHI AHIAA &, AR HER Slojol]

21d1Ef ModJall [AAIUI ol HIZoll AIURIS dcdl Llal
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Adl ARd %33 & dia Y Ysleldll WAl Ui
A(BrofluHoll SAH—13¢ oflA Yt 2Y SAIHI A19d B;

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AIH,AEuH, ¢ ofl sEH-3¢ Hi sAUIAI AH19d

oy Aec] sAUIEUA A Yol YAUR SAUI HIZ AER
SEHoll A1URYS dcd] HEIAD AH QURYL] YAIR Sd ol
BB, dAedl Al AEIdde] LIt alid . AdRU VlEIAd
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR HMRILU LA YSIEl GUR
WA B, ¥ YSIEHI  olHAARUY  AEIAd &R
AU(EollaH, 1 ofl sHH—13¢ Hoddall [RA211UI Ioiio]]
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&SISAd YRUR Sl HI2 ¥ A19RUS dcd] SAIEUS YuIR
SAlall 28 8, dofl AUl s ¥1Ad B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH,BUSA YSIEIHI YRIAT YX¥OH, SIAIEUS AEIAd
A2l A &5Isd RURUL YAUR slofl % B §, AU
AAG s ARNIRA AHA 24Ul 2iAd: €Y § VoY
FUIGER] AHEI SUI HI2 Uld [aieiiddl 8l ddl ols uidl
BURell As AHUYIHI AHIAd &dl AHal ddl As Ysdell s
dlotl oI5 Wd S &dl. dgHi A ULl UYLl YAR
SAlo] W & F, ANUUIHI A41Ad AS (oA SAUIHI 2419d
AHAHJYTEIHT GRRI HIZ Y SAIHI AH1dd &dl. dyHi A
Ul YuiR slg] 28 B 5, s3UIEIRA siRueE]] (oiud s
AHAHAUTEIHT Jsall 212d1s12 2AdIo] A19 Asai weNdd
2s3ol dHidrefl sd1 aidrel of1dlA 2RIl A1y A419d
edl 2o ddl o1ZlA dHeul diflvell au [Egqai aidiel

Hyotofl 254 YsadiAi 2RI foregn 2-1d &dl.

A€ 1A Y &UJd 285 URefl YRA] LIl AdIHi 419
dl, sAAIEUA Uldlall 54 YUIR Sl HI2 Ais—ou &
SISl A1dieatiHi 2a3UHI YOllofl Y A & Jial d
yailofldi Uldiofl Ais—o0a ofl sFueni ¥endd dHIA
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gslsdlial 4ol el svuleal AnYoisi] Ydl Y 2 B,
AER 1A SARUIEUS ¥ YAl Y SAIHI AHIAd B, dof &d
ugdlefl [QaradR YRAAslY HeJuisal s A19d 8. Ay
iU Uldlofll 34 YRAUR Sl HI2 ¥ €2dIdY YRAUI Y
A O dal U@l LAlal AdIHi AHIdd © del YIS df Y
GIHER GBRU JEIAd dal olIHER AU AEIEdall
YSIEIRA] HIolGR AU AYIHI A19d B,

sdRuieudt y Aivlls yotioll d&il 2y sAHi A41dd
Aoy €dId%all A1 1Y w[BfcuH  sAHH-3¢
ool [RI211UI datiefl Aicfldl Aec] teidd Ao iofl
SRl dRERIHI Sdloll &l & Ul d YO
AUE[c1AH,9¢c ol sdH—9¢ d¥Ul SdH—3¢ Al d
A6i0l Fo1d1g sU1HI A41Ad 8. ¥ Slajoll MU YSIEIo]
A0 VIR ofld Yol 2Y SAIHI AH1Ad B;

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity,
(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,
(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;
(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
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its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GURISA Slojofl MGitl] dAUIB Adi AHI SAUIHI

AHIAd 21 HYGloll FofHlol SAUIElfl dRFRIHI S lal
8 8 Vol d Y¥O % ASUR AAH Alolld AR, ARNIA
sAUIElA As AN 8, AUl A%2NHI 241 VHojHIal §3UIE] o]
ARBLIHI Sdlall B 8. %1 AHRIMVIU A1 JojHlallaf VISl
SAIHI AN W dl, 4| JofHlall sFAIEl aBrIAi s3]
ASIR olel. 1 5, s dB/RIHT SAIHT A19d
AgjHlolall doll YUR $dI HI2 [aiLiIcHs Aol oiell,
udd AUl ggHlollal AY1PY Aol o]l Yrpdl dgl
YRR visa s3] s B. ayai, ARNRA dal
AgjHlollo] ViSal $AI AU GUR Yoilofl ud] o g
ddl siRueloll SIg (oiaH ofell, usg RIV] 24141 2AgjHIallef
visol s3lu1Eloll Gazault sl d&i 28S el Yrdi ue]
S3 A5 . AR sIA WRjAR sApleUd ARV [A3ey
AU(E[G1RUH, 1 ofl SHH—13¢ Houdall QI ool
8SISAd YAUR SWI URA B, AR Slooll MAUl Yo
SAAUIElfl dRFRIHI ¥ ojHIol SAlall R/’ & A VigjHlal
AUlEGIRuH SHH-11¢ Al SHH—U3C AHodd SAIHI
AHIAA WA HYSH SAloll 28 & A&l FUR A| AHgjHlof]
UisollcHS & ol HId| AgjHIallof ARIUIUE Visal Sdlg] 28
8, AR A JgfHlalla) visel sd] Ad s3] USRI a&l dal
AgjHlollo] Uisel Al HIZ YRAdIofl A%l Sloll GUR 8, d
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alioid Alall AEIGd0] LIl olIHER AURRU EIG LU

“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16~
GuR HRILY A YSIEI BUR ¥R B, ¥ YSIEIHI ollHER

AARU AeIdd &RI oflA Y AYHISol SAIHI A419d &
5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
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not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(10.2) A A ollug ¥23] B 5, Al (oA, 1 ofl sA

—A3C oY SAUIHI AI9d] AgjHIol A ViSalIcHS VajH ol
8. ollHER AURU JEIdd ARl AlE oAl saH—aa¢
d®ll SEH—A3C Hi SAHI A1Ad Slgell Uoit] Aol
AYRIUR Aals YSIERAHI doll [Agd UUT 5d &, Yol
8d uglell Ysieloll MRAdl vidR Y SRAIHI A19d B.
gy, 23e A oy sl %33 B 5, A Sigjoiall AlHIoY
Rictid 8 5 AR SIIEIHT VIRE dId1E s3al A1RIUT GuR
Y1910l ool HSUIHI AI1AA &I VHal AR Slojofl VHafHiof)
AR €1V &ldI idg] Slg) &l B AR olIHER
AdTRU AEIAdall ARl Hiolofld om0l visUls el

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU?
URILU A YSIElall U2l R Hi of]A ¥ AYdISal SA B;

“22. .........One of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
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normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(120.2) GYHi olIHER AURU HEIAD £URI Bharat Barrel &

Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3
ScC 35 Hi AlbleiuHdl sar—aas(A) ol BT i
sAdd 8 3, As quid guciRIgldl cixgell dlsa el
RUIRGUIE SAH—(A) Aod G AAofdlal 3 ASK 5
dal 298] A+l UIH IR B. Al VioHIol ViSal e AZ
dq gjHiol & 2ol UAUIE] AUl dAgjHIolaf Aei(Ad U1
2% S3ol visal 83] 2AF . clIHER AR AEIA LRI AER
YsIElall URI 1R Hi AHYdIS0l S| B 5;

"12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
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consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2

(20.3) YA ollHER AdRU AUEIAd &%RI M.S. Narayana

Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC
39 GuR MRty A Ysiedi bl saH-
1< (AN), SEH—A3¢ d¥UI SHH—3E ol Slojofl Uit o]
[Aqa uAT sl vAMd S} B 5, sAH—1<(A) ol
SHH—U3C AoUoll Aojdloll A VisallcHS AojHioll 8.
GYHI GlIHER AU AEIAA LURI AER YSIEIHI  “may
presume” ol “shall presume” RIGE0l| Al @2—(1(1 oelige
S A€ YSIElall URA-R< Hi AUHIS0l A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive

proof”.”
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AHIH, GURAS YSIEloll WRA—¢ Hi alIHER AR AEIAd

&RI A sAUUIHI H1Ad B §,  “shall presume” UAGE
"conclusive proof” ACEall A1l RICE B A5 otel. dYHi
AR YslelHi Yridl AlGfeiuHdd] sdH-03 Hi GAU

"proved" ol "disproved" Aeea Aecidi Al ddll @IQQCI
AT 5l URI-30 Hi oflA Y¥SH AYAISal S2A B;

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHI SlIHER AR AEIHd &RI A
YRl AYAISol S41HT 2419d 8 5, AR Acidld eiuIg
Y Al Hie AL YA A1yd] & dd %33 oiell. s3l1€
SRI % S1g YA 2% SAIHI A19d 81> d YRIdI U AHIYR
Auflal vl Agfdlollo] visal S AF H. SIHER AdRY
AEIA &RI AER YSIEloll WRI-3R H AddISe S
¥R1dd 8 5;

“32. The standard of proof evidently is preponderance of
probadbilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(20.7%) A1 dGISS ollHER AURRU MEIAA U1 Rangappa Vs.

Sri Mohan, (2010) 11 SCC 441 ¥i SUIH| 21dd AUdISall
lol Al Acd %03 B Aol A&l &Idall YSIEloll AN

VIR ol IHER AU AEIAA &IRI HER YSIEloll URA-RS ]
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WRI-R¢ Hi S AHIAA AUdISal of|A Y¥0 Y SN

A1dd 8

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof.

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”
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(20.u) olIHER AdRA  deldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu MAley &JAd YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIAIA LAlolHi AVl AER YSIElal
U2l of. 3 Hi ¥RIAd O 5;

“ 23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

AlH, GUWRsd Ysielal wANd Rityidl tuldl
Adi agl Al8lcRHdl saH-¢ del sdH-13C Hi
SAIHI A19d Slajoll Hgjdliall Acitdld dIUIg LAlal Adi
%R | Slojofl AAojHlIallo] Visal sclall o1l 241R1U]ail 2[R

8, AR AR AER Addlalle visa 5] A ia s¢



GJIM020145392019 24 Criminal Case N0.9441/2019

[=] i [m]

[=]

(29)

1

utydlefl 53 a5 & d GUR YRIICUI AAR ol IHER AURY
AHEIAA &Rl YSIEIH] UM sd Rtyided] vendd 8
d yxoioll &slsa tauial Al sARUIEUA Y YRAUIRAlG
Huisel 63 uglell sl A19d 8.

AeR s1A sNAIEUS Y &sIsd d@ll 285 URell YId]
dAIR Adi 2l sIA gARuIEUA dis—ou Yl slUIEl
AAUIAg] A12ial13 Y SUIHI A1 B VHal FHI YuAycd
A1 Ais—oq ol sl &5lSce] YoRidda S2d B.
AER SIA Y Y1dIofl [Agd UUT Sl 242118 A€ FAH ol
Ad] &slsdl § ¥ [adlaila 8, dal 2«38/ 2y sAIHI 2419d
8, d H¥o Al SiHall AR oi. U SUdll & Jial AR ol
R/ SUdllall SRiRS2 da AURIRS AU 8. A
&slsd uel [GadspA?] & 5, 2is—29 2ial Ais—ac &l 2y
sAp1edIN] Vs AR o, 4 Sudlall Ais vididll & Aa d
AsHi AR of. /9 ofl Agl 8. A gslsd yel [AoidsAu?]
8 5, is—9 al Ais—ac Yl Y IAIEUIN] AS AajsA
AHis—¢ ol Ais—R0 ol [AoAd dRIYSWDA Ud $2d. A
gslsd uel [Aaids:vA3] & 3, sAluIEdIN] As dRIYSWA URd
sAT olle SRAIEIRA ARG HidiRll oiZlH HisAd, ¥
ot ollZlA ARG o 2R-d. A sslsd vel
[AaidspA3] & 5, 21 sidHoll ARIRNA s2u1€ld] Hidlwl
ollZlAall S1¢ ¥dIa ANH o],

(22.4) A€ 513 s31A1EUS Ais—ou ] 2AdiatiHiell 22Ul

Y SRAIHI AHIdd 8§ Aal ARMIUA s3RUIEl [Aqd
Gdeduld SAUIHI AHIAd B ¥ Bdeduld €XRUlal SIAAIE]
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SR YA Ad] eslsa wenda 8 5, A g/a v &35, &
2q2d]s Hoeu1dxsal ainél] A1dd] VEletl wlvzige: €. "
"2q2dls Hoem1e% G101l #4412] Q&1 aA1Sar HETE,
1501 Aeoieelodl 2al SAHIYHoE al AHollad 3121
2 HIal] cygiid S22 8." "H gia v 8 S, 292dls
Hoc1165 4Hal 15115 118 §IEP21 dldfles a2l se19e
Sl 4151 216i&) &ctl a1gl. " " 2RIl of. 1 &l 3 ol
AHRIV] of. 1 Sudllai ¢ ElEl &2i9 & dof] 3ol vioiz orél].”
"317] [Svoisiaciigal] #12] lavier il [ES2] 1Ry
2ol ¥IlE21ci1e/a0] 1Es2] 9/l 61 ScriAe 81 dotl [E2116]
&a edl. " "I8rarsiacgal 56 seal [Es2 5 1E52] & dofl
Hal Uol2 o1él]. " " dica uid] & S, [SvoiSicaciigol] o S)Ef
249014101 & Aol ol " " qic vl & 3, [Evarsiacie
SG Sedi a#1€l] 93] 219 & dol] #al vicr arél]. " "4 qic
ud] & 5, calIPRIY ol AU HIZ YA 8. " AU HIR)
1E52] 21127] 241€) 28 8. " "cel12121%126 3412) 1E52) 3117] 2118) 28
&." "& qiaq v & 5, HI1 Y2l 211€) Y [Qciot1 2161&1] 2112/
&." A qiq vl & 3, g Udloll 952 15 ASIGoe 21y &. "
"o qia vl 8 5, o521 2§ ASIGocH Uls 212dY A ¥ I
Ax2 4Hal 215570 Heollelot 524131 2419 8. " "2 dic vi2]
8 5, 2q2dls Aocuigxsotl [E21101] 4H1Sle 24141 419 &
2a g2 q¥ 2)Sle2 AUE 2419 8.7 " gl vl & S, #1Z]
2q2d]s Hoc2x1es Ulol 2101-k0 < €] 1% Elot éllot
]Sl It HI21 Soi1%HI 8. " "HI> 6I¢ Salel GISHI viig
A1g & ¥ d quid 2leslse dsHi g viig giddl &dl. " A
qgiad vl & 5, 3 s3] 9OfAd 253 A52i8] GUISH &1
aql sl avlla e2aid 21142 Yidl 8 s2leiEdt s17 2y
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8¢ atel]. " "ca2rRivIRlE HRl 1ES2] &net 8. " UCIYSHIR
H12] 1ES2] &r &." "HIRl o Yyl s1vErR] sAlelie s
812l dof] #al vicr2 &. " "HEILSHIR Slotl [Q3£4 SFeIE S2c
& d Hol e ol " "HRl ofF YAl [Svoisia 2418 ¢
alelisle  caqer S &l ddl]  Hal v &."
"[Ev01SIcCEo [ES2Ig) € olld & dof] Hal vicr2 orél]. " A
ARV 210l dof]l V&1 [Q3c& sc @ S1%€/F] 521 s2¢11 8.
"o qiq v & 5, 3 4RIV 2418 a11CIISTe R S2H 612
dol] sl yelz dadd a€ll.” " qia wd & 5, #HiRl K121
21550f A1¥H0N 2/viG1H] 2419 8. " "2 dia vid] & 5, H 2fal-
R09C—R0 da) Ylsle ié 2y 526 otéll. " A dia u] &
5, # 2401-R09G—R0 all SI¢f Josneal Fedl 2y 21 otél]
S UI§ 229y 2y 52 ot¥ll.” "2d-R01E¢-R0 ol G
AS51Goe H1Z] Uil & ¥ & 2y 5241 deirR ©. " "HRIIA 2/
[A3e8 S1verd] s S 612 2ol A HECT HI2 S22
uldler 22900 ¥dig &d el dg oad aell." "¢ atiel
eleéirzal] cyq2iy s2al atell. " A 4RIV ulé] s
cel1%0f] 254 ldd &l A oiac aiel]. " "¢ ateir lleéirrg
d12io2f &R19d] o], " "Hal IS—19 Hal 2IS—1E /0
S olaiqdqldi 419 & dHI 25H Y¥ANHI ol otiH
AHADH AUE 8. " A dia ud] & S, /5—99 2 H/S—
1C G101 ASIHI A212] HE A CIYIH GUE 8. " AIH
ARIVIUA sARUIEloll ¥ Gaeduid UM 2A1dd d sl
ARIYIUG Huacd Ad] oAUl Gueld s B 5, s3lUIE
H¥olall slgf alRlisl AgsR ARVIRA suEl A8 sd
o1€f] Aol A1 SiHoll FIUIElA AR A1A SI SIRUEAQ} AR]
2Hcllcdi ote]. 41 s1Hall SARAUIE] o] ES1SA Y 241 Sl
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AR A1 dilal @aadiall 2dciy gl ARG Ldiall
[As14 A4 al@liofl ¥33u1d Gell adi AHARUINA s3)éIE]
uidefl 3.49,00,000/— (2i% 34l ARRUR dIU Y2I)
d18d. 211 sidall ARV s3lIElofl ¥ BA2dUIR SUIHI
A1Ad d Gaeduid as] Ad] eslsd yadl vidd 8 5, dil
AR 3¥0t Aol ¥2A[EIRUga Aed § AHRIU] of. /R Vial
AR 6. /3 olllal SARY HAA oiefl. dyHi suIENA
d2ilell Gaeduld €adlal Ad] Yol eslsd wendd 8 5,
[svaisidciigal Sedl [Es2A 2Hal [EsTA & dofl dflal vieRR
o®fl. dyHi Al SiHoll SFRUIERA GHedUIA ERAlal
gsIsdall 2dlsR s2@ ® 5, " did ui B 3,
[svoisideiigoll Yol A1 A SURY S RISl UUER
s2d ol®fl." 241 ARMNHI ARIU] ol /R Aal AR ai.
/3 oAl A1 sIElA RAidloll 20t sldld] &slsd
isiRlld clad &. 241 AldRd 241 siHall AR of. /9
2Aec] ARIVIue Ad] s Hecdoll es)sd Aad] 15 ol 3
%l s3Ru1€)ol] A1) 8SlsA 5, 211 SI3all SABIE] 2Hal A1
ol. /2 9 [A2Adlall dciy &di d &slsd RisiRld cloid]
gl sdigloll eslsd yyol s AR
elABlall ol AHNd d dieliofl 2RIV wiAel Ud
Hivlell sdi w1 siHoll ARMIRA Aol SIRUAEAaH EdIo]]
Ysaell die sluigla A1R] of. A Sudlail cis AsIGo2all
222 ols 21s Josll, FA-R, €25 RAUiI, FNHo2Rall JS al.
Yya3coo dl.30/0¢/R09C dll A%l 3.§,00,000/—
ofl 28Holl ol del AS of. UA3LEE 3.U,00,000/— ol
‘Aol AH  §A@  3.12,00,000/— ol  2Hall
dl.30/0G/R09C ofl A%all §d A AJs JANd. %
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As SARUIERA gydid HIZ2 Alofl cisHi ¥HI sAUAi AER
As ol Vs dl.o3/q0/Ro0Ac ol A% AHs2/lsx»
2Ao¥Hoe " ofl A A1 Wd KA. STAAIEUS dldll I
gslsd 2dea] Ais—a9 dl Ais—ac l sluiedinl Asdl
AUAA Al AIS—U¢ Al Ais—R0 &l osA As o,
U300 ol A8l AS of. ULILEE ol AS 312al AH Y 5
8. 4] A 6slsddl] ol 5] %33 & 3, A€ sAIEIN]
oif As AR o, U Sudlall s vidlall 2Aa d JAS W2
AR o, /9 ofl 28l &ldidl eslsd 2deal 2RV
goAig) siidiglal Sigul doiss dsA2 Gudld sd o€,
gy AR o. /R da AR o. /3 oAl
s3uledINl As UR Ael aldid] slef s3luigld]l eslsa o2,
qyHi ARG douig] sRIdIBlall SiguRl doiss Ad] sig
dsR Guelld sd o2l 5, ¥ [kdA sAuiedinl Avs
SARUIEIRA Aloll Ais uiidIdi dYdId HI2 Y S d [Ed
ARIloll ols uidIHi AsHi ¥RIAd SH Fed Y cisla
&g. 21 A%2NAHI sAAIEUIN] AsH] ARI] of. R /2 of] 24el
& d 2dlsd eslsa 8. 18l ¥R sRUIEUIN| AsHidl] 24e]
ARMIY2Ia 2dlsd &, AR Vil AEIAdg tAlol ofIH.
AdRU HEIAA RIRA Sanjabij Tari  Versus Kishore S.Borcar,
2025 (0) AIJEL-SC 75934 oll YSIElail Ul AU &l 19 Hi s
UGSl BUR W 8, X Al YSlEldd] 20l UidR ofl
HYO Y SAUIHI A19d B;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.1- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
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under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).

16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, GURISA YSIEIHI SAI AUdISel A& &1 URall Fo]]
6slsd €lal Adi ¥jyR AR o, /9 dB SIUIEUIN]
AsdHiol dulldl] 2uelall 2dIS1R S & Aol AER As AR
ol. 4 $Udflall AIs Vildlol]l 8 Jal SIRUIEULIall Al 6SISd
YO AER AS SNAIEIRA Aol s ViidIHI ¥Hi SAAdi d
qRIYSA URd $2d AR AlEolluH, 1< ol sad aa¢
Aol SAH 13¢ Hoddall Slojoll AojHIall §31AIEl] cERIHI
S0l 8 B Aal A AHRIlofl 2% & § A=l A€ AAjHlallgf
visel sdl 8SISA d&l YAl AEIAd AHS Y SR
sidall AR ol 4 20l AR ol /2 A1Aall YRl
[Q2qa AAUT s2ai 242016 A1 SIHoll AR of. /R al
AR o, /3 ol Aeeldi Y YAdl duA  dAdi
sAluIeuiall Suofl &slsd Hxot ARG Ytilell (A1
£ dleliofl ¥33g1d Gefl adi su1E]l uiRALdl RAxdidll
2i6i4eld 3.99,00,000/— 814BHYlall d1EA AHa RURGIIE
d 2530l Geariell sai ARYIRA s3Il s1uEA0( A
8ol Ysqell HIZ Ais—9 ud uis-ac ol
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SARUIEUIN As sAUIElA AHNUA. ¥ AS AoisH AiS—¢
Aol Ais—R0 ol [Aod deRISA WRd Rd. e A
gslsdoll ol sdl %33 & 5, 206 A YU Yo
s3AIEUIN] AS UR A1ARIRBS A1AB] dS 2R . 2
SUoflotl siRs2R AR oi. /9 ol 28] & 24al d &slsd
ARG 2dlsd 8. ayHi suIeuial Ad] 3 ol 5,
s3AIEUIN] As U AHRIU] ol /R 2al AURI] af. /3 df]
el 8. ayHi s3AIElofl Ad] 6515 5, 24RIU] 6. 2 /R 2ol
AR of. /3 aiRAIA Yl AR of. /9 2419 s3]UIE]
uiAe] ddiotl [Asid 219 e14GHlall alvliofl Hidiefl s2dl d
eslsd ve sARUIElel Gaeaui as] Risiklld cldd 8,
SRRI 5, Al SIHal SIAUEIRA Aol BdedUld €1RAof
Ad] eslsa ¥eudd 8 8, " g/a v & 3, & 3NC Aol
¥oU[E2RB0l SeIRe 3613 HONGE o1€f]. " AYHi 2% YA UUIQ)
Adi A1 sidall AR 6. /2 Aa /3 AR o. 9
SUoflall SIRRS2R &1 Aol Sudloll SIRI 2Jlde HI2of]
allRlisly ¥dIGiER] ARIUIAI [siciiddi &dli ol A€ o]
Aes1dd] Hi2 A2l &Rl SIE s10 AdiAi 241dd o edl dd]
sig &slsd $3A1EUS YAUR 52 ol€fl. A1 Sidoll 31A1€lof]
Bdeduid sl Ad] eslsd vddl viAd 8 3, AR of. q
Sudllai ] &lel 19 & dofl SARUIENA vioR ofell. agyai 41
siHoll SIAIE]l %RI dulloll sRAIEHT a2l A12IEBUR]]
%Gilofldi AR of. /R ial /3 alidlal AR ai. q
SUflail 2Au1cotHi §] ¥dIGER] [GIdIddi &di Aol Slgf 2uwe
GAU sA1Hi A11dd at®fl. 241 2A%NAHI ARV ol. * /R al
AR of. /3 As HI2A AR o, AU SUdllall SIS &
dedl Hiell AlGlouH, 1cca ofl saH-3¢ of SHH-
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13 419 didal sdi AR ol. /R 2Hal AR ol. /3
a ds2fl:diat s21d] S olgl.

Al sIHall AR o, A 3 AR o. /R all
[Q3tuni sAlRUEUD ¥ YAl Y A B d Al Al SIHall
ARG ¥ oiAIg Buld s2d & d tldl Adi A &slsd
AU 8 %, SARAIEYIN] Vs AR of. 4 Sudlloll & Aal
SUdflall SiseR ds AR of. /2 ofl sluiedinl As
U2 el 8. Al sidall ARG Ad] dsR Gudld sd
8 5, A1 sAUIE] uRIY] sAlUIEall Sl HxCiofl Slef 25
8 ol Aol A1 siHall sTAUIENRA ARMall ASol]
R6UAD S B al AR suie]l [Azee NI
BRY YRl AN, ARSI Al GiéIY Aee] Y YA
AdAID) Adi A1 s1Holl ARYIUA Al oiRAIY Aed] Ais—
U ol A1 sidall ARV o, /2 ol1RA1A U4 246215 4]
A HO1Ra 1] AHH ¥ AR S d AR Aed] UIdlA 121
sU1Hi A41dd sRidiglell Ul.A.¢ & Ua ofl sldl. ui.22.
ANHo12RA A &IRI SAIHT A11Ad IUNeall aisH a2l AHis—
Ue €l A1 siHall AR oi. /9 allRAlal Uldl24 30430l
¥410iof] oisd Y S 8. AN A &51scdll ofits 5] %37]
8 %, Ais—uw &l 2y Uidl AUé du10 ddi WdlRi &Rl
A1 sidall ARVl 2Rl dui siRidigl s3] A€ 2R
SIA SAUIHT A1Ad & Aal A1 SIHall ARYIA dall Eedlall
Qs Hi2 sAUIE] GURid 21ys usdA uiREll aiaGglai
sl dladiel agl dell Ysqell Hi2 As AHWdldd &slsd
FRIdd 8. A2 Uldld Ui uel A sslsd Uyl
YAdl UIdd 8 5, Al SiHall AR of. /2 olidlal |
Sidoll $3IElA 3.3U,00,000/~ YsUdlal olis] B,
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qyHi vis—uc¢ &l 2y Rlall YR 3613011 ¥dUI161Hio]
gslsd  uld Adi uel Al SiHel  AHRIIRA
3.34,00,000/ - s3lyI€la Ysddidl ciis] gldid &slsd
YA YIAd 8. dyHi Ais—uw &fl 23 UldlA siFdalel uie
A13 A1 siHall AR of. /2 &RI GRU UIdIA ¢x4(EsiF]
A4t d AU agr WidlA siidiel Widl saidi 2419d
gldiofl S1g 21 sa1i A1) el dd] 2ARIIel &slsd

al®fl. 21 siHall ARV Ad] yei S eslsd weindd
ol 5, AA1A sAu1E] viAe] % aleli slUBYlal d19d d

ol dilal ud Ysdl A10d 8. ayai ARV AHis—
52 &l dl.a5/09/09¢ ol A%¥all d=lall AlvigaliHiofl
B2 oisd dUIB) Adi AXIA AHAE A2 USAA UIe]
U1 aiR divedl 3V s sAs Yloll 250 cu1¥ dl9d
8l Aol d 284 Adiof] ciis] slaiefl Al Add Hiot{ls 1A
Aol HIZl olividiell GHsl AT & A dlicidol]l ¥ &slsd
¥RIdd & d eslsa uel AHis—u9 &l 2y Uldly Auie as)
isiRld olal B. dyHi I sIHall STRUIE]l &RI AR oi.
R/ UIRE] e GAAUIHT AHIAA 8§ Aol ddlal LISUHS]
ANYIHI AHdd & dd] slg 2uwe eslsa Ais—ga &l Y
AloieatiH Al veid]l oiefl. 241 A%0NHI A HI2H g€l
&slsdail gosR sal HI2e] s3Il &slsSad YrRuR &d
o®fl dg sel AsKR dlel. vl sl AR sAIEYIN] Js
sAuiEl A 3dl Ad 19d d ded] ARG sig
AdINSRS YdIAl s2d olefl. ayHi 1 &slsaxi 41 Sidoll
ARl g3AIEl A1 s1g ([AvAdioll Aol of &di al
sARUIEloll Sl YGlall SIY dllRlisl dsR AHRIIA
SARUIE] A18 s52d of &dl dl ddl A%¥NHI % ARIVIall As



GJIM020145392019 33 Criminal Case N0.9441/2019

[=] i [m]

[=]

1

qRIYSWA Ud A &I Aal sFRAERA AR Hidell
ol1Zlel HIsAd &l 2ial d Hidlell alldl ARVl 61w 213d
Bl IR ARNRA diloll ciRAIY J¥ol s3luIEl Hidell
oll&lRAell wdIol ANl YA 2ial ¥ AR dH SAIAH]
[oivs 1y dl ARl ([A3eani A iodls s3]
ASIU. I AECT 21 AHEIAdG] Elol oflH. AUIRY AEIAC
K1l Sanjabij Tari Versus Kishore S.Borcar, 2025 (0) AIJEL-SC
75934 ofl YSIEloll Ul 30 Hi S AAIS0l GU A1 &, %
A1 YsIElofl 2ARA 1 VIR of | Y Y S1HI 419 B;

"FAILURE OF ACCUSED TO REPLY TO NOTICE LEADS TO AN
INFERENCE:-

30. This Court in MMTC Ltd. and Another vs. Medchl Chemicals &
Pharma (P) Ltd. and Another, (2002) 1 SCC 234 has specifically
held that when a statutory notice is not replied, it has to be
presumed that the cheque was issued towards the discharge of
liability."

AIH, FAR AURMIUA dlall GiAIY HxCloll SIg Hidrll
allZl2lall ¥dis s3UIElA Uisdd o2l o sAAIE] KR
ARIVla el 210dIofl ¥ 851sd ¥RNAd & d slsd ded
Sig visollciHs YAdl ARG 2y sd o], RIR
sAA1EdIN As AR 6. /9 oA Aol SIRIEAII
gdiofl 2i1d: Ysyell Hi2 sAvIEla 2H4dl &ldiofl &slsd
Hioldlal SRERI W B. AIH, Y YAd] Lla Adi As HI
sAA1Elol]  8slsdlall  dosiz sl HPE  ARVIU
sARAIElSl] aRBLIHI S41H] AH1ddi Slgjol]l VHfHIolle] Visal
2 8 dg sl ASI olgl. A1 AN2NHI GURISA S UU
HAOl A SIHoll SIRAUIEl AR of. /R 2al AR ai.
R/3 [A3ey Ailall 3dell &slsd YAUR sJAIMI [o1vs?

[Glusd 8, usg AR of. R/ ol Al SiHall S3AUIE]
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vl slaGyldl 253 Aadl A siueAtl Edidl] iIa:
Ysaell Hi2 sAuIEdIN As sAUIElA AITE &ldiof]l il d
AS dRIYSRA Ud sedldll eslsa sRueua AR of.q
Aol AR ol /9 (A3 YRUR S2 . A1 AN
AR 6i. 4 Aa AR of. /9 ofl Ad] edld 5, dAHRA
s3AIE] A19 SIE oflRlis]y UYElR 5 o] Vel SIuEARa|
gdiofl 2dcid: ysaell Hi2 sig s3lu1EdIn As AN o€l
agl sAAIElA AR alvli &laGYloll A0dIo Sle
Y141 2y 52 aie] Hal 31114 2ARI]otl Asall LB
sd 9, d edld esdi uiot o2,

(2q.R) A1 S1Hall ARG Ad] oiyId BUFed sd & 5,

Al SIHall s31AIE] ARG AsAHi wIdd SH 612G
Augl Hi2 A1Ts A 2421 o1l 40l 241 SIHall $3§IE]A
ARl &1GYlofl 84 ANA &l d exlfddl HIZ S
[B10] ATusi 2y s o1efl 21181, su1EU2I0N 524 isIRMd
ool 8. AR 211 edld el 2y YA du101 Adli
AAIB 52 UUT P A &slsd U B 5, Al SldHoll
ARVIA slu1E]l [A3ey NdlA AH2 K 22 sd d
2290fl siRldIg] €3ylal Al SIHoll AR of. /A ofIA
sAa1€l  uAdl o dlbdidl e sAéIElA
3.34,00,000/— Ysddioll & dg Yddl UIAd 8. dy3i
AAIB s AT Yol A Ul 2Uie vilel eldig]
ARG sig 1a ol ayai A1 siHall STRAIEa
(£ AUASHR a8l RAPRIY &RI ARMRA (A3e4
AU(E[G1RUH, 1< ofl SHH—13¢ HodJall QI ool
SAAIE EMVd SJAUIHI A1Ad 8, dedl HIE s3RUIEU Al



GJIM020145392019 35 Criminal Case N0.9441/2019

[=] i [m]

[=]

1

5210fl &slsa QisiRlld ool & dg s&l ASIY cig] SR S, €25
5uofl Uldloll &slsd el & ol €25 5ol JYRIEN A
AU Bl & 8l1UURell Sl &Slsd tulal Adi 241 Sl
s3AIE] 2Udls ANoeUIgXB0ll MIURAEY22 & ol FUR Al
siHoll ARIYIA sTluiedin As slaiEl uiA 3d] 3ld 2119¢
d 2dedl slg 2ure ydill sd o], ayai sluiediol As
qRIYSA Wd $UT GllE Al SIHall SFRAERA ARIMIa
Hidiel oidlA HsAd dell yel ARG dllall oI
H¥ololl sl ¥diot AN olefl. ayHi ye ARG
S Ais—U9 del Ais—uc¢ dial WIdlRA siidiglal AUie
a2l Aol Uil 3043011 [a1deat Ys] A 6SlSd 2uwe & §,
A1 sIHall ARVIRA 3121l IR g1aBelall ofivli d9d.
GYyHi 12118 s2d UAUT YFO AR allLli ARIIA g31UIENA
Ysdl 2A10d &1y Ad] s1g &slsd ARUA Y s ol
qydi Al siHoll ARG Ad] sIg eslsd § (A3tdoll
WRidl Y s ol 5 Al siHall STARUIE] Aloll S
Yool AUR €l sdi oi®fl. dyHi, Al SiHoll STYIEIA
AHis—w¢ dl ¥ 28 Aisle AUle Y s2d & ddiofl [Aardl
Aeal 21 s1Hal ARVIUA g1l BdedulRA €lol
Ad] sl Hecddl eslsa Aad]l usd aefl 5 ¥l sl
&slsdlall gosiR s3] ASIA. Al SIdHoll ARYIUA s311E]of]
¥ Bdaduld sAUIHI AH1Ad d Baeduld eRulol Ad] sie
([A3¢4ofl 8Slsd 2sS U2 A11Ad o2l 5 K] ARI]al GiuIY
@ A ASIR. dgHi sAIEYIN] AS dRIYSDA Ud s
alle sAAIEIRA ARV % Hidlell olidlA HIisdd d aHidell
al1ZlRall vl S1¢ diot ARAYIRA sluIEla UIsAd ofell. I
AFNHI 241 dAGISS 4| JEIAd] Llal GlIHER AdRY
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MNHEIAA KIRI Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 il YSI€loll U R ol UA 31 HI ¥
AUYEISol A O doll GUR WA B, ¥ A1 YSIEldll 2=R0dI
UicR oflA Y0 Y SAIHI 241 B;

"NO DOCUMENTS AND/OR EVIDENCE LED WITH REGARD
10 THE FINANCIAL INCAPACITY OF THE APPELLANT

22. It is pertinent to mention that in the present case, the
Respondent No.I- Accused has led no documents and/or examined
any independent witness or led any evidence with regard to the
financial incapacity of the Appellant- Complainant to advance the
loans in question. For instance, this Court in Rajaram S/o
Sriramulu  Naidu  (Since Deceased) Through LRs. vs.
Maruthachalam (Since Deceased) Through LRs., (2023) 16 SCC
125 has held that presumptions under Sections 118 and 139 of the
NI Act can be rebutted by the accused examining the Income Tax
Officer and bank Official of the complainant/drawee.”

"31. Also, after receipt of the legal notice, wherein the Appellant-
Complainant alleged that the Respondent No.l-Accuseds cheque
had bounced, no complaint or legal proceeding was initiated by the
Respondent No.l-Accused alleging that the cheque was not to be
encashed. Consequently, the defence of financial incapacity of
Appellant-Complainant advanced by the Respondent No.1-Accused
is an afterthought.”

AHIH, BURAsd Yslelol v RILUId] del &1Y Ul
50l 85lsd Alal Adi 2l SiHaoll ARMIUA s3Il
AIE[S AALHA YUR Al HIe Adl sl a1 5
Aivlls Y191 2y s olefl § K 24RIUofl 241 dAsAR esal
Ulol Rl A1 AoNHI A5 HIY s2AIE] AH11eTs 2 12iH
alefl Adl dsR Adl #el ARV s3IEloll dBRIHI
SAUIHI HIddi Slofoll AAojdHlallef Visal 52 8, A sel ASKY
algl. sAAIEYIN] Vs AR . A4 SUdlall s uiidial
S1dlof] 2ol sIRUIEUIN] AS U AR oi.2/2 ol el
gldiofl eslsd ofladsqud] &, 1 ANNHI Al dois3



GJIM020145392019 37 Criminal Case N0.9441/2019

[=] i [m]

[=]

1

AHEIAdG] ol olIHER AR HEIAd &I Bir Singh v,
Mukesh Kumar, (2019) 4, SCC 197 Gu uRlLy e YslElall
URA-33 fal URI-35 Hi SUIHI AHIAd AUAISa U %1
8, ¥ A1 YSIEloll 2R0d1 VIR o] Yol Y SAIHI AHIAd

8;

" 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."

AHIH, GUAsd Yslelall WU Rituidl del sl
Yol 54af] 851Sd Rulal Adi FAR AiS—9 Aal AHis—€E
&fl 2% g3RuIEUIN As ARIall As Viidllall & Hal d AsHi
AURIofl A8l & Aal wUR ARG AR s3RAIEUIN JS
sAlu1El uiA 3d] A 241dd d Aec sl AAINSRS vdRl
sd olefl IR ARNIUA 5413l A1Ad Ad] edld &, 1
Sidall $UIE] sARUIEHT FRIRUI Hyoiofl 8H &I1UGY]d]
A1ugl Hi2 A41Ts A A4 o1l A4al 241 SIHall $§1E]A
ARl &1uGYlofl 284 2NA &l d exlfddl HIZ2 S
[Bu16{] Ausi Y A o1®fl 2Aal F21A1E1A 2ARI]ell Aol
&6UIdI 5 8, d edld esdrui oiefl,
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AlAd a1 siHall ARI] 0. /2 aliA d SIUEA|
gdiofl 2ivia: Ysaell #Hie AR o. 2 Sudlail sul€lq
2 os s doslul, u2d 2AUls, §A-3, €S, FHGR
2uloll dl.30/0E¢/R04C oll A%l 3.§,00,000/—
(215 3JlRI 8 div Y1) ol 2830l AS oi. UL3E00 Yl
3.4,00,000/~ ofl 28Holl AS o. uU3<cE ol dl.
30/0G/R09C ofl A%oll $A A AS ANM. A€ AUS
SAAEIRA Aol ReSlSe ds, HE wiagl i,
WHOIPRHI ¥H| SAUdi A€ AS d1.03/20/09€ ail AY
"Useflse AW¥oHoe" ol AWl A WRd RA. ¥ ASHI
AR of. &/ ofl 248l 8, d 1lga &slsa 8. R
AUl dRELIHi sAIMI AAIddi Slgoll  AgHIollo]
ARG sI¢ visal s ai@f]l 20l ARIUIA doall SIRAER
gdiofl Ysaell Hi2 sluIEdI As ANE &dl Aol d AS
SARUIEIA ¥ osAi Uldigf uig [eiciiddi &di d cisHi crreli
HIZ HISAd] AER S dRIYSR URd SA 8 il RIRGIE
SARUIERA 2RIl As Ud g1 243 del AsHi ¥e1dd
siugA0fl Aell 280 Ysadl Hi2 sigol] gl uisddi d
Siofofl ofiélRio] ULl Uidel aigl s3] AM@ioflaa, 1 ofl
SHH 3¢ oYall RI21UIot Jodl A 1A 243l &slsd
SARUIEIRA YuR 52d 8. 618 GURell SA4Hi %y Ayl Yid]
4AIQ Adi AR 6. /2 A slg y@l doisy AsHidl|
uldiofl el gosiR sed ai@ll deil ¥ oiUId AR o,
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AeIAA AH Y 5 ol A1 AoNHI SFRUIEUS Y
YA @il AHARIVlell oiAUIg Llal Adi FAUR A &S]S U
8 5, SIRUIEUIN] AsHI 2AIRIV] ol. A SUdllall As vildiall &
al AER AsHi AR ol /9 ofl A8l B Aal AR ai.
R/ ol dfloll GiRAIY HAGiall SIg U YId] Y S|
ool R As HIA oA BuRed 591 HIHel al
sAuIElofl  eslsdlall  Posiz  sAl HE ARIUY
SRl BRI SAIHT H1ddi Slgjell AojdlIallo] Vil
S B dg sel ASIY algl. Al doISE AEIAdg] Lulal ol IHER
A4TRRU AEIAA &IRI Rohitbhai Jivanlal Patel v. State of Gujarat
and Another; AIR 2019 SC 1876 GUR MY Y¢S YSIEloll UI—
R0 Hi SJAUIHI 1A AHYAISA U WY B, ¥ Al YSIEld]
AR VIR ofld Yol 2Y AN AH1Ad B;

"20. On the aspects relating to preponderance of
probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."

AIH, BUAsd YslEloll MAINA RILtIdl del &1 Ul
5210l 8Slsd LRIl Adi FUR HiS—9 al Ais—ac &l 2y
sAA1€410] Js AR of. Q ol AiS Uidlall & 2Hal d JsHi
AURM of. /9 ol el & dl ARYIUA dilall oIy
H¥Cloll Sl VisellcHS YAl AEIHA AHY Y S o]
Aol ARV Rl dBRIHI SUIAHI A9 Slofof]
AgjHlollo] Uldioll Aeidld oiRu1g 3y 83 visol sUHi
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SAUIENIRA dllofl Gisai wHI SAUdl AER AS YRIYSR URd
s2d Aal doll Hidl aldld 2RIl sAUIE]l LR
AMNAIHT A19d, Ug ARV d 6liglRie] Uidal 5 olel
Aal [o1uiR]la s AHuHpTEIHT alill Y5l 211Ud olE] 2Hal
ARIRA ¢l danflAcid gogdoe diseofl sdH-3¢
AHoddofl [RA211UIH Iod]l AHIRRA & ol AR dofl 2130l
god1s] siRidigl €3ylal SAA1Elofl dERIHT SAIHT Alddi
Slajoll VoA loflo] Visal 83] AZd oiefl, Ul ARI] oi. 4 il
AR ol. /4 ofiRAlal ¢l daNMAcA Jogdoe Aseof]
SHH U3¢ Aodall [RI21UI Yosldi dsARdisl &A9d]
AR YRIR B, NG A UUT YO Al SlHoll
AR 6i. /R 40l AR ai. /3 all124] [A3LU A1 SIHall
sAluIeu2t dilall 5uofl &slsd YRARHI [ovs01 [o195e &
dal ARV of. /R Aal AR o, /3 dlldlal [olElY
g4 oA R FRIR B, 41 A92NHI GUsd s2d U3l
H¥ot AR o, a4 ol AR o, 2/ gIRUEl
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i21d: &SIRHI, Hel ol.R ail (61l ciSRICHS ol HEl of. 3
ol (o101 esRIcHS 8] Asdll 284 A&l 5240fl &5]Sd L2100
ddi el of. v Ucd ool [badi oflA Yol gsH sAUIHI
TGRS
-1 AU gsH -

Al slHoll AR of. /R 3NCI [sdRISIA AYSIUI Aol
AR 6. /3 ¥2IfERUg AHIRIEAIE AYSRUGIRA § ¥
AR o, a4 As1dls clig 51211 dldlzsell siRseR 4o
Awllf— dle o. 59, D.AY.GLAL FA-R, &35,
WHOIRHI, 8] A0l — of. R/, /R of: AlYall Sldldll,
eIGAI ollS, Au.—q/39u3, SlAlEU sagel ediviiall
YA, AP A1, WIDAARR AS,  ¥Hal2Ral1]al
siweRl sl 2iledlel  sdH-uu(a) eud ¢
adNeflRActd gorgdoe AAse, 1< ofl sHH—-13¢ Aodall
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