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sAlu1eud AR (A4 Uldioll 34all &5lSAd YuR
Al 12 BU Yol AIVfls AHY €2dIAY YRAUI Y S
8. JMYH yYel o.1 ucd gluieud 2y Andls al
€219 Y1diofl [dgd UAUT sdl 24218 u[Eoflua -
1< ofl SEH— A3¢ 5 ¥ USRI 19 Hi AHIMIR &l d
USRI URIACH &Rl ACT66 of 1988 we.f. Ist April 1989 €]
AIAA SAIHT A1Ad Aol Al USWAal USUl UIHAal]
URRIG 0N &g Hal RIEN ¥ &dl Aol dIFARHI allH. AR
AHEIAA IRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 ofl YSIElall UA-2 Aol UI-w Hi dQlof
sdi ¥RIdd 8 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
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introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AIH,BUAsd  YsleHi  AlGollun, 2cca ol UsRWl
19(sAH -3¢ &l Av¢)al Ysdl UInNall YRR 0N gRIE]
@sd sai wendd 8 §, 2Ass Ysdell HR (A
[Ascu a1 Asdll [AyAolludia Yot : 2 ld sdlal] Aol
Asofl GuUAIdI 5dIofl 2428cllal MicAHIBal AHIUdlall & . dYHi
Ydi 0isla [Qoll AUl 2oy AIsSA SRERNAR As %13
SAlall §cal IYaiield clofidlal oflRlis]d [R1Rcdl WU Iol]
agll AYUIGER MIal oflpcIe]l sl 2l [Ediofl eled]
AuiiHRNHT dal Yy siRigiH clolid]l AHUUR  dASRARg]
[clarRel did] sz el Ugisikal dicll sigofl siRiaiegl aiell
UAR of &g US d Hiz »suell o Holl uF d gRigl
URIACI &IRI RUSA SAIHT A1d 8. A1 SIHall AR
([A3e AR AUElluH, ¢ ofl sdH 3¢ Hoddall
NI dotic] dBIHA HSUIHI AHIA &, AR HER Slojol]
2191Ef ModJall [AAIUI ol HIZoll AIURIS dcdl Llal
Adl ARid %33 & Jval Il YsIelfl RNl ViIcR
A(Eoflunofl saH—13¢ oflA Yot 2Y SAIHI 241 B

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
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money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AHIH,AElUH, ¢ ofl sEH-3¢ Hi sAIAI 2419d

oy Aec] sAUIEUA A ol YUR SAUI HIZ AER
SEHoll A1URUS dcd] AEIAA AHS QURYL] YIUR Sd o]
W/ B, aA Aedl Al Velddg] Llol alld . ARAU AEIA
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417” Gu2 URILHU A YSIEl GUR
8. ¥ YSIEIHI ollH.AARU HEIAd &RI ABioflud, ¢
ofl SdH—3¢ ool RI211UI2H dotlof] &5ISA YUIR S|
HIZ ¥ A4S dcd] SIARUIEUS YR Sdlall 2% 8, ddll
UAT 541 ¥RIdd B 5;

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under
section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
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(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AHIH, GUAsd YSIEIHI FRIRUI Yx¥ol, sAUIEUS
AEIGAA AH2 A 651Sd QURUL YRUR Sldll B & 3,
ANYIHI AIAd AS AHA AYYl iAd: &Y 5 oY
¥UIGER] AHEI §UI HI2 UId ofleiiad] 8ly ddl ¢ls uidl
GURell AS AMNUUIHI AHIAd &l 2ol Al As Ysaell s
dlotl oI5 Wd S &dl. dgHi A ULl UYL YAR
SAlo] B & F, ANUUIHI A41Ad AS oflud sAUIHI 241Ad
AHAHJUEIHT CRRIN HIZ Y SAIAT A1 &l dYHi A
URl YAIR Sdlg] 28 8 5, siuelE] oflud s AHuHJTEIHI
Asall ISR eJdlall 2418 AsHi ¥LNAd 8l HidIef]
sl Hid1eli oligl AAudiHi A419d &dl 2ol dd] o]
AR dRlvel au [Egaai Hidtel Yxoiofl 284 Ysadiai
ARV [oivg01 2R-E &dl.

AER 1A Y &UJAd 285 URefl YRA] LIl AdIHi 419
dl, sAAIEUA Uldlall 54 YURR Sl HI2 Ais—ou &
SISl A1dieatiHi 2a3UHI YOllofl Y A B il d
oiloflai Uldiofl Ais— ofl suieni wendd daxHA
gslsdlal dm3ll 28l sAvUleal AnYoisi] Yrdl Y 2 B,
AER sIA SARAIEUS ¥ YA Y S4IHi AH1Ad B, dof &9
ugglell [QaradiRr YRraisly HeRAiSe AT A19d 8. dyai
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SARAIEUS Uldlall $A YUIR 5| HI2 ¥ £2dIdY YRAd| Y
WA B dol Ul 1ol AdIHI AH1dd 8.

sARuIEUS 2y Hivlls yoiloll d&i Y SAIHI A1dd Ao
ed19%1ofl A18 2419 wlEolluHod sAH-3¢ VHodall
[Riziua datiofl AIfCldl 2ded] ueidd 21YS oIl
sAAu1Elofl dRBRIHI SAloll BlY & Vol d H¥o A[EofluH|
SHH—¢ d¥l SHH—-3C Hi d Acibdll A1y sAUIHI
A1Ad 8. % Slofoll Ml YsIElol]l AR VIR of|lA H¥of
Y SRAIHI A19d B;

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:

(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,

(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity,

(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,

(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
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the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GUASd Slaloll Usitl dAIB Adi AHI SJAUIAI
AHIAd 21 HYGloll AofHlol STUIElfl dRFRIHI SAlal|
% & ol A H¥G A ASUR AH AIlAd 1y 5, ARNIA
SAAIElA As AHANA 8, AUl A%2NHI 2] VigjHlIal §3UIE]of]
ARBLIHI Sdloll B 8. %1 ARIMIU A1 JojHlallgf VISl
SAIHI AN W dl, 4| JojHlall Al aBrIAi s3]
ASIR olgl. 1 5, SAAUEl] dBRIAT SAIHT AHIddl
oA loll all YAUR sl HI2 [allfucHs A1fAd oief], ug
AId] GafHloflol Y12 Aol 16l YAl d@il ydie 1A
visol §3] USRI §. dYHi,ARIRA ddl AfAdjdlalle ViSal
S| AU GUR Yoiiofl Aud] ¥ A ddl sIElail SI1g
(Gl o], usg ARV 24191 JAofdlIallef Visel §31AIElG
Gdeduid sl agl 85 Well Yral wefl s3] 2% 8. Ae:
SIA AR sARAIEU AHIRIY] (A8 2A(EofluHol] sAH —
3¢ AodJoll [R1211UI2 Iotiof] &51SA YRR S URH 8,
AR Slojofl Mol Yol sAUIEll dFRIHI ¥ ajHIof
SAlotl B & d gHiol ABofluHd saH-—<¢ agl
SHH—3C oY SAIHI AHIAd AUl HYG SAloll W
& Al WUR A1 VigfHIoll VisollcHS & ial A1 JojHlallgf
AHRIUI U visol 5240} 28 8, RUR Vi1 VoA Ioflo] Visal 5]
Ad s3] Asi d&l Adl AAgHIollof Visel SAUI HI2 YRAdIof]
ofI%gl Slall GUR B, d clloid AAAdl] AEIAdg] Lol SlIHER
AdRU HEIAA LURI “Hiten P Dalal Vs. Bratindranath

Banerjee (2001) 6 SCC 167 GU2 MRILU &Ad YSIEl BU
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AddISol SUIHI AH1dd & 5,

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
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Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be

rebutted.”

(20.9) GYHi olIHER AURY EIGAd LURI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC
39 Gux uRlty 2Ad  Ysleldi AlGolludol saH-

19<(), SEH—3¢ d¥l SEH—3C ol Slojoll Mot of]
[A2qa uAT sl MAINA WA B 5, sAH—-1<(A) ol
SEH—3C AHoUdoll AofHloll A ViSallcHS ojdlall B.
GYHi ollHER AURU AEIAd LURl AHE YSIEIHI  “may
presume” 0l “shall presume” ACEol| A o] @%QCI ollge
S A€ YSIElall URA-2¢ Hi xS0l A B 5,

“28. What would be the effect of the expressions “may presume”,
‘shall presume” and “conclusive proof” has been considered by
this Court in Union of India v. Pramod Gupta, (2005) 12 SCC 1, in
the following terms: (SCC pp. 30-31, para 52) “It is true that the
legislature used two different phraseologies ‘shall be presumed’
and ‘may be presumed’ in Section 42 of the Punjab Land Revenue
Act and furthermore although provided for the mode and manner of
rebuttal of such presumption as regards the right to mines and
minerals said to be vested in the Government vis-A -vis the absence
thereof in relation to the lands presumed to be retained by the
landowners but the same would not mean that the words ‘shall
presume’ would be conclusive. The meaning of the expressions
‘may presume’ and ‘shall presume’ have been explained in Section
4 of the Evidence Act, 1872, from a perusal whereof it would be
evident that whenever it is directed that the court shall presume a
fact it shall regard such fact as proved unless disproved. In terms of
the said provision, thus, the expression ‘shall presume’ cannot be

>

held to be synonymous with ‘conclusive proof”.

AHIH, GUASA YSIEloll YA Hi olIHER AUIRY

AUEIAA LURI DG SRAYUIH AHIAd 8 5,  “shall presume”

RIGE “conclusive proof” el AH1al1e] e Bl A5 aldl.
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“proved” Aol “disproved” A¢€al AERHI AVl dofl ([Aqd
AAUT 5201 URI-30 Hi oflA Yol AYdISel S| B.

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AE YSIEIHI ol IHER AURU AEIAA EURI
YRl A4disel s41#1 A1dd 8 5, ARl Ac(Ad vy
% sAl A2 Al YRAdl sHiudl & dd %33 o], sluEl
LdRl ¥ SIY YRA] 2% SAIHI AIAd &1 d YI91 UR AHIUR
Auflal yeI gHliollo] visel 3 AS H. dIHER AURY

AUEIAA £URI AER YSIEloll UA-3R Hi wddISal S
¥eldd 8 5,

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(20.2) A AGISS ollHER AURY VEIA YRl Rangappa Vs.
Sri Mohan, (2010) 11 SCC 441 i SAIH|I AIAd AddISal)
Llal Adl AR %3] B 2Hal Al &idall YsIEldfl 204l
UIdR olIHER AR HEIAD LURI HER YSIEloll UA—S
ol WI-¢ Hi AT A19d AHddIS0l of]A Y¥H Y
SAIHI A1Ad B;
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“26. In light of these extracts, we are in agreement with the

respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the
complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof.

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of ‘“preponderance of
probabilities”. Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified
in the citations, the accused can rely on the materials submitted by
the complainant in order to raise such a defence and it is
conceivable that in some cases the accused may not need to
adduce evidence of his/her own.”

(20.3) GIHER AdRAU  Aeldd  €URl  Baslingappa V.
Mudibasappa 2019 (5) SCC 418 GUR U[RALY &Ad YSIEIH
?J-Iql)%aq Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC
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808, Bharat Barrel & Drum Manufacturing Company Vs. Amin
Chand Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias
Mani Vs. State of Kerala and Another, (2006) 6 SCC 39, Krishna

Janardhan Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54,
Kumar Exports Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa

Vs. Sri Mohan, (2010) 11 SCC 441) oll YSIEIRAIG LA lotH] A
AER YSIEloll Ul ol. 3 Hi ¥LIAA & 5;

“23. We having noticed the ratio laid down by this Court in
above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) 1o rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

AIH, BURAsd Ysleloll MAING RiLuid] Ll Adi
agll AGlluell saH—U¢ Al SEH-3C HI SAIHI
A1Ad Slojoll vojdIall AGi[Eid AU 1ol Adi YUR 2l
Slajoll AofHlalle] Visol sdlall ool ARIUlall RIR 8, AR
ARV A€ AojdIallo] visal 5] A al s¢f uesldel s
A5 & d GUR YRICAUI HofRAR SlIHER AU AHEIAT LUR
YslelHi WAUING sed Ritsidiel «eidd & d yxoid
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(19)

eslsd il Aull sARUIEUS Y YRIdIRle YRIiSol &
uedlefl sRAIHi 211dd B.

AER SIA S3RUIEUS Y 85lsd d@ll 288 URell Yrid]
dAIR ddi A1 sIA s3Auieud AAis-u el sAuIEl
AAYUIAg] AIdial1 Y SUIHI A1 & Vol FHI YuAycd
AA1A Ai5-1 ofl sARUIEA( SISclo] YoRRIddlol S2A B. AER
s1d 2y Yridldll [Agd BT sl 242116 A &slsdlofl olie

sl %33 B X, Al siHall AR sRéIEl sig
Bd2duId SAIHI AH19d ofell. 241 A2AHI Y &51Sd Luldl
Adi, 21 s1A AR ARl Ais—aq &l Y FREYIN
Asdioll Uldlell 28loll gosR s2d aefl. A sslsd yel
oflotcasi] & 5, 2is—a3 &l 2y ed Al Yot s3RUIE
Il As Sl 2122 SIs2 ol A A9 Wd 52d. A
651sd URl ([Aolds:AI & 5, Al SiHall SIAAUIEIRA ARI]a
dl.39/09/0Y dll A% HidlRl oldly Hsdidd, <

al1d12l ARIIA dl.oq/0¢ /R0U 6ll A% A 2-Ad 8.

(22.9) AER sIA ALY Y YIA] LIa Adi, 1 Sidoall

SARUIE] LdRl A &slsa dlofl s3RuIE @il Adieatiiell 2%y
ARAUIAHT 22U ¥RIAd & %, Al SiHoll ARII4
alRlisla «w3déa1d Gl Udi sAAMERA ARG
31.%,U0,000/— (2% 301 AR @IV YA Y1) AANH
Aol d sHoll ud Ysdell Hi2 AR carl slIEla
3.%,U0,000/— Yol A Algdlg.  ds,

KHo121R QAUIall AS ¢1.000530 dl.ou/09/0U ol
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A% s wUd, ¥ As SARUERA duldd] Yollal cls 2is
JlosAyl,  wHPR  AMVIHT - ¥Hl  SAUdi A AS
dl.ou/09/0U ol AY "Sl2 2f/242 S52 " ol Ay A19)
qRIYSDA Ud KA. Al SIHoll STARUIE] LdRl Adlal] 2l
6s1sd Aed] Ais—aq ¢ Js di.000530 ofl 2Ad, AHiS—
1] ol Js cisAHi wAHi sARYI 2A3ofl 2dlU del vHis—a3 &
SARUIE U101 Asall F2dl AHlofl oisd Y SA B. I SidHoll
SAA1E] £l A 85lsd URI RURYR) ¥RIIAd 8 5, 1€ AS
ud sl alle s3RAUIE] £dRl Aol [4.9.2l] #1Rsd 21R1U]a
dl.31/09/20U dll A% 2225 UlRe A.9l. ] As Ud
sAl 23l el AsAHi wendd il Ysdl 2Hudl Hi2
Hiorell ollidld Hisadl, % oldl21 di.oq/oc/0Y all A%
A 21Ad. I SIHoll SAAIE] ARl AAol] A1 eslsd 2Aed]
Ais—aw Yl Hidiell olélHall 20184 sl sisd, Bis—au
ol ARl vl oiZlA 2. Ulke A9l sAyldll AzE
yiddloll aisd del Ais—as &l xHRIVla Hisdd Hidlell
alIglR o1 2RI 2430l 25 FUIC Y A V. dY3Hi, Ais—
Q9 ¢l sAAIElall A1URSISA oisd va Ais—ac¢ ¢l
AHRIMloll A141R81Sl] oiSH 2Y A B. dYHI, I Sloll
ARV U s312u1€] iRl Aol AAUIAoll A1iEatIHIHI ¥
slgf eslsd ¥LIdd d eslsd Aed] s3Il s1g Baadui
s o€l ayai AR arl goruigl siRFdIgloll SIg yel
doiss sAUIE 1] AsAHiol] Uldldl] 28lall uRl gosiR sd
ol€fl. dyHi A€ AS Ud sAT Glle 21 SIHall SIRUIEIA

ARG s3laIeH] ¥RIAA 20113 HidlRll olZ]lH HisAd ¥
Hiorel olAHi weNAd 2013 ARV 28di otell dd] siY



GJIM020148552025 21 Criminal Case No0.10384/2025

=

Pt

[=]7=4A
eslsd 3 dsR AR ud Adidi 2H1dd ol A1 SiHdll
ARIVIA 11l UIAe] ¥ 254 ANAd d SIRIEARWII Ed]a)
2dlsiR s3] dofl Ysaell die suie ginl As slvIEl
AHIUM &dl Aal d AS 12 212042 Sls2 oll A2 A1 U:d
S Aal RARAUIE SIRAIERA Hidrell oidld HisdIdd sldl
odi ARNIRA [olad AHU HUTEIHT AsHI YRIIRUI HF o]
s sFRIElA Ysdl ANA o1l ol Al dHIH &slsd

SARUIEIRA Ao A AIfUs del e2dId YRIdI Y §3] YRUR
S} 8.

(2a.2) 5Aoll 4HA &slsd tulal Adi, sARUERA ARV
3.%,40,000/— Y21 ARNIa x0d &di dHal ARINIA
doll SIUEAReII Edlall 2dIsR s3] d gdiofl Ysaell Hi2
AHis—2q &l Y sFuIEdINl As AUA d AsHi ARl
el 8, d 2dlsd eslsa & udl d As Gl A2z SI52 o
ARA AIY Wd A B. dyAHi AR ud suiEld]l sig
GdeduiRt sl A19d o], AR sUEld aEeii
SAUIHI AIddi Slofoll AAojHlaile) ARV U Slgf Visel s
ol ol AURNIRA  siRUEABWII  Ediofl  Ysaell  HI2
SAUIEYIN] AS ANE &dl AHal d As FFRAERA ¥ cisai
Uldlig] uilg faieiddi &di d cisai crRRI HIZ HISHAI AER
As Sl2 2242 Sls2 ol A2 A1 WRd $E 8 Aal
ARGIE FAERA AR As Ud gl 243 q&l Asai
¥RIAd sikuEA0( dell s Ysddl Hi2 Slajall ollZlA
uisddi d sigell ofidlAef ULl uUidl ofel 531 u(Eiofl2ia,
1< ofl sdH 13¢ AAodJall [A211UI2 ol HIUUT i3]
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&51sd SARUIEIRA YRUR A B. 618 GURall 51 2y AYLI
YA dA1R ddi ARIVIA s1g vl deiss Asaiell uldiof]
Aeloll gosR s ol dl sluIEdIN] ASall EREU

2Ad 81y Adl vl sig oigu1d Bueld s2d oell. AR Al
AoiSE UEIAd] LIl GlIHER AURU MEIAA ELURI Bir

Singh v. Mukesh Kumar, (2019) 4, SCC 197 Gu uRcy 23d
YSIEloll URA—-33 Hi SAIH] A1 AYAIS0l UR WA & ¥
A1 YslElofl 2ARA 1 VIR of |l Y Y SAIHI A19d B

" 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

ddl o 3d dIHER AURU VHEIAA £4IRI Rohitbhai

Jivanlal Patel v. State of Gujarat and Another, AIR 2019 SC 1876
GuR ULy &JAA YSIEloll UI-R0 Hi AddISe Sl
*RIdd 8 5,

"20. On the aspects relating to preponderance of

probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."
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AIH, BUAsd YslEloll UAINA RILUId] dl &1Y Ul
50l 851sd lal Adi 21 SIHall AIRIU] &IR1 SAAIEUIN]
AsHiofl Aol A&lall osR sAUIHT A19d aiefl. dy3Hi, I
sidoll ARV doA15] sIRIdIE] €xylol HEIAA AH2I BI%R
28] s3RuIEloll BaedulA $d1 HI2 ULl SIg 2 £1udd o]
Aal ARIIYZell BAedUlall 85S ¢t SJAUIHI A1Ad 8.
qyHi, ARMla ([AAY (oideat HIZ AU Aol U1¥al] ds
AIUYl 9di AHIRVIUY AHEIA AHt 8I%R WBUIHI [o1ds0
oflusd 8. il duisE | AEIAdg] LUlal oflH. AR U]
AHEIAA KRl “Manoj Vasudev Sompura V/s State Of Gujarat”
2023(0) ALJEL- HC 247313 ofl }YSIEloll URAI—R ol WRI-1¥

Hi S AYAISal UR W B, ¥ Al YSlElofl A0l YR
of|J Hx ol Y SAIAHI A1 B;

"12.From the above set of facts, it appears that the decision to not
remain present on the next date after getting his further statement
u/s 313 of Cr.P.C. recorded on the earlier date and to not conduct
cross-examination of the complainant in spite of being afforded
with sufficient opportunities, was a deliberate or voluntary decision
taken by the petitioner. In the interregnum, there is nothing to
suggest that the petitioner or his advocate had filed any application
requesting the trial Court to grant him an opportunity to record his
Further Statement u/s 313 of CrPC. or to conduct cross-
examination of the complainant. The petitioner went into oblivion
after the date when his Further Statement u/s 313 of the Cr.P.C.
came to be recorded but before it could be exhibited. Therefore, the
trial Court was left with no other option but to conduct the trial in
the absence of the petitioner, who had deliberately or voluntarily
chosen to evade the trial proceedings. Under these circumstances,
there was no reason for the trial Court to issue any warrant against
the petitioner, as contended by learned advocate for the petitioner.
Moreover, the petitioner had not produced any evidence in his
defence or had made any submissions either oral or in writing."”

"14. Considering the facts and circumstances of the case, this Court
is of the opinion that the trial Court was completely justified in
passing the impugned judgment and order. The decision to not
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(1)

conduct cross-examination of the complainant in spite of repeated
opportunities and to not remain present on the next date of trial
when his Further Statement u/S 313 of Cr.P.C. recorded on the
earlier date was to be exhibited was a deliberate, intentional and
conscious decision on the part of the petitioner. It was not that the
petitioner was not aware about the stage of trial proceedings.
However, deliberately, the petitioner had chosen to remain absent
from the trial proceedings from the date his Further Statement u/S
313 of Cr.P.C. was recorded but before it could be exhibited."

AIH, GURsd YslEloll URYUINA RALUidl deI &1 Ul
$4oll &slsd €2ulal Adli A1 SIdHall ARG dofl iUIY Y
Sl HIe d¥l s2RAIEll Bdeduld 4l HI2 Aoy Al
¥l ds AUYIHT AH1AA UG A1 SIHall ARIV] AHEIdd
AH 6192 BA V. AIH, AR AEIAd AHS 1% 1B
o &l daissidRr ARl s3Il Bdaduit sdld
6ss, ARIlall [AAY [cideniall 6855 del AUl edldal
8SS Gitd SUIHI AH1dd 8.

AHIH, 618 GUrdll $Holl 65ISA Al 2y &JAA YA
agl [Q.gsla&fle] 2y1d a2l GuRlsd Ysielsl uedld
Reuidl Ll Adi sAAIeudioll A slssd A1lAd U1 D 5,
A1 sIHoll ARIVIA 3RAIEYINT AS Aol SIAEARlI EdI]
U2ofl Ysaell 48 3RuIEla 21Ud &dl 2l d As sAUIENRA
Aulofl s w3l sAUdi Sl 2/127=42 S/52 ofl AA A19)
ud A al dofl Hidiel ofigl AR s3uIE] L
ANAIHI A41Ad, U AHARIVIRA d ollg]Rigf Uldal sd el
Aal [o1iRla s AHuHuTEHT atill Y5l 241Ud ol] 2Hal
ARMRA ¢l aaNelAcid gorgdoe disedll saH 3¢
AHodJall [R1211UI2H IYobl AHIRRA & Aol AR dofl 1Al
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god1s] siRidigl €3ylal SAAIEl ol dBRIHT SAIHT Alddi
Slajoll Aoflole] visal 3 Asd oiefl, ¥efl wARNla ¢l
adNelRActd gogdoe Aseall sAH 13¢ ool (A2
osldi dsAldlel sAUd] cURNRIA YRIRY B, dYHi, 21|
sidall ARIVA JoA15] sIRIdIE] €3Jyl01 HEIAA AH2I BI%R
BAUI HI2 AY Aol AIxel ds Uil AH41dd 8, U

ARV Aeldd A2l 81%2 WBUIAH| [avsa ofluSd 8. A

AoisE AEIAd] 1ol ollH .U dS] HEIAD %IRI "Sharad
Jethalal Salva vs State of Gujarat"” reported in 2016 (0) AIJEL-HC-
236849 ofl YSIEloll RA—F Aol URA—19 Hi 5A KISl

U2 del AlEoflaH, 2023 ofl SHH—3ER dl SEH—wUC
GUR 1 B, ¥ A1 YSIElofl ARAdI UIaR ofld yYxol Y

SU1HI A19d B;

16. ...If a person accused of an offence and convicted as such

avoids arrest and avoids imprisonment as sentenced by the
criminal court. Such an incident only makes the justice delivery
system insignificant and renders justice ineffective. Legal justice
requires that an offender convicted of a crime must suffer the
imprisonment as otherwise there would be social anarchy. People
would contravene the law with impunity without any attending
punishment for violating the law. The very foundations of
democracy and rule of law would be shaken and that is the reason
why the Courts strive to treat all persons before the criminal law as
equal. Whether one is rich or poor, whether one is in powerful or
powerless, the criminal law is equally applied to all equally."

"17. Be you ever so high, but the law is above you', is the signature
theme of rule of law that loudly and silently (as well) echoes in the
Indian Constitutional context. The purpose of the constitution itself
is to equalize the men (and women) before the law. Equal protection
of laws and equality before the law does not make any distinction
between the Ruler and the ruled when it comes to enforcing the
criminal sanctions. If a convict with money power as well as
political power can avoid the punishment imposed by the highest
Court of the State, the Court which imposed such punishment cannot



GJIMO020148552025 26 Criminal Case N0.10384/2025
[=] e [x]

ik

[=] 71

be a mute spectator or dumb listener to be soothed by high caliber
forensic oratory of the counsel at the altar of justice. The Court must
and ought to take a serious view of such bizarre incidence: be it one
in million. Of course, the law makers and law enforcers must
willingly assist the Court in angling the convict avoiding and
dodging the law makers, the law enforcers and the law interpreters

( Judges and Courts)."

“Section 392 Judgsment:

(7) No judgment delivered by any Criminal Court shall be deemed
to be invalid by reason only of the absence of any party or his
advocate on the day or from the place notified for the delivery
thereof, or of any omission to serve, or defect in serving, on the
parties or their advocates, or any of them, the notice of such day
and place.”

“Section 458 Execution of sentence of imprisonment

(1) Where the accused is sentenced to imprisonment for life or to
imprisonment for term in cases other than those provided for by
section 453, the Court passing the sentence shall forthwith forward a
warrant to the jail or other place in which he is, or is to be,
confined, and, unless the accused is already confined in such jail or
other place, shall forward him to such jail or other place, with the
warrant,;

Provided that where the accused is sentenced to imprisonment till
the rising of the Court, it shall not be necessary to prepare or
forward a warrant to a jail, and the accused may be confined in such
place as the Court may direct.

(2) Where the accused is not present in Court when he is sentenced
to such imprisonment as is mentioned in sub-section (1), the Court
shall issue a warrant for his arrest for the purpose of forwarding
him to the jail or other place in which he is to be confined; and in
such case, the sentence shall commence on the date of his arrest.”

AIH, BURsd YslEloll MAUINA RILUId] Al &1Y Ul

5uofl &slsd ol 2ARIofl ddils ol Adi 9y A€
sIA AR IR AEIAdH] 6192 al®f] 2Aal &lciall S]]
goAigl siRidigl AHoA 2RId yealdd]l UdigaiAi A41dd
gl d ARNHI USRI AW 2 Aiciadidl S
AHIERIcHS 21 ofef] al AR Aidoll ol d H1(Es

UsRRall il &, AR Uicl s i¥esd se,
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ACUC Hi SJAUIAHI A1Ad F2AdIgoll dI AU oA R-I1>Ad
ellg ofell. 2H1H, GUASd UAUToll A1UR Hel oi.q ail (o1
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