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6. From the record it clearly appears that the Panchas have not
supported the case of prosecution. It also appears that, except
the Panch witness and Police witnesses, the prosecution has not
examined any independent witness to support the case of the
prosecution and there is no mentioned either in the panchnama
or in the complaint or in the deposition of withesses that the bottle
was sealed and intact and there was label indicating the name of
its manufacturer. Section 116B of the Bombay Prohibition Act
would read as under :

"SECTION - 116B - Where in any trial for any offence of unlawful
possession of liquor under this Act, it is provided that the accused
person was in the possession of any sealed bottle bearing the
original label indicating the name of any known brand of spirits,
such as whisky, brandy, rum, gin, club-cup, liquors, milk phunch
or of wines such as champagne efc...... and the name of its
manufacturer it shall be presumed that the accused person was
in possession of liquor."

As per the said Section, before a presumption can be raised
there-under, it is necessary to establish in evidence that the
sealed bottle was bearing the original label indicating the name of
any known brand of spirits and also the name of the

manufacturer. From the record, It clearly appears that at least the
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condition regarding the manufacturer of the bottles in question
has not been fulfilled in the present case.

7. In the present case, it is clearly appeared that the Panchas
have not supported the case of the prosecution and there is no
mention in the panchnama regarding the seal and slip rapped on
the bottle and the recovery of muddamal from the applicant -
accused is also doubtful. No independent witness is examined to
support the case of prosecution. There are also number of
material contradictions in the evidence of witnesses. Therefore, in
my opinion both the Courts below have committed error in
holding the applicant - accused guilty of the offence charged

against him.

SlIHEIR  J¥RId elgs\é ediRl State Of Gujarat Versus
Sureshbhai S.Patelotl S2ii 2AudiHi 241dd Ysiel s & 2010 (0)

AIJEL-HC 224081 uz ulRiegl 2dd 8 d S Ysieri s21dd © 5,

The Trial Court has, after appreciating the oral as well as
documentary evidence, found that pancha witness - Kantibhai
Kikabhai declared hostile. It is also observed by the learned
Magistrate that panch witness Kantibhai did not support the
Panchnama at Exhibit 7. It is also observed by the learned
Magistrate that the complainant has not mentioned as to how
many bottles of which brand he has seized. It is also observed by
the learned Magistrate that when panchas are turned hostile and
did not support the case of the complainant, it would not be
appropriate to solely rely upon the evidence of complainant.
Thus, the prosecution has failed to prove its case beyond

reasonable doubt against the respondent- accused.

M, BGuRlsd AT s3] A SA YsieRrNH s2pdd  Rigid
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