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USRI YRIAMI &IRI ACT-66 of 1988 w.ef Ist April 1989 &
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YRIACHGI &g Aol ERIEN ¥ &l dal PRI ollH. AR
MHEIAA KRIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
AIJEL-SC 75934 ol YSIElall Ul 12 Aol Wl ¥ Hi dLlof
sdi ¥RIAd B 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. 1st April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”
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a8l AYUIGER Melal ofl>cRA18] $al Aal [Ediof] €igd]
ARuiiHeH dal gy siR¥eiH olelid]l AHUUR dASARg]
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“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AHIH,AERH, ¢ ol saH-3¢ Hi SAMT A419d

oy Aec! sAUIEUA A ol YRUR Sl HIZ AER
SEHoll A1URUS dcd] AEIAA AHS QURYL] YIUR Sd o]
B Y, dAedl VI EIAdg] Llol olld. AR AHEIA
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" BU URILHU A YSIEl GUR
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WA B, X YSIEH  olH.AARY AEIHd &R
AU(EollaH, 1< ofl sHH—13¢ Hoddall [RA211UIH Ioiio]]
8S1SA YRUR Sl HI2 ¥ AIURIS dcdl FAIEUS YuIR
Sdlall 28 8, dofl UUT Sdi ¥eNdd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH,BURSA YSIEIHI YRIUI Y¥Ol, SIAUIEUS AEIAd
AH2 A &51Sd QURUL] YAUR s1dl0fl & & 5, AudIi
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SAlof W & F, AMUIHI A1Ad AS [olRAd sAUIAHT A419d
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Ul YaR sWlg) 28 8 5, sAAIEIRA sRueE]]l [oRia s
AHAHATEIAT Jsall qRdIsIR UAdIo] A1 JsHi w¥endd
2530l Hidrell s Aivrell o121 2RIVl 21| 2419d
adl 2a ddl oidld dHeal diRluel au [EgAai AHivell

H¥ ool 28H YsUdIHi AR o0 213 &dl.
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AoiDoll ioidg sa1H1 AH1dd 8. ¥ Slojoll Hoitl] YSiElof]
A0 VIR of|A Yot Y SAIHI A41Ad B;

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;
(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,
(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;
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(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

A1H, GURASA Slgjoll Meit]l dAUIB Adi dHI SAUIHI

AHI1Ad AU HYGloll AojHlal §3NAIEl]] dRFLRIHI SA ol
W B Vol d Y ¥ ASUR AH Alolld R F, ARMIA
sARJUIElS As AN B, Al AN2ANHI 241 VoA Iol SYIE] ]|
ARELIHI SWlall B 8. ¥ AR 41 VoA Iollg] VSl
SJAIHI A$N W dl, I ool s3AIElfl dBrIH s3]
ASIR olgl. o 5, Sl dBRIHT SAIHT A1Ud
A lolofl ol YUR Sl A [aiRiuIcHs A1cfld ofell,
UG Al Aol AR al uwol YAYl gl
vdiRiRNY vise s3] s 8. ayai, ARMRA dul
oA lollg] Uisel $AI A191Y GUR Yoilofl AUl ¥ g
ddl siRIElell S (oA oiefl, URg AARIY] AIdI AHafHIallof
visol s3RUIElSl Gazduid asl d&l 28S Urell Yridl ue]]
S3 A5 B, AR sIA AR sApIEUA ARV [A3ey
AH(BI[o1aH, 1 ofl SHH—13¢ AodJall [RI211UI Yailof]
85ISA YRUR Sl YRA 8, RIR Slgofl Hoit] yyo
sARUIElel] aRBRIHI ¥ vofHlol Sdlall R/ B d vojHlal
AMB(ciRaHo SEH-1U¢ Al SHH—A3E AHodUd SN
AHIAd AU YIS Sdloll B B Al YR A AHojdlof]

UiSalIcHS 8 ial AIdl VoA Iolle] ARIUIUS Visel $dIg] 28
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AgjHlollo] UiSel I HIZ YRAdloll 1%l Sloll GUR 8, d

oioid Aol VEIGdD] Rlot SlIHER AU AEIAD LRI

“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
GUR MRILY LA YSIEl BUR AR B, ¥ YSIEIHI GlIHER

AR AEIdd %RI oflA Yo AAdIS0l SAIH] A419d &
3;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
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(20.q)

It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

AHAY] A ofig %3] 8 5, (BiciuH, 1< ofl saH
—q3C oY SAUIHI AId] AgjHIol A ViSalIcHS VajH ol
8. ollHER AdRU AeIdd £dRl AE[c1RH sSaH—qa¢
A2l SAH-3C Hi SAIHI A9 Slojoll MLl Ao
AHYRGAUR Aols YSIERAIHI dofl [Aqa uyT W B, Yol
&d uglel Ysielol MRadl VidR Y SRAIHI A1dd B.
qyHi, 2134l A oy sd] %33 B 5, A Slofololl AlHIoY
RLUid & 5 ¥AR SRIEIA] Wi s21dlg s3la AHARIU] BUR
YRAodlall Gl sAUIHI A1 &1 Aol FAUR Slojoll AAgjHlof]
AHRIMlA €1 &ldl 2i3g] SAlgf &lA & AR olIHER
AdRY AEIddall ARl Hidloll> cAi41ed1I0]] visUls edlrl

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU?
URILY YAd YSIElall URA R Hi oflA YXol AUUHISal SA B;

“22. .........0ne of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
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exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(10.2) YHi olIHER AUIRU WEIAd £URI Bharat Barrel &

Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3
scc 35 Hi AlafoiRuHdd sarH—1<(A) ofl uUl sai
&Add B 5, As guid dUdRgldll axaell 2dlsd &l
URAIE SHH—<(A) 20U AY AojHlal S3] USRI 5
dal A998 A+l UIH IR B. 4| Aol Visa U AZ
dg ojHlol & ol UlAdIE]l AUl VigjHIolg AHAd iU
2% 3ol visal 53] F 8. ollHER AR EIA LURI AER
YslIElall U1 1R Hi AUdIS0l S B 5;

"12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
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consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

(20.3) Y| olIHER AURY AEIAd &RI M.S. Narayana

Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC
39 Gu uRIty YAd YsleHi AlbleiuHodl saH-
19<(A), SEH—3¢ d¥l SEH—3C oll Slojoll Mot of]
[Aga uAT sl wAMd S B 5, sAH—-1<(A) ol
SHH—3C AHoUdoll AofHloll A ViSallcHS ojdlall B.
GYHi olIHER AURU AEIAA LURI AER YSIEIHI  “may
presume” ol “shall presume” RIGEal| Al rC\l?_-QCI oelige
Sdi A€ YSIElail URA-R< Hi A1UHIS0l A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and “conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
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presume’ cannot be held to be synonymous with ‘conclusive
proof”.” )
AIH, GURSA YSIEloll URA—-R< Hi SlIHER AR EIGEC

&RI A sAUUIHI AH1Ad B §,  “shall presume” RUAGE
"conclusive proof” AGEall AH 1011l e Bl A5 alal. C‘I%}Ii
AR YslelHi Yrrdl Al8foiuHdd] sdH-03 Hi GAU

"proved" 2l "disproved" oeal ecidi vl dol @%QCI
AT 5201 URI-30 Hi oflA Yol YISl A B

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHI SlIHER AR AEIHd &RI A
YRl AHYAISal S41HT 241dd 8 5, AR Acidld oiu1g
Y SRl Hie AL YA A1yd] & dd %33 otefl. s3l1€]
SRI % S1g YA 2Y SAIHI A19d 81> d YRIdI U AHIYR
Auflal el Agfdlollo] visal S AF H. oIHER ARY
AEIAA KRI HER YSIEloll WRI-3 HI AddISe S
*RIAd 8 X;

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.7%) A1 dGISS allHER AURU MEIAA £UIRI Rangappa Vs.
Sri Mohan, (2010) 11 SCC 441 ¥i SUIH| 21dd AUdISal]
lol Al AcRd %03 B Aal A&l &ldall YSIEloll AN
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VIR olIHER AU AEIAA %RI AER YSIEloll URI-RS €]

WRI-R¢ Hi ST AHIAA AdAISal of | Y¥0 Y SAIHI
A1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities ”. Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”
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(q0.u) oIHER AdRA  Jeldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 MAley &JAd YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani V.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAIA LloiHi AVl AER YSIElal
W2l al. 3 Hi ¥RIdd B 5;

“23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

AlH, GUWAsd Ysielal WANd RiLuidl tulal
Adi agl Al8lcuHedl saH-¢ Al sAH-13C Hi
SAUIHI A1dd Slojoll ViaHioll Aoitlld saIdig s Adi
%R | Slojofl AAojHlallo] Visal sdlall o1l A41RIU]ail 2[R
8, AR AR Ae Adfdlale visa 5] A ia s¢
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(49)

e dlefl 53 a5 & d GUR YRIIUI AAR ol IHER AdRY
AHEIAA &R YSIEIHT MAUINA sd RiLyidied] weindd &
d yxoioll &slsa tauial Avfl sARUIEUA Y YRAUIRAlG
Huisel 69 uglell sq13i 24190 8.

AeR sIA sNA1EUS Y &sIsd d@ll 285 URell YId]
dUIR Adi Al sIA sAIEUA dis—ou Yl slUIEl
AAUIA] A1dI ol Y SUIHI A1 B VHal FHI YuAUcd
d{1A Ais—o0q ol sl &5lSce] YoRIdda S2d B.
AER SIA 2y Y1dIofl [Aga AT Sl 242118 A€ FAaH ol
Ad] gslsdl § ¥ [adlauidla 8, dal 2139ef] 2% sUIHi 2419d
8, d Yol Ais—a &l Yy sFNAIEdIN] A wRI]all A
uidloll 8 Aol d JsHi AR A8l 8. A &slsd uel
oladspui 8 %, slbiedinl Vs sAUIERA dloll csai
¥Hi SRAUdi A€ AS dl.20/20/0:R il A% "2/Y2d/
/5101 " ol R0 AID URd Sd. A 85Isd ULl [Aoids:A] &
g, ANl As deRYsRA ud Al olie sAUIERA
ARIIA dall ¥RIAd A2011A dI.23/90/0R ol A¥
M. Ule Asl.el sioen oldl Hsdidd, ¥ oA
ARG dl.aw/q0/01 dll A% G 2JAd Val Al
SiHoll ARIIA dl.99/90/0 ol A% S3AUIEl
Hidrell ofiZlAoll Auldai wdic HIsAd.

(22.1) AER S1A RIS AAis—u & AMdigatidiof] 22U

Y NA B Aa d 2pect wARMIUA s2AUElf] [Qqd
Bdeduld sAUIHI A1Ad 8. Al sIHall s3gIEldd] 85lsd
YO Al SIHoll AR Adloll (A2 &di &l al d=ilal
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alRliofl ¥3RAId 8l SIAUIERA A1 SIHoll ARIIa
3.4,00,000/— &Y Beloll 24NdI. 241 SIA ARNIUY
sAAIEloll ¥ Bdeduld SJAUHI AHIAd & A Bdedul
eRAlol Ad] s1gf [A3eudll eslsa viddl vidd oell 5 el
sAA1€loll Al eslsd 5, Al SiHoll SIARBIE] AHa AR
U Aidlol] A6y 8. A SIHoll ARIIRA Al %
Baedud sd d sl A eslsd U yddl uiAd 8 5,
SAAIE] ol AR As6]lonioll old ViidIHT AIHIAIHI
Aol AUdl &di Aed 5 WAl Ad] Ed] sdl &di ial
AR s3Il Aol 81 Aol Gliu El1El duidel]
Asofloal AUl B. gyHi ARIUIUA slu1Elofl Gazauid
gs] Ad] sig [A3euofl eslsa Helda An Y 3 ASA
o2l 5 el 241 veIAdal A Hloldlal SRERI W 5 | SIHdl
sAA1E] al AR Asollonel]l uAd oell. sl sl
Ad] sslsd wRNUUIHT AIAd B 5, Al SIHoll SIBIERA
ARl ¥ 3.U,00,000/— &l GHloll AHNdl dall
SIUEARal1 ediofl 2dISIR $3] AURIIA g3UIElA ¢l Yailol@
slae(lud si—214. ds dl., d] cia1dl, ¥Hoi21R 2lvilal)
dl.ow/q0/0 oll A%all 3.U,00,000,/—ofl 25Hail
AS 66l 3WRUUS ol AN, ¥ AJs SAAIERA Al
A.9].7424.2]. s, 2> AUl AS, WH2IR A IHI ¥HI
SAUdi AER VS d1.20/90 /01 ol AY "2Y2d/ ¢S] "
all A 18 Ud 2. A1 SIA SAA1EUA Aol A1 85lsd
el vis—aa 9l slie g1l Jsdll KA I Ais—aR
&l A4d As Fedl A1 Y A B. 24348 A &slsdoll aiie
sl %33 & 5, A1 sIHall ARNIUS oI5 sIRIUI8a]
siguRl doiss s3ARAIEUIN] Js dulall As vidlall oiel]l dg
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sAA1E 1ol AsHi AAloll 18] a1l Ad] Sigf dsA GulFed
sd of@ll. A1 ANHI ARVIUA sA1edIN] As A=Al
ols uiidiall 8ldig] d@ll d As BUR dxldll el aldldl] &slsd
2[lsa B, gyl sHueud  luie gl As
dl.a0/90/R0% ol AY "Yd/ 510" ofl AN A9
Ud sedlofl &slsdal YaR sl Hi2 sAUIEUS AHis-aR
el As dleal Al Y S| B. Al S1A ARG 2ueW Vs
el AAH olicid PoAisl siRIdIglall SIgURl doiss eI
A2l Ad] slg &s1sd 5 visalicHs Y191 Y s ol &
EldA sUIE]l %21 STRUIE 1IN AJs Aol AS ViIdIHI ¥HI
S41HI A19d d EldA AR &Rl dAlall AS WidIHi AsHI
YRIAM 8H HHHYg] Y HSIN AVUIHI A19d &g. AIH,
AR AHIRAUIUG A sslsdall 2dIsIR s 8 5, sIAAUIEYIN)
As ddilall As uiidioll & Aal SIRAIE 1Nl AsSHI Aol
Ael B AR | AHAEIAd] ol 1H. AUIRU MEIAA KIRI Sanjabij
Tari Versus Kishore S.Borcar, 2025 (0) AIJEL-SC 75934 ol
YSIEloll U1 AU &l 29 Hi S AAISel BUR 1 B, X i
Yslelofl ARAAI VIR of | Y 2Y SAIHI 2419 B;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.1- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).
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16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under

Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, GURISA YSIEIHI S| AAdISol A1 &1 URal| 524of]
6slsd &lal Adi wAR AHRNIUA slbiedinl Jdsaid
dlofl Aelall 2dIsIR S & Jal A€ AUs ddlal dls
uidloll & ol sNAIEUIall Fuoll &Slsd Yol AR VS
SAAIEIRA dlloll oS uiidiHI ¥HI SAUdi d AS dRIYSD
Ud Sd AR A[EoflaH, 2cea ol saH 1a¢ AHa sdH
13¢ AHoddall Slojoll ojdlall sAUIEll] aBLRIHI SAIali
W O vl A ARl 2% & 5 dVIA A€ Slofo]]
AgjHlollo] visal sl eslsd Al YAUl AEIAA AHS Y
S2. A1 SIHoll ARIV] &IRI AR Slojol] BAojdIaila} Visal S|
Hie Ad] eslsd %Y S B 5, A1 S1Hall SARJUIE] of 4RIV
AN Slg sIRUEA0Y AR o] Aal §3AIEIRA 2ARIVall Asol]
&06UUII sd 8. ([AAWHI Ad] dsR GuRed sd 8 3,
Al siHoll sIAAUIE]l ofl.2A4. 15 281x%e] A0 S1H
Sl 81> Vial ol Al SiHoll ARIV]e] A2 ¥R AAS1Ge2
eR1ddi 8l, Al SIHoll SIRAIE] val AR AU
Asollwall vididi 3UldIoll 2132413 Aol sAddi &l
ARIVIall 2UIEl UIA ¥ As USd &dl d Asell EEU
sd 8. (AN edld sdi weNdd 8 5, 2RIV 4]
AsR A Y YAl AU ddi Al SIHall ARG
sAAIEloll ¥ Bdeduld sJAUHI AHIdd & A Bdedul
eRUlal SIARAUIE] g1 A] eslsd ¥RIAd & 5, "H/2 QUIRH/
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R G120y OIS AGIY &9, ¥HI HI> Yldigl ASICI 5 &
Guzic 1Rl 21651gf YEI ASIC1 S & 2ol AHI EGIH] 3]
8. " "HH1Z] olél] 2195 Ha cqasR] 21sTelc sl 8.
"HIRI g . Ofl. A 2AIsaA1NENs ©." "HiF] Y]
ofl. A3, Alsalxai ydlociigey h2019120f 15160 8,
¥ 20 9¥el] 8." "¢ ¥ dloicie 2165 812 dHotll SEdI H¥ ol
AHotl 241 YIctIH] 20201l 2loB52Uol $2c1] 28 £9. " "2l —R0RR
&l dagl 211 R viig 2€3lla ¥d] 2&ldli & 2101 dai
ol@o2t a1¥f] 21al SIef at1e ¥l o], " 21211 dot vl
&al cqeiRlHi Ydoe s2digf €l al dxfl Asél] saai édl. "
"2 AS f]¥01l A ViIcIH] 21342118 Aod] AH1udl . "
21 Aod] 21ud] Hed A1s56/1¥101) vl Gtiel] Ad] E
of] 6515 vl Aed] &d] 6d] d 21a s2c131i 2419 Hed 5
afletl viicia dxflof] ¥32elic 3¥oiol] Glde2l of &1 al d
2] yrAAel] AoZl @ ol iR ¥320eIc 61e dl & dof] uilel]
Aod] Al 21l 21 2125231 12.2]. . 421, 2Hal AS H125A
Aod] s2q1d] 6l 8." A qia vd] & 5, ARl A
819GEof] 253 SR +10d d A dldlxHl S s2IAIEH]
212Y12101] 2AIAEIHIHI F¥CHAE a8l " A qia v] & S,
2112110 A 61€81GEHol] 2531 52112 241Y] A Y©I S2IAIE, oIl
S 2yl ¥endd o€l " ¢ #I2] 4145 ¥diSat [E24101]
2y 8." AR viig HIR1 AIUSIHI 8, Al AHRI] 2418
gal Aollotl cqsRlof] olé &l 8." A AHrRklla
3.Y,00,000,/— S¢ drFlvi 61&Glar 1d¢1 d HiRi
AS5I1Goc & 2RI loll viidl 241412 osS] &g 25 ol " A
3.Y,00,000,/— G&dloil 2419 A HI2I &2 AHIDEI 2o

21Mlot1 < qrdfof] 21342 6cil, A 2412 H1R1 &2 & al 4/RI]
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olf YeI 61%2 &dl." 2155 253 219¢ d 1Eq2] Asdl] Ad]
edl &/ a¥ll.” "s11 Adl Edlol] arlvi dal e &l " "H
3.Y,00,000,/— of] AHRIY] 2] 1 A5 I5HI ojv]
doll 90 [Eq2t e GerICl 53] carp Ael 211 ASs 2419¢)
edl, d 1Ea) 2R1Y] As dea 2419 &cl.” A 41R1Y]
Y128l 9211 oI el yendd s, 21 s 25412 Je
21u). " "dal 4RI y2 @212l of &, 418 H =241 dia s3]
edl. " "urRIdlo Asdl] [Qac #17] 36134 ] o &1,
253, dIZlvi Qa2 Sloll &2clerRdl & a Ha vo? oéf].”
"2IRIY] 241%011 U G192 i3] 21512 Haq 2419d &cll o
IR d 2 GUIdE) A4S dela 2418 ¢1dd ecl. " "H1Z] 21512141
2.201.21.dl. at¥ll. " "2 As 2RIIA +#19dA] A A S5/
121161311 €/dd o &al.” "uRIVIRA 219G AS HI2I
2.5 421 2f]. SISl +419d vl 41 AS olvid &dl. "
"1 254 of1oid AS Y189] s 6l1E Yl AH1R1YToll viIcidHI 241
253 AeNl & Adl slg/ 2od] aivic ardl]. " 214, S3A1El
GdedUIA &¥Rlol Yddl UiAd &slsd dHy ARV
Adidi AH1dd dsSAR LAlal Adi A 8Slsd U B 5, A
SiHoll AHARNMIUA sluie dinl AsHioll Aol A8l SIY
gosR sed ol®fl. ayai sARUIEd] eslsd Py A
ARlA  3.u,00,000/— &1 Gdlall AMNdAl  dll
sluEARall ediall Ysaell Hi2 ARIRA suEla slule
qiol As ANE ¥ dRIYSDA Ud KA. Al SlHall AR
g1 sARAIES v oldléuel dis—as el wqio
ANUYIHI A1 2ol dHi YRl A1 Sidell AR &Rl A
FRINYUIHI A19d 8 5, SARUIE] A18 A Aedlaf Sl &dll
IR AYS s ISR [QRUiH ¢RIA 2HNUd &di al d
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AolAlall LISy [BAI6 Yol &g 2Rd eldigdi 21114
d As Aadi el 2al sUis Ysig /A & dg wend]
sAA1E1A AH1IRAUlall Js Ud AN olgl. 241 SiHall AR
&RI % dsAR Gudld s2d & d tlal Adi A &s1sd uUw
8 5, 6l SIHall SARAUIE] Aal AR U YUIsly A &
Aol Asollar A1 aielisly Adl edl adl edl o
ARG A seUal &l 5, YISl [QRAiHall eRIA
AHRIloll 2435 s SAUIE] VIR Us] ‘A &di al sAUIE]
ol AR dRJall titisl [BA101 YeI &g 2R-jd sdli dl d
2iooNAH1 21RJ1U] s31211€] WA usl 28d doll Asell Auflaxi
Hiorell s ug Ao edi uRg ddl sig oidld AR
SARUIElS ANE ot®fl. ayai A1 SiHell AR ddl ASqf
Udoz 22lU sAdl HI2 yel Adcitdld osdi 2w s3lal
sidalgl s A5 dd edi udg ddl yer slg siFdqigl
ARG s411 2419d ol&dl. dyai 241 S1Hall ARIV] &I
sAA1€] A19 [BAI66]l udide s31 €9d adl dl doll uel
sig 2ure (Ao ARG Y RAUIHI A1dd o], 24|
sidHoll AR &RI dflall HidlRll olZlRall ¥UIGHI o]
&2 dgl Aogl 3512 ofl dl2e Y1 visdl s3l1€lal ¥ 1dd
u2d $31A1Elofl GazdulRt €3RIl VAUl UIAd &S1Sd 4ol
A1 SIHoll RAIE] Aogl 5512 § 2Aogl 022 ol S
UZlHi dAl 2Asaiddl ol 5 21d]l slg U] A189 Al
sARY SIg @deR LAdl oell. Al siHdl ARG
sARAIElfl Gaeauid @sl yddl uiAd Al &slsdall
[Q3tuoll S1g YAl 2y S oiefl § Ad] SIg visalicas
eslsd 2y s ol 5 I RIVIuziel Ad] &slsa & il
SiHoll s3A1E] 203 3512 5 s3] oA oiHddl Ul 2119



GJIM020141702022 28 Criminal Case N0.10784/2022

[=] 04[]
e

AsORdl 8. dyai 1 ARMlg A S&ol &l 5, AR
o2t adl As3 55122 of dlre sARUIE] 2R Yy uIs
dl dof 32 SIIEMRe AR] & dofl 2umedl &g Ry dl d
Aed Al sIHoll ARMIUA vH sAp1E] 22 VS 219
As0Rd &ldiofl [Aa1d YaR Sdlal] 28 8, usg ARIVIUG
A SIg Y11 2y 52 ofll. 241 A%NAHI ASHIA ASAR
Guelld sal el AH1IRAUIUY sTAIElofl dERIHT SUIHI
A1ddi Slojofl 2AgjHIollo] ViSal S & dY S&l ASIV aigl. |
29N AH1 AHIRAIUIULI6) A1) GiRUIY 5, | SIHall syl
AR uiAedl dflell s8ol Yxoiofl slg sIuEABA ALl
2sH Adidl sl olsadl oell 21a sAIElRA 2H1RAUal
Asall LBUAND S B, d 2dIsRUMIN o€l

(22.2) ARIYNIA edld sdi wendd & 5, Alds Azl

A GIRH Hodd It &R 5 dell gy WHoll RAYER
ufdeitla & duedi s3Il eslsld yyo A
AHIRIUlal 3.U,00,000/ - RAsSI AIdIg ¥RIAA 8, H1€]]
AER allRIISIY IR ARSIRUEAR &1 STNAIElA ARV 2413
SiRIEA0} AR] ot€fl. ARl 241 eclld 2Aedd 2y Yr1d]
dAIR ddi A eslsa U B 5, Ais-a1 YUl
s3luledIn As sRUIElDl Ais uidicl]l & a d JsAi
ARl 48l & Hal d &slsd ARG 2dlsd 8. ayi
oIHER AURU JEIAd KRI Sanjabij Tari Versus Kishore
S.Borcar; 2025 (0) ALJEL-SC 75934 oll JSI€loll U AE Vol UR|
R0 Hi S} AddISal GUR 1 B,% Al YSIEldfl A0l
Ui of | HYol Y SA1Hi 419 B;

"19. Recently, the Kerala High Court in P.C. Hari vs. Shine
Varghese & Anr., 2025 SCC OnLine Ker 5535 has taken the view
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that a debt created by a cash transaction above Rs. 20,000/-
(Rupees Twenty Thousand) in violation of the provisions of Section
269SS of the Income Tax Act, 1961 (for short IT Act, 1961) is not a
legally enforceable debt unless there is a valid explanation for the
same, meaning thereby that the presumption under Section 139 of
the Act will not be attracted in cash transactions above Rs.
20,000/~ (Rupees Twenty Thousand).

20. However, this Court is of the view that any breach of Section
269SS of the IT Act, 1961 is subject to a penalty only under Section
271D of the IT Act, 1961. Further neither Section 269SS nor 271D
of the IT Act, 1961 state that any transaction in breach thereof will
be illegal, invalid or statutorily void. Therefore, any violation of
Section 269SS would not render the transaction unenforceable
under Section 138 of the NI Act or rebut the presumptions under
Sections 118 and 139 of the NI Act because such a person,
assuming him/her to be the payee/holder in due course, is liable to
be visited by a penalty only as prescribed. Consequently, the view
that any transaction above Rs.20,000/- (Rupees Twenty Thousand)
is illegal and void and therefore does not fall within the definition
of legally enforceable debt cannot be countenanced. Accordingly,
the conclusion of law in P.C. Hari (supra) is set aside.”

AlH, BGUAsd Yslelol yAUING Rtyidl tala Adi

AsAHIA STABIE] &RI AR A1 ¥ oflRIISIY YUEIR SE &
d 3.20,000/~ &l 4¢} 250l ASS UYER &l AHal AIUS
QA AlBcuHHT SAUIHI AH1Ad Slgjol]l Fiordlg tulal Adi
$5d 3.R0,000/ - Yol 2sHall yelye Assel agf 25 &
AHal del gy 2sHall delue Assel g AF aigl dedl 1]
SARUIE] &Rl AHRIUI A1 ASS UUER Sl ¥LIAA &I
d UUEIR ARSIUEMR &Y dal §3NAIElS] SIRAEA] AL SEl
s aigl, ddl AARIVIuiell edld 2d]sIRAl Ui o€,

(4.3) A1 Sidall ARMIUG Ad] 619 GuURed s & 3,

Al SIHall s3RAIE] ARG AsAHi ¥RIAd SH 619G
AUdl HI2 AH1ETs A A21H o2l 24a sFAA1EIRA AR
diell &laGYlall AdIoll Sl Yrrdl Y s} ol

AR 241 oAl Hed Y YAl duId ddi 24l
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SiHoll SIRAUIE] %Rl Aol Bdeduld €xJylol Ad] 6slsd
¥RIAd B8, "2/ QUi & ¥lot #al HSlolgf SISV S22 &9
aHl HIzI Eelig SIS ol atel]. " "6 ol ciallerd] Qi
ci1ollerR &, ¥ Vgl o11a1 2Alaiéiz 2512 Ad.2Ad. U], &, ¥/
S 3 vidorz &." "l Alari ¢ s 9ElHi Hidls 5
ci1fler atell. " 'e 8en ko avel] dosaee e 0. 6
Oelol otid] ol&] udg il olld] sy o . 'H
2RIl 618Gl 3.U,00,000/— AH#1AdI A HI2I
1821161341 s/ £211Qc1 at¥ll. " "121Y] 241€)at] 41 82
3 os32813 Yl Seiel £1Ac atéll. " A ¥ Al z4121dlol
3.Y,00,000,/— 2/19¢ a HRI 1521613 S/ £21/QcH
at¥ll. " "R 241€01] 41 62 ) FoSHSEHI UEI 5/
Efda ol " A ¥ d1l 24121Yla 3.4, 00,000/~ 2]55/
2119¢1 A g2l #12] url 618 y2 2155 254 &d] & 53 d
efaar R 1ol y28l]l v 41d] 645 a6l " A,
ARVIUA  sAaidlofl  saidi 1A Bdeduld  dl
81Ul 5dofl 85lsd tRulad Adi 21 SidHdll ARNIA
sAp1edin Vs sAA1E] uiA 3d] a AH1dd 4 Aed siY
AUt YAIRAl 82 olef]l Vol ¥ VAR S © d 2B S
UAUT Yot 2dIs1RAl Uit ofell. ayaHi goAigl siRdIelall Sig
yel doiss ARG suiedinl AsHi Aol A8lal)
gosR s adl. dydHi, ollHER AARYU UEIHd &R
Sanjabij Tari Versus Kishore S.Borcar, 2025 (0) AIJEL-SC 75934
oll YSlEloll URI 30 Hi ¥ AYAISol A &, d Al YSIEld]
AR01d1 ViIcR of ] Y0l 2y SAIHI 241D 8

"NO DOCUMENTS AND/OR EVIDENCE LED WITH REGARD
TO THE FINANCIAL INCAPACITY OF THE APPELLANT
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22. It is pertinent to mention that in the present case, the
Respondent No.I- Accused has led no documents and/or examined
any independent witness or led any evidence with regard to the
financial incapacity of the Appellant- Complainant to advance the
loans in question. For instance, this Court in Rajaram S/o
Sriramulu  Naidu  (Since  Deceased) Through LRs. vs.
Maruthachalam (Since Deceased) Through LRs., (2023) 16 SCC
125 has held that presumptions under Sections 118 and 139 of the
NI Act can be rebutted by the accused examining the Income Tax
Officer and bank Official of the complainant/drawee."

AlH, GURsd Ysleloll MU RILUidl del &1Y Ul
320fl 8SIsd talal Adi 1 SiHall ARG Ad) sIY
[Q3tuoll YAl Y s ol § KU ARl eI
ISR FRIR. dyHi, I SiHoll s3AUIEl] &slsd
Yol SFARUIEUIN As dRIYSRA Wd g3l olie STRUIEA
ARG Hidrell o1dlel HisAd, % Hidlel ol 2H1RAYla
619 2Jd Aal AURMNIA d Hidlell oiE]Aall ¥ ¥dIo] AUd
d it Gueld S oiRUIY Yoi%oll Sl YAl AEIEd
A2l Y 5 olfl & AR Uld d AdAEGUR Yol
ANE ol®fl. gy sARuIEll Gdeduid €lel vl
uiAd &s1sa yxol Al AR oRall Yl GuRid ¥lel Hal
Hslotall A AUl edidlall Uel a2l A1HuR 2sldlall o]
Adfleld] UEl 41 8. A1 AWONAHI Al SIHall S3AAIE)
215 dld 242l sldid] &slsdal gosR s3] ASI dlel.
qyHi A201G s UAT Yol sARAIEUIN Vs sAAUIE] UIA
3d] 31d 211dd d 2ded] AR S1g 22U $Yal 52 o]
ol ¥ sl S B d AECT Sl U Y14l Y S el
Al AANH GURSd A UAUT Yol ARl Ad]
GRAUIY 5, Al SIHoll sRAIE] ARG JsHi wRINAA $SH
elaGloll 2Audl Hiz 211ls Ad 2eiH o] el d sH
AHRMa Aol sl Yrrdl sARAIEIRA Y s at®l, d
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olRAIY 28414l ofe].

(2.7) A1 Sidall ARIVIUG oiéIg GuRd sai ¥eNdd &
5, sAEl A1 A Aodle s &dl AR AYS As
g1S1Y [A414 oRIA AU &di AHal d AedlAall YuIs]Y
[BA160 Yol &g 213d gldidi sAUIEIRA d As Hadi o]
al sAUis Ysi¢ 23 & dg weidl 2ARIot1 A1sAE] U2
d9d Asoll LEUAI A &, ARMVIUG 241 oY Hecd
2% Y141 AU Adi 49116 SA UUT Y¥oF A 518 U
8 %, | SIHall AHRIIRA % dsA BURYd sd 8, d Aeal
Sig U YAdl 2y S o], A1 SiHell ARNA S2NuUIE]
218 22118 Sedl 3URI6 allisl IdslR sd &dl Adl
dail [Be1010l Udide 243ell sig U YAl § (Ao
Aol YdiRA 2 ot®fl. agai, ARG dilofl 241
dsR Aec] Uld wd Aldie Gu Yoliofl ANA oiefl idl
sAA1€loll Bdedurd asl yel Adl sig Hecddll [doaid
Aadl asd oefl 5 Fefl 2RIIuI6l 241 oiuIg 2dIs1RUI
UID RIRY. A1 A%NHI AS HIA dsR Gueld 54l
A ARV sARUIEl S dRErIdi su1HT AH14d Slgjol]
JofHlollg] visel 52 & dg sel ASIAU olgl. ayi suIEYIN
As sAAIEl uiA 5d] dad 241Qd A Aed ARVIUA sIY
2ure §8ol s ol€fl. ayHi ¥ AR A Sl &1 3
sAA1edIN Vs sAAIEla A1sA3NE] HI2 2ANd 8d) dl d
sAAI€lal sAI oIl 3 AdsRall AIsARE] U2 2H1Nd &d)
doil 2ure YA ARIYIUS AHEIGd AH2I Y Sdlofl 8 8,
AsHI2 5ot 5241 HI2ef] ARl &S] Ya1R &y Hiof]
ASIA gl dgHi wAR ARl Ad] U9 &l 5

SARAERA 2Ratl 2A1sARNE] U2 2410 Asell gBUD
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S 8 AR A AR 5% 8 5, ¥ [Eud slAIedinl Vs
SARUIE] &Rl Alofl Ssai dddid HIZ Y SAIAHI A419d
edl d [Eud sAigla AR uided sig siugu00 Qe
28H gyddiofl &l of &dl, d &slsd UYLl YAUR 2.
812GURall 3ol &Slsd tlal Adl A1 Sidall ARNIUY
A s1g [A3e80ll Yrdl 5 s2lu1Elofl &slsdlal visa s
WA 2y s alefl 5 ¥l 241R1Ulofl 4 &slsd Hidll s,

A| AGISE Vil AEIAd] ERAlol lIHER ADRY MEIA &Il
Dashrathbhai  Trikambhai Patel Versus Hitesh Mahendrabhai

Patel, 2022 (0) AIJEL-SC 69962 oil }YSIElall Ul o, 1R &l U

N

ol. Uy Hi SAIHI A1 AAAISel UR 14 & ¥ A1 YSIElo]]

A0 VIR of|A Y¥ ot Y AT A41Ad B

"12. It must be noted that when a part-payment is made after the
issuance of a post-dated cheque, the legally enforceable debt at the
time of encashment is less than the sum represented in the cheque.
A part- payment or a full payment may have been made between
the date when the debt has accrued to the date when the cheque is
sought to be encashed. Thus, it is crucial that we refer to the law
laid down by this Court on the issuance of post-dated cheques and
cheques issued for the purpose of security. In Indus Airways
Private Limited v. Magnum Aviation Private Limited, (2014) 12
SCC 539, the issue before a two- Judge Bench of this Court was
whether dishonour of post-dated cheques which were issued by the
purchasers towards 'advance payment' would be covered by
Section 138 of the Act if the purchase order was cancelled
subsequently. It was held that Section 138 would only be applicable
where there is a legally enforceable debt subsisting on the date
when the cheque is drawn. In Sampelly Satyanarayana Rao v.
Indian Renewable Energy Development Agency Limited, (2016) 10
SCC 458, the respondent advanced a loan for setting up a power
project and post-dated cheques were given for security. The
cheques were dishonoured and a complaint was instituted under
Section 138. Distinguishing Indus Airways (supra), it was held that
the test for the application of Section 138 is whether there was a
legally enforceable debt on the date mentioned in the cheque. It
was held that if the answer is in the affirmative, then the provisions
of Section 138 would be attracted. In Sripati Singh v. State of
Jharkand, 2021 SCC OnLineSC 1002, this Court observed that if a
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cheque is issued as security and if the debt is not repaid in any
other form before the due date or if there is no understanding or
agreement between the parties to defer the repayment, the cheque
would mature for presentation:

"17. A cheque issued as security pursuant to a financial transaction
cannot be considered as a worthless piece of paper under every
circumstance. 'Security' in its true sense is the state of being safe
and the security given for a loan is something given as a pledge of

payment. It is given, deposited or pledged to make certain the
fulfilment of an obligation to which the parties to the transaction
are bound. If in a transaction, a loan is advanced and the borrower
agrees to repay the amount in a specified timeframe and issues a
cheque as security to secure such repayment; if the loan amount is
not repaid in any other form before the due date or if there is no
other understanding or agreement between the parties to defer the
payment of amount, the cheque which is issued as security would
mature for presentation and the drawee of the cheque would be
entitled to present the same. On such presentation, if the same is
dishonoured, the consequences contemplated under Section 138
and the other provisions of N.I. Act would flow.

18. When a cheque is issued and is treated as 'security' towards
repayment of an amount with a time period being stipulated for
repayment, all that it ensures is that such cheque which is issued as
'security’ cannot be presented prior to the loan or the instalment
maturing for repayment towards which such cheque is issued as
security. Further, the borrower would have the option of repaying
the loan amount or such financial liability in any other form and in
that manner if the amount of loan due and payable has been

discharged within the agreed period, the cheque issued as security
cannot thereafter be presented. Therefore, the prior discharge of
the loan or there being an altered situation due to which there
would be understanding between the parties is a sine qua non to
not present the cheque which was issued as security. These are only
the defences that would be available to the drawer of the cheque in
a proceedings initiated under Section 138 of the N.I. Act.
Therefore, there cannot be a hard and fast rule that a cheque which
is issued as security can never be presented by the drawee of the
cheque. If such is the understanding a cheque would also be
reduced to an ‘on demand promissory note' and in all
circumstances, it would only be a civil litigation to recover the
amount, which is not the intention of the statute. When a cheque is
issued even though as 'security’ the consequence flowing therefrom
is also known to the drawer of the cheque and in the circumstance
stated above if the cheque is presented and dishonoured, the holder
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of the cheque/drawee would have the option of initiating the civil
proceedings for recovery or the criminal proceedings for
punishment in the fact situation, but in any event, it is not for the
drawer of the cheque to dictate terms with regard to the nature of
litigation." (emphasis supplied) Based on the above analysis of
precedent, the following principles emerge:

(i) Where the borrower agrees to repay the loan within a specified
timeline and issues a cheque for security but defaults in repaying
the loan within the timeline, the cheque matures for presentation.
When the cheque is sought to be encashed by the debtor and is
dishonoured, Section 138 of the Act will be attracted;

(i) However, the cardinal rule when a cheque is issued for security
is that between the date on which the cheque is drawn to the date
on which the cheque matures, the loan could be repaid through any
other mode. It is only where the loan is not repaid through any
other mode within the due date that the cheque would mature for
presentation, and(iii) If the loan has been discharged before the
due date or if there is an 'altered situation', then the cheque shall
not be presented for encashment.

13. In Sunil Todi v. State of Gujarat [2] , a two judge Bench of this
Court expounded the meaning of the phrase 'debt or other liability'.
It was observed that the phrase takes within its meaning a 'sum of
money promised to be paid on a future day by reason of a present
obligation'. The court observed that a post- dated cheque issued
after the debt was incurred would be covered within the meaning of
‘debt'. The court held that Section 138 would also include cases
where the debt is incurred after the cheque is drawn but before it is
presented for encashment. In this context, it was observed:

"26. The object of the NI Act is to enhance the acceptability of
cheques and inculcate faith in the efficiency of negotiable
instruments for transaction of business. The purpose of the
provision would become otiose if the provision is interpreted to
exclude cases where debt is incurred after the drawing of the
cheque but before its encashment. In Indus Airways, advance
payments were made but since the purchase agreement was
cancelled, there was no occasion of incurring any debt. The true
purpose of Section 138 would not be fulfilled, if 'debt or other
liability" is interpreted to include only a debt that exists as on the
date of drawing of the cheque. Moreover, Parliament has used the
expression 'debt or other liability". The expression "or other
liability" must have a meaning of its own, the legislature having
used two distinct phrases. The expression ‘or other liability' has a
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content which is broader than 'a debt' and cannot be equated with
the latter. In the present case, the cheque was issued in close

proximity with the commencement of power supply. The issuance of
the cheque in the context of a commercial transaction must be
understood in the context of the business dealings. The issuance of
the cheque was followed close on its heels by the supply of power.
To hold that the cheque was not issued in the context of a liability
which was being assumed by the company to pay for the dues
towards power supplied would be to produce an outcome at odds
with the business dealings. If the company were to fail to provide a
satisfactory LC and yet consume power, the cheques were capable

of being presented for the purpose of meeting the outstanding
dues."

14. The judgments from Indus Airways (supra) to Sunil Todi
(supra) indicate that much of the analysis on whether post-dated
cheques issued as security would fall within the purview of Section
138 of the Act hinges on the relevance of time. In Indus Airways
(supra), this Court held that for the commission of the offence
under Section 138, there must have been a debt on the date of
issuance of the cheque. However, later judgments adopt a more
nuanced position while discussing the validity of proceedings under
Section 138 on the dishonour of post-dated cheques. This Court
since Sampelly Satyanarayana Rao (supra) has consistently held
that there must be a legally enforceable debt on the date mentioned
in the cheque, which is the date of maturity."”

AIH, GuAsd Yslelol MMl Rtyidl ol ddi
ARV Ad] edld 3, sAAERA 2H1RIol A1s2030E]
U2 AAMNd Asell ABUIAI s2d 8, d edld 2dIsRAl Ui
o1efl.

(2q.u) 50ll AHA &SIsd Alal Adi, Al SIHall SIAIE]A

ARMA 3.U,00,000/ (25 3R Ui div Yi)
&1GYloll ANV Aal Al SIHall ARMMIA s3IElA Aol
SIREARa Edlall Ysall U2 ¢l yotide siHllud si—Au.
as dl., 2d] ciaidl, HaiaR liviiall dl. 09/90/0
oll A%oll AS o. 3¥IUUS ol HNd, < VS
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dl.a0/90/R0% ol AY "Yd/ ¢5]91" ol AN A8
Wd s ¥ Asai AR 248l 8, d 2dlsa eslsd 8.
AR $3AIElfl aRBRIHI sRAUIAHT A19di Slgjoll HaHIollo]
ARG SI¢ visal 52 aiel]l 2Aal ARIUIA doall SIRAER
gdiofl Ysaell Hi2 sluIEdIl s ANE &dl Aol d AS
SARUIEIRA ¥ csai Uldig] viig [oiaidai &di d cisai eReli
HIZ HISAI AER AS "Y2d/ 315197 " il AR A18 Ud 2
8 al RURGIE SAAIEIRA ARG Js Ud sAyT 243 dLl
AsAHi weNdd siRkEAB| Aell 84 Ysddl Hi2 Siofof]
il uisddi d Slgdll didlRie] yLl Uida ofel s3]
AH(BofluH, 1ccq ol sdH 3¢ AAodJall RI211UIN 2fodl
AHIRUAT 243el] &5lsd AIEIRA YRAUR S B. 618 GuRoall
A1 2y AYL! YA dAu1Q Adi ARIA sig vel doiss
AsaHioll Uldlall 2Aelall gosiR S ol a2l ¥ o1 AR
udl wdd 8 d Yxoioll Sig viselicHs Y19l HEIdd
A2l Y s of€ll. A1 AN FA1EUR Y YA ALl
ARV oiAUIY €lal Adi ¥jUR A 8Slsd U 8 5,
sAp1edinl AsHi ARl 18] & 2a AHRIUIA A=Al
SiA19 Yool SARUIEN &S1sdlo visal sl Slef YId] %y
S} ol€fl. A1 AOISE AEIAdG] ERIol ol IHER AR AEIAC
&RI  Bir Singh v. Mukesh Kumar, (2019) 4, SCC 197 GU2
HRILY Y YSIEloll UA—33 Viol WRA—3F Hi SAIHI A419d
AHYIS0l UR 1) 8, B A1 YSIElofl 210d 1 iIcR of|J ¥
Y SRAIHI A19d B;

" 33. A meaningful reading of the provisions of the

Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
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that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."

AIH, GURSA YslIelall MAINA RILuIdl talal Adi 2|
sidall ARIVIUG s3luIEdINl AsHioll dlofl 2uelall gosIR
A ol@fl. 1 RAWNHI AS HIA dSAR Adl HIAY]
ARMIU2  sluleddl dRBeidi UM A9l Siofof]
JlofHlollo] Vel S & dg sl ASKRI olel. I duisy
AHEIAdG, Il ollHER AU MEIAA &RI Rohithhai
Jivanlal Patel v. State of Gujarat and Another, AIR 2019 SC 1876
Gux uRILY g YSIElol UA-R0 Hi SAHI A419d
AYAIS U 1R 8, ¥ 4| YSIEloll 2201d1 UicR oflA ol
Y SRAIHI A19d B;

"20. On the aspects relating to preponderance of
probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."

AlH, BURsd YslEloll MAUINA RiLtIdl del &1Y Ul
54ofl &slsd tulal Adi ARV AdIHi 241dd Ad] oA
5, s3REIRA ARIoll Asoll LBUAI W} B, d GAIY
2dlsRdl Ui ofell.
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(a2)

14, 818 BuUell 32l slsa del 2% &JAd Yud]
a2l ofd ual [A.gslagofl 2y1d d&l GuRIsd YSIElall
v dld Reuidl Laia Adi s3aieugioll A elssd 2iolld
AR B 5, Al SIHall AR sAaledinl As A=Al
SIAEAR0l1 €91 Uedll Ysdell 248 sAuIEla 2A41Ud &dl 2ial
d As sAIEIRA Aol cisHi ¥l AU A€ AS 2/Y2a/
517 oll AA A1 Ud S2d dal ddll Hidieli oElH
AHRIWUIa glAIE] LRl AU 419d, U ARMIA d
alllRig] Uldal A aigl dal [auiRla A AHBHUTEIHI
alell Ysdl ANd del dAa ARURA Ul aaNfAcd
gorgdoe Aseol saH—A3¢ dAodall (AN IYobl]
AR O Aal AR doll A1A6l] goAis] sRIdIE] €3Ul0l
sARUIElSl] aRBRIHI SAUIHT A1ddi Sigjoll gjHIole Vi
s asd o], K ARVl ¢l aonflAcd gogdoe
Asedl sAH 13¢ Voddall RIAMUIN dosldi dsHldIal
5214d] cARINRIA ¥RIIRM &, A1 92N HI BURASd s U_l
Yol ARG g3RuIEloll Gaedud sl del ¥ e2dId]
U2 ARIMIRA AH1UR 2d & d sl s3RuIEldll dizeiHi
SAIHI A1ddi Slojoll AlojHIolle] Visol SAUIAHI [oidg0)
[Glusd 8. dy3i slciall Aol gouig] sRIdIE] AH0AH 2RI
et (el AdigdiAHi A1dd gl d A2NHI ueisiRlal A
213 Aicindlofl S 2A1ERIIcHS AU ofl. dgHi, AR
AAoll doll d TS USRell ol &lA ial AR
sAAIEYIN] AsH] wRIIAl H¥oiofl 8 s2UIElA Ysd]
AIUA of gl AHRIUIA UGl s Ao Ase,ACUc Hi
SJAIHI A1 H2AdIgall dICt AU s IRNANd eI o],
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AIH, GURISA UUlall HILR Hel of.q ol [l ESRICHS
Aol Hel ol.R ol (o101 aisRIcHs &A] Asdl]l 284 agl
5210l &slsd taulal Adi el oi.3 UcA ool [&adi ol
HYO §SH SAUIHI 419 &,

—:AIUd gsai-
A1 s1dall AR ¥dlal H&ACHY Hadl, 2B. 309, ¥UAAIN
Slau@a, ol &AM UIA, AUIE]l oiwR, WHoi2Ral141al
ciRAY s1%erR] siRIRId Rilkdiofl sa—-3uu(R) 2Heud ¢
aaNflAcid  gogHoe Ase, ¢ ol sAH-3¢
AHodJall (AU dotidi dsARdIot syl R () gvd]]
A1€] Beofl Ao $AH19d 10l §SH SAIH] 441 B,

Al siHoll ARMIRA slxelR] sIRIANQ 2ilkdioll saH-3uw
AHodd AsHI YRRl Y¥Giofl 284 3.U,00,000/ - (i3
3JlRI Ui dIv Y1) A1 SIHell S2RAIES gaa U qEW
gsHdll arflviell As HiAHi Ysdl Audiell gsH A
A9 8. ayHi % AR dacrofl 284 gsH Yt F2RAUIE
YsUIHI SR 82 dl AR dgy AR HIRIofl AIE] e
A% SH199 10l §SH SAUIHI 241 B.

AHRIoll sl%elR] siRIZ] 2ilkdiofl say—w39(1) 21Uld

A+ Aol 31.9U,000/— Al AdIHI 2419 B.

ARG gsHoll 215 oisd [Aatiy Y7l visdl.
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