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USRI YRIAMI &IR1 ACT-66 of 1988 w.ef. Ist April 1989 &
A1AE SJAIMT AIAA el A1 USWla USUl Y9Nl
YRIAG0ll B Aol RIET ¥ &dl dal dIFA™AI of 1H. AU
MHEIAA KRIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 oll YSIEloll U 12 ial Ul 1w Hi YLl
sdi ¥RIdd 8 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AIH,BWRIsd  YsIeH  AwBofllud, 2cca ol usRW@

19(8dH -3¢ &l Av¢)al Ysdl UInNall YRR 0N gRIE]
RUsd sl ¥RNdd & 5, 2Ass Ysdell Hie ([AuAddl
[Ascu a1 Asoll [AyAelludlial Yoi: 2&1d sdlall 4ol
ASsall GUANA s4I0fl 2428clol MicAHI8al AHAUdIoll B, dYHi
Ydi eisla (ol AUl 2oy AISSA SREINAR As 1]
$Alall sl IYaileld cofidlal oflRlig]d [RRcdl WU o]
agll A¥dItER MeIal oflxcilel sl al [Edldd] led]
AuiiHeHl dal gy si¥eiH clofid]l AHUUR  dASRARg]
[elaiRel did] Is12 el U2isRal dicdl sigofl siaigl iell
UAR of Ag us d Hiz 35Ul oy Holl A5 d gRigl
URRIGT &RI AUSA AT AIAA B, A Sidoll AR

([A3e AR AUlEolluH, 2cca ol sdH 3¢ Hoddall
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N2t JYaiio] ABIHA HSUIHI AIAA B, YR AER Sloo]]
211 AAodJoil (A1 ail HIZoll AIURUS dcd] L4lal
Adl ARd %33 & da Y Ysleldll WAl UIdR
AH(Eolluofl saH—13¢ oflA Yol 2Y SAIHI 241 B

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AIH,AEluH, ¢ ofl sEH-3¢ Hi sAUIAI AH1d

oy Aec] sAUIEUA A ol YAUR SAI HIZ AER
SEHoll A1URUS dcd] AEIAd AHS QURYL) YIUR S lol|
BB, dAedl Al AEIddg] LIt olid.  AdRU VHEIAd
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR HMRILU LA YSIEl GUR
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WA B, ¥ YSIEHI  olHAARU  HEIAd &R
AU(GollaH, 1< ofl sHH—13¢ U dall [RA211UIH IYoiio]]
&5ISA YAUR SAI HI2 ¥ AIURYS dcdl SFUIEUS YaR
SAlall 28 8, dofl Ul s ¥1Ad B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under
section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

A1, BURlsd YSIEIHI FRINKRUI H¥A, SIARAIEUS eI

AH2l A 65Isd QURUL YAUR sdlofl & B §, AU
AAG s ARNIRA AHA AUl 2iAd: €Y § VoY
YUIGIEIR] AAEI $dI HI2 Uld [eicdidd] &l ddl ois vl
BURell As AHUIHI AHIAd &dl AHal ddl As Ysdell sui
dlotl oI5 Wd S &dl. dgHi A ULl UYLl YAR
SAlo] B & F, AUUIHI A41Ad AS (oA SAUIHI 2419d
AHAHJYTEIHT GRRIT HIZ Y SAIHT AH1dd &dl. dyHi
Ul YuiR sdlg] 28 B 5, sAUIEIRA siRueE]] (oiud s
AHYHUTEIHT Asall 1SR Jdldd] A8 AsHi ¥wdd
2530fl HidiRll sl Hid1ll oliglRe 2ARMIa AU A1dd
edl 2ol ddl olldld Heul daRluedl au [EgAi aidrel
Hxolofl 284 YsudiAi AARI] [oivgn 21-Jd &dl.

AER 1A Y &UJAd 285 URefl YRA] LIl AdIHi 419
dl, sAAIEUA Uldlall 54 YURR Sl HI2 Ais—ou &
SISl A1dieatiHi 2a3UHI YOllofl Y A B il d
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gslsdlal dadfl el sluied AnaisiE] Yrdl Y 52 8.
AER SIA SFNAIEUS ¥ YR1d] Y SAIHI A419d 8, dof &9
ugdlefl [QaradR YRAAslY JeJuisa a1 A19d 8. Ay
SiAUS Uldioll 34 YAUR Sl HIe ¥ €2dIAD YIUI %Y
S B dol YLl LAlal AdIdi A19d & Al UASR] dF Y
OIHER BGRU AEIAd al oIHER AdRRRA eIl

YSIEIRA HIolGRR AU AdIHi A419d B,

sARueud 2y Avlls yoliofl a&l Y s AH1dd
Aoy dld%lall A1 18 [BfciRuHo sAH-3¢
AHodJall (A1 ailofl A16fld] Aec] veldd VHoHIol
sARUIElel]  dFRIHI - SAlell Bl & Va A Y
AUlG(ciIuH, ¢ ofl saH—¢ d¥l sEH—A3C AHi d
A6l Fo1d1g su1H1 A11Ad B. ¥ Slojoll UL YSIEI]]
A0 VIR of|A Y¥ ot Y SAIHI AH1Ad B

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration;
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;
(d) as to time of transfer.that every transfer of a negotiable
instrument was made before its maturity,
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;
(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;
(g) that holder is a holder in due course.that the holder of a
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negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GUASd Slojoll MUl dAUIR Adi AHI SAUIAHI

AHIAd AU HYGloll AHojdlal §3NAIEl]] dFRIHI SA ol
% & ol d YO 1 ASUR A Alolld A1y F, ARNIA
sARAIElS As AN B, Al AN2ANHI 2] VoA Iol STYIE]o]]
ARFLIHI SWlall B 8. ¥ AR A1 VoA Iollg] VSl
SAIHI A§N W dl, I Aojdlall §3AIElf] aBLIHi 53]
ASIRA ofdl. o 3, SARAE dFRIHI SAIHI AHlddi
A lolofl ol YUR Sl HI [aiRlAIcHs Alcfld ofell,
U Al VgHlollal AY el ol YAdl dgl
YRR vise s3] s B, ayai, ARNA dal
oA lolle] Uisel SAI 41914 GUR Yoilofl AUl & g
ddl sikeloll SIg (oA olell, usg RIV] 24141 AHojHlailgf
visol sARUIElSl Gazduid sl dal 28S URell Y1di ue]
S A5 B, AR sSIA AR sAAIEUA ARV [A3ey
A(Efo1uH, 1 ofl sdH—13¢ voddall 12U ool
8sISd YRUR Sl URA 8, IR Slgofl Hcit] Hyo
SISl cRBRIHI ¥ ViojHIol SAlall W/ & A ojHlal
Al [c1uHo]l sHH-1U¢ Al SAH—A3C Hodd SAIHI
AHIAE WA YOS SAIoll % & Al ¥UR A AAojHlof]
UiSallcHS & ial A1l VigfHlolle] AIRUIUS Visel sdlg] 2%
8, AR A JofHlaila) visel $d] A s3] AsR a&l dal
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oA lollg] Visel Sl Hi2 YAdlall oI%l Sloll GUR &, d
oioid Aol VEIGdD] Rllot SlIHER AU AEIAT LRI
“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
Gu2 URILY A YSIEI BUR R B, ¥ YSIEIH ol lHER
AGRAU AeIdd %RI oflA Y¥o AAdISol SAIH] A419d &
3;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
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words 'unless the contrary is proved’ which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(q0.3) AAY] A ofliyg %3] 8 5, (8o, 1< ofl saH
—q3C odJ SAUIHI A1ddi AaHIol A ViSalIcHS JHojH ol
8. ollHER AURU Aeldd L9l AHlE (ool saH—qa¢
d®ll SAH-13C Hi SAIHI AHIAd Slgjoll Mol 24ci
AYRIUR Aals YSIERAHI doll [Agd UUl s2d &, Yol
8d uglell Ysielol MRadl vidR Y SRAIHI A19d B.
qydi, 2134l A oy sd] %33 & 5, A Slofololl AlHIoY
Rlttid & 3 %RyAR SIRAEIHT Wi 21 s3lal ARIU] GuR
YRidlofl 1% YSUIHI A1 &I Aol FAUR Slafoll HafHlall
ARMA €1fd 8ldl i3g] Slg] &l B AR olIHER
AdRRAU Aelddall Rl Hidlolld c1eflRlefl visdls e

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" BU?
URILY 2Ad YSIElll Ul R Hi oflA Y AYdISol SA B

“22. .........One of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
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such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(10.R) GYHI olIHER AUIRU MEIAA £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

SCC 35 Hi AlbleRuHodl san—aac(A) ol BT i
&Add B 5, As 9uid dUdRAldll cxuell 2dlsd &l
CIRGIE SHH—(A) AU A JojHlol s3] ASIY 5
dal 2%l Aol UK A1 B. I VAgfHlol Visol YU AF
dq ojHiol & Aol UAUIE] AUl vgjHIola} Aci(Ad GiuUId
2% 3ol visal 53] AF B. ollHER AURY AEIAT LRI AER
YSIEloll Ul R Hi AHUAISel S 8 5;

"I12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
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negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2

(20.3) GYHi ollHER AURY AEIAA &RI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 GWR URLy YA Yslei Alb ol saH-
19<(A), SEHH—3¢ A8l SAH—A3C il Slojofl MLl o]
[Qqa uAT scti wAMA S} B 5, sAH—1<(A) ol
SHH—3C ool ofHlall A ViSclIcHS igHloll 8.
GYyHi ollHER AURU VEIAd LRI AER YSIEIHT  “may
presume” ol “shall presume” RJGEal| SRR @%(1(1 oullde
Sai AER YSIEloll URA-R¢ Hi AUHISol A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and “conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
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presume’ cannot be held to be synonymous with ‘conclusive
proof”.” - ) -
AHIH, Gulsd YSlElall WRA—< Hi allHER AURAU AEIAd

&RIAG sRAUUIHI AH1Ad B §,  “shall presume” UAGE
"conclusive proof” AGEall Aol e Bl AS alal. qgc'l-li

AR YSIEHI YR1dI Al [cuHol sdH-03 Hi G

"proved” Ao\ "disproved” ¢tal AeAIHi Al defl [d2qd
AT 51l URA-30 Hi oflA Y¥H AUdISal S2A B;

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHT olIHER AURUY JEIHA &IRI
YRl A9disel s41#i A1dd 8 5, AR Acdld g
2y sl HI2 Al YRadl AHiudl & dd %33 o], sluEl
SRI ¥ SIY YA 2% 11 A1Ad &1 d YAUl UR AR
Auflal yeI gHiollo] visel 3 AF H. dlHER AURY
AHEIHA &R AER YSIEloll URA—3R Hi AAYdISal S
*R1dd 8 5;

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.%) A1 AGSE olIHER ARU AEIAA £URI Rangappa Vs.

Sri Mohan, (2010) 11 SCC 441 i SUIHI A1Ad AHAddISall
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Llal Adl Acd %03 & ol Al Gidall YSIElall AN
VIR ol IHER AUTRU AEIAA &IRI AHER YSIEloll URA-RS €]

WRI-R¢ Hi sAIHT AHIAA AddISal of | Y¥0 Y SAIH
AH1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
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his/her own.’

’

(20.u) olIHER AdRA  deldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 MAley &Ad YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAIA LAloiHi AVl AER YSIElal
U2l of. 3 Hi ¥RIAd O 5;

“ 23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

AIH, GURISd Ysleloll wAMd RiLyid] L2l Adi
a2l AlGfeiuHell saH—U¢ Al SEH-3C HI SAIHI
A1Ad Slofoll AAojdIall citlla ordIg LAlal Adi FyR i
Slajoll AAofHlallg] Visol sdlall ool ARIlall 2R 8, AR
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(29)

AR A€ ojHlIallaf visel 3] I 0l s¢/ utudlell s
A5 B d GU YLIIRUI AAR oIHER AU AEIAA &R
YslelHi WAUING sed Ritsidiefl «eidd & d yxoid
gslsa talal Al sAUIEUD Y YRIUIRAlg HRAiSa &I
ugdlell saiHi 2A1dd 8.

AR sIA FRUIEUS Y 8515 Al 8S URell YA
dAIR ddi Al sIA sARuEUd dis—ou Ul slUIEl
ARAUIRIg] A12IUal 3] Y SAUIHI A1 B Vol FHI Huwucd
dlA Ais—09 ofl sRIEdd &5lSclo] YoRIdda S B,
A€ §1A Y YR1dIofl [Agd UUT S 242116 A€ SAH o]
Ad] &slsdl & ¥ [adlaiela 8, dal 238/ 2y sAIAHI 2A419d
8, d Yol Ais—0 &l Y sARUEUIN] As ARIall ois
uidioll & dal d Asai ARl Agl B. A sslsd el
oflotds:pud] 8 %, sAvedin] Vs sAUIERA Al dsHi
¥Hi SAUdi A€ AS dI.R3/05 /03 il AY "2/Y2a/
15101 " ofl QR1 A18 Ud S, A &slsd vl ([doldspA] &
5, sARUEUIN As drIYsA wd sAl ole sAIERA
AURIMa doll ¥RIAA ARa1IA dI.30/05 /03 ofl AY
29). Ui22 A5l Hidreln oidlRl Hisdidd, ¥ Hidell o1l
AURMA dl.RS/09/03 dl AY W) 2Ad. A &slsd
el ofloidsqA] 8 5, 21 SiHall AHARIVIRA s3Il Hidlell
ol1ZlR4all Slef ¥dia HE ol

(22.9) AER SIA ofAud Y Yudl tulal Adi Al SlHall

sARUIENofl &51SA HYGH A1 SIHall AARIY] A1 d=lal Aoid
U el Aa ARG Aard ¥33RéId 248 alllidl
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¥33A1d BGuld di s3p1€] uiAL] Aciteld slAGY]d
SH 3.9,00,000/— ofl HidRl sdi ARG HEEIY
dlall gRI1E SIRAIEIA 2A1R1UIal 3.9,00,000/— 619Gl
AN, sRIEUfl 241 85lsd Aec] ARAVIUA s3l21€]of]
Bdeduld gsl Ad] slg Hecddll eslsd And] A5 ol 3
%] s3UIEloll Ad] 8slsd 5, dilal ARV A19 Hoiy
YUy & d eslsd Qisiild dadl sla. s3Au1€)dd] eslsd
HXC A1 SlHall ARIIRA dall SIRIEARII EdIall 2dISIR §7]
sAAIlal A1 12124411, s, doell HIdl, AR
uilell 3.5,00,000/— ol VS o. O0REU3U ol
dl.,R1/05 /03 dll JA%all ANd, ¥ Js SANABIERA
dflell Cis uididi dYdid HIZ Y S AL VS
dl.’3/05/R03 oll AY "Yy2a/ ¢S]a" ol AU AI1Y
Ud sd. s3lA1eUd dAloll 21 eslsd 2ied] Ais—ao &l
sAA1EdIN AJsoll A dl vis—aa ] As Zled A
A Y S 8. 4] A &slsdol ol 5] %33 B 5,
ARIVIIA doAig]l siRldigloll S1g YRl doiss sIAIEUIN)
As dlall s uidiall o€l di sAIEUIN] AsHI A=A
Ael el ddl sl dasr GulRad s oell. ayai
ARG Ad] vel sig eslsd 2y s ol 5, ¥ [Ead
SARUERA sARuIEUIN As dldll dsai 2y s d [EaA
ARIoll oS vidIdi AsHi ¥LINAd BH Fed Y cisla
&q. I ANNHI sAIEdINl AsHi AR el & a
2[lsa eslsa 8. e, ¥AR lAGIN AsHidll el
ARG 2dIsd B, AR I AHEIAd] Ll ollH. ALY
AUEIAA KRI Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)

ALJEL-SC 75934 ol YSlIElall WA U &l 9 Hi s
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AYdISal GUR W1 B, ¥ Al YslElofl 1R0dl YidR ofld
HYH Y SAIHI 2419 B;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,
PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.I- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).

16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AHIH, GURISA YSIEIHI S| AUAISol A1 &1 URall 524o]]
eslsd ia Adi ¥—yR ARMIUA suIEUINl AsHiol|
dxfloll 2uelell 2dISR W & ol A€ AS dlall oS
Uidloll 8 ia sluIeuicll SAoll &slsd PG AER VS
SARUIEIRA dfloll s UidIHi ¥Hi SAUdi A JRIYSD URd
2 AR AUEolluH, 2¢ca ofl SUH 1< 2Hal SUH 43¢
AHouall Slojoll Vil sAUIElell dBLIHI SAUlall B &
Aol A ARl 2% & § A=l A€R ojHlailof Visel ]l
8SISA A&l YRIYI AEIGA AHS Y S2. A1 SIHoll AR
SKIRI AER Slojofl AgfHIolle] Visal Sl HI2 AAd] &slsd 2y
S B 5, Al sIHoll AHARIRA s3luig]l uiAL]l sl
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s@ol J¥oioll sl 84 &1UGYldl lAd o1efl 20l A
sAA1€] wiAell el alieli d9d ¥ dieli s3aigla ud
ysdl A1l €19a eldigdi 2RIVlel slu1El UIA us] B
Asall LEUAPI S} B, ARIIV21l 241 dasR 2dec]
sAA1Elal ARIVIUS sAU1HI A1Ad BAedUld Lla Adi Al
SlHoll SIRAIE] IR Bdeduld eRlal Ad] 8slsd weldd
& 5, ‘¥R ARl Ydld] ¥lotal] Guxol] 1195 g a1el
lRérRoll 21145 &." "HIP ¥ HIAD Hoe. o1 ol

"on

eleéirol] 9ol craioa &." "1 ¥ HIAID Hoe. o] U]

"o

2a1-R095 &l sH2dlca 8. " A qiaq v & 5, 241 931/
2/01—2095 &l cyasi2 &t 8. " MR 241R1] 2118 &idall
s2liEqion cagsR UBH! dllCliall cdslR &AdI, &ld]
sAleneqion caqsiz yedl slef aieliof cqdsiR &dd ol "
A gia vl & S, 2412141 2118 s1cial] s21e1EG I ot11IST
/sl YBHI ¥ CdslR S2GI d allClSl s 2lal—
o< & defa 2ol—-k022 Yot /dl cqE)R GlS
22eHocd N 251" A qia vl & 5, HRIY] 2418
&1cdl] s211EC10N o11@IIST CAGER YEH! ¥ CEIR SICH]
d o115 c21qE12 21ad—R0 1< €] Aol 21— 02 Yéllotl
2191 /4612 o538l el e wusi. " A dia vl &
S, 6&/dd] s2liEd 13 -0 & 2ad-R022
E23[otol] 24/95 Qzlofl Sl Gl 2y S ol " & i/
2/01—-R09< €] 2a—-R0R2 E23lololl 1S J2lotl Gcl2i
¥32 Grd 2y s s A qia wd & S, A
aLe,/03,/2022 ol A% 2RIl #i12] o538l 3411
25 IV G2 6912 YiA2f] 191" "l a1l A 2RI

" "

¥32 612 dall HiE A9 &al.” "l aield] 4121l
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/21011 3613311 53] 61 & Hlci1g/c %121 A #Hal HIE atél]. " H
21R1Y1a 3412l A5 v 62 6%12 Uil +H419d1 R SE/
25 A1) o 6al. " "2HRIVIA #a 3] AS v 6i2 69712
Y42l Yd SR 1961 d #Hal A€ aéll. " A dia vl &
S, AHRIUIA Hal 3l 45 dIv GliR 6912 Y] Y2d

"o

§2G1. " " i Hal 61GHI AIE ¥l S, dl.15/0U/R0RR
ol 2% 2RIl 3 121 dsal vicidiél] 34le As ¢
22f] 6%12 241961 A AH1RIYIRA Hal $412 Y2 A419E1L " A
HRIY] 2118 2a0—R0 9 €] cgal 2a1—20:2 ] 2155 A&l
A5 #HRsd S6 Sedi 3Ullol ciqerR s2d d & A1ss21 56]
s o6l " "2al—R0< & 2101-R02R lloti 1RI] 2118
526 2155 CAGER & HIRI Jo5H2e el Aol $6] U5, ¥
oflH. HEIGAH] ¥32 Ysd 2y s3] 5. A qia wd & 3,
aLau/o09,/2022 ol A% AHRIYIRA 34l 215 6972,
anLau/o2,/2022 al A% AH€RIVIA 34l 415 6912 A</
arLas,/03,/201 ol A% 2RI 33U 2116 6912 2
g ] Rl viaidl w¥ s2q9dL " "W gid vl & S,
aLeu/03,/201 ol 21% 24RIY1Y 34Ul €21 6912 UG
Y &f] d121 viicid ¥ 521961 " A1, 2H1IRIVIUIA] ds:A2
a?il sAIElll GazdulR eIl VAUl UIAH &SISA Y
A 8slsd U 8 5, Al SIHoll SIAAIE] Bal AR YR
8ldall allRIiSIY @RIYslR 242116 YLl dllisla igeiR UJd
Aol Ye sARUIElD BazdulRt ealol 2dISRA &slSd Yol
Al SiHoll ARl dAIA dl.’RR /03 /0 ol A%
3.9,28,U00/— (2i5 3UlAI AS dIUW GIR &¥R Uil
YA) ol dl. 15/0ou/R03 ol A% AR

3.9,¢0,000/— (25 3JlI As div AR &R Y1)
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dallall As uidiHiel 210d1. 41 Ss1Hall AR &slsd
H¥ol A1 A2 allli $ARUIEl Ua Ysdl ATd 8. ayai
Al SiHoll SAAIE] &RI Aol Bdeduld €ylel A

gslsdoll 2dIsR s & 5, Al SlHdl  AHRYIA

dl.au/o0q/20’R all ALY 3.¢,000/—,
dl.au/ o /0’ all ALY 3.¢,000/—,
dl.as/o3/0’ o 3.£,000/—  a

dl.;U/03/R0’ ol A¥ 3.20,000/— d U ¥
sAA1Eall WidIHi ¥ $AAd. 2Ae] A 851sddl] ol s
%33 8 5, Al SlHoll SAAIE] &R Al sRéylE dl
AHRIMIA HisAd Hid@ll ollglR a@il Aot AldiEatiniell 2%y
ARAUIRAHI A 8slsd uRyA weNdd & 5, dAIA
ARIIA dl.R0/A/0R dll A% § Heldllall AHU2AIN]
M2 3.5,00,000/— &lUBYlal AHVE. s3UIEl]
Bd2dUIA ExRAlol A &5ISd QUYL YUl UIAd 8 5, |
SiHoll SIAAUIE] al AR URA slddll dlRlisI RIUsIR
A2AIG YLl dllRlisi UdeR JAdl B, UG AS HI |
sidoll ARIIRA 24s dRlvildi 245 sH 221d U ]
sAA1€loll As viidIHi ¥Hl sAAd dedl Hixe] s3RUIEla
AR v slg sRuEAR AL] ol dg sel sy del.
UWId s3lal AR Al SIHall s3AIE]l Ad] 2ure eslsd A1
AUEIdd  AHet  A1Ad el 5,  duRA ARWI4
dl.Ro/a /0 dll A% 3.5,00,000/— & ¥Healdllall
A4 HIZ2 81UGYloll AHNA al dl.Ro/AR/01
Al Al SIHall AHRIVIRA s3bIElall As WidIHi § s3Il
361341 A5 1 284 Ysdl AUNE &l A sl 2RI
GRAUIY of elA. Al SIHoll AR %Rl % s s3bIElall As
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uididi 2RI U el 9Hl sAdA © d dHIH S H &Idoall
SIAAIEUINT YUBIR 2116 ¥HI SAAA 8 vl SIRJIE] Aal
AR 4R &ldall allRliSIA IgelR 242118 YRl allRlisly
q&R] AJdldll &slsd sAluIElll BAaduId e&4lol YjEd]
UlAd 8. A1 A%2NHI A1 S1Hll ARV &IRI SNA1ElA 2JoId
U el ¥ ol Ysadidi A1dd &di d ol &ldoall
SARUIEUINI c»UBIR U2 YsUdIHi A19d &di dg sl SR
olel. dyHi A€ ol ARIA sUIEla a1y U2 Ysd]
AUNE &di A sel ASI dlel sRel 5, ddl slg uwe Uy
Al sIHoll AR &Rl sRbIEld sAIH 241dd o8l 5,
ARIRA 2p1d U &l F ol sl Gis uiidiHi Y|
spAdd d AR s321€] wiRAedl sig Xl el dad
&di doil i Ueall Ysdrllofl 254 &dl. 241 S1Hall 241RI]
SI21 Ad] oié1g Gueld s 8 5, AXA s3lAIE]l wiRe
Yl ¥ 84 dlAd edl A sH Adi AHA sIAUIE]A
A1sA1312] U2 As AIVd &di 2al d sH ARIIA s3I
Ysdl 2A0d &ldindi d As SAUERA Ud sd dlel ial
AHRIUloll Asoll BUAI A B. Al SIHall ARG
oAl Gueld s & d Aec] Y YUl AR ddi
eslsddi ARIVIRA s31€] viIAe] sidall dlRlisla RidslR
22118 Il allli Al edi 2ol d 8H ARIIA Ud
AN €9d edl dl d U2 ¥ AJs sABIElad A40d &dl d
Asoll Uud Hidiell 241 siHell ARV s31E] viA el s3] A%
dd edi ug ddl sig Avlla oA 2dlal Asell Ud
Hidrel su1i 211dd g1y ddl s1g ARVl &slsd ol
qyHi Al siHall ARNIA &slsani sAUIE] 419 24911Gall

allRlisla ugsiRall AlsANE] U2 saledinl Js AHINd
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&dl ol d dllRlisl usR ARV Yol s3] €9d &dl
Adl ABNHI 241 SIHall AR Aoitlld dsai 2+ s3] d
Ase] Udoe 221U sAdl a5 daH edi dgl suigl (A3ey
UidlAd s3lie yel s3l a3 dd edi vl adl sig siRiqiel
ARG suidi 21Ad &Iy, A sig welg ol
99N H] A5H121 GiA1d Bue]d sa1 HIe] Al s3AIE] o]
gslsdlall gosiz 541 Al 2R Uldlall ieidld oy
Y SRUIHI AN LAd B dd sel ASR del. gy,
sARUIElol eslsd Yol sARUIEUIN Vs Ais—aq Yl Y
A2al AHlofl [Aa1ad drYSR Ud sl olie STUIENIRA dlall
[Q.9.81 HIsA ARJlA  dI.30/05/03 ol JA¥
ARIVIall RNAd 2011 HidlRI o1l HIsAd, ¥ Hidlell
oliZlel ARl dl.o5/09/203 dll A%¥ G 2Jd.
sAA1EUA AAlloll 21 eslsd ded] Bdis—axk el Hidwll
al1gllall 218124 sIloll aisd, vis—a3 &l AHidiel ol
. Ulee Agl. sAldfl e dl Ais—aw &l vl
oIl o1 21l el 25 SoAIfoio2 Ulol] aisH 2
sed 8. Al sidHdll ARG doAig] sRIdIglall sig yel
doiss sAAIE]l &Rl ARG Hisddidi AHIAd  Hidrell
ollZl2l ARIlell AR A6tIA HISAA ol 5 % 240llA
Hidrell o1l HIsAd & d 2a1A A 28dI alell AAal 2oy
%YM B B, d Hddcl Sl dsA2 GulRed sd oel.
A1, sAuIE] &Rl AlEollur—acca ol san 13¢(oll)
AHodd SAIHI AHIAA AIERAICHS 2AdIgfo] UIGal SAIHI
A1dd 8. Al SIHall ARV &RI ¥ oA BUeId SUIAHI
A1Ad 8, d €Alad Adi ¥ 6sIsdHi Al SiHall AR

sAAUIE] A1 s3AUIEl0ll Sl HYXCall S allRIislU UUBR
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Sd o &dl Aa SIARAIE] U] 2442116 ¥ U1 alli dad
edi d AHA sAAEUIN] AJs s3RBIElA AUNA &d] Ad d
olllisly 4R YLl &g 2R-d eldiedi sAUIEIA 2RI o]
AS Ud AIUM ofel Aol d Asall LU S & dl ddl
A9NH1 1 RIVlell As 9RIYSWA Wd R &lY Aal
sAA1E1A A11RAVNal HidiRll ol HIsAd 81J Hal d Hidlell
12121 2ARIlal ¢1% 23d &1 iR ARIRA dAlall oy
ol gl Hidlll ofliZ]Rioll ¥UIG AHIud] HgA Vol
ol AR dH sAIAHI (aivsn 1 dl ARl (A3
UlAgn Aojdlol s3I ASIY. Al AeR Al VeI Elol
olld. AURAU eIdd &KIRI Sanjabij Tari Versus Kishore
S.Borcar, 2025 (0) ALJEL-SC 75934 oil YSlElall Ul 30 Hi
S AAdISal BUR AR 8,% 1 YSIElofl 2RAdI VIR of |
HYH Y SAIHI 2419 B;

"FAILURE OF ACCUSED TO REPLY TO NOTICE LEADS TO AN

INFERENCE:-

30. This Court in MMTC Ltd. and Another vs. Medchl Chemicals &
Pharma (P) Ltd. and Another, (2002) 1 SCC 234 has specifically
held that when a statutory notice is not replied, it has to be
presumed that the cheque was issued towards the discharge of

liability."

AIH, AR ARMIUG d=ilall oiUIY HY¥Giall Sig Hidlell
allZl2loll ¥dis sIAUIElA Uisdd o2l da SAAIE] KR
AHRIVlA o1l A410dIofl ¥ &s)sd weNdd 8 d eslsd e
Sig visollciHs Yrdl ARG 2y sd o], RIR
sARAIEUIN As ARIIA d=lall SIUEARNI EdIofl YsUe]
HI2 s31A1Ela AH1Ud sldiol] 85lsd Hioldlal SIRRI W B. |
A900NH1 A5 HI ARYIUS dspR BuRed sul AHixe]

ARIMUe  s3RuIElodl  aRBRIHl SAUIHi AHIddi Slofof]
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AoHlollg] Visal S2 8, dY sél USRI ofel. A1 AN
ARIUIULI6N Ad] GUId 5, Al SIHoll sRyIElS AR
uiRiEll dlell s8al Y ololl S siuEAR0( ARl 254 Adld]
al1s] oflsad o1el]l 24l A1 SiHall s3p1E] YR IR olii
9d &di d ol sluIEla Ysdl €18d aldindi d AH
ARIVIA s321€la % s A10d &dl d As alRIiSIA yYsIR
Yol 841 oIE YRl URd AN olgl Hal d Aol REUAN
sd 8, d 2dIsRdIN o],

(22.R) Al siHoll ARG ofu1d GURed sdi ¥eNdd
8 %, 6l siHoll sARAIERA ARl AlsARE] U2 dlad
Asoll LREUWADI S 8. ARG 241 olRAIY 2Aec] Y
YAl dAIR Adi 42118 s2d UUT Yol A &Slsd U &
%5, Al SIHoll ARVIRA F dsA GulFed sd 8, d Aedd
Sig 2ure Y191 2y 5 otell. agyai % qARIof A S
gl 5 s3liedinl As slaigla AlsA)E] U2 +410d edl dl
RIR A ARl 52 & 5, % [EdA sAA1EUIN As s3NUIE]
&RI dilell cisHi dydid HI2 Y s A19d &dl d
Eud sdluglal AR U] slg siuE0ll Aell 253
ayddliall &dl of &dl, d &slsd RURYLI YAR s2. dYi
NG s UUT Y Al SIHall R0l SUol HYO
A1 g3lu1El vl 21218 ¥ el o1l dlad edi d
i Aeldoll 28H dNA Ysdl €lAd edl dl cuRalE
AR s321E] UIA Us] 28d dall 215131 U2l Jsall
ud Aol s AZ AH edi Aal d HddGid] s3ulEla
allglt yel A A5 dd &di g Adl sig aiidle 4RI
&1 s31IEla Hisdl Asdll ua AHidiell ARG s
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AAd o®fl. gy Y YAl dUIQ Adi Al SlHoll
ARIIUA 4] S1¢ [A3tdall Y1l 3 s3luIEloll gslsdlal
uisel Sl YAl Y s ofell § el ARl 241 GiAIY
Hiofl ASIRY. Al AGSE Al EIAdg] Llol ol IHER AU

HEIAA KIRl Dashrathbhai Trikambhai Patel Versus Hitesh

Mahendrabhai Patel, 2022 (0) AIJEL-SC 69962 oll YSIElall U
al. A &l U2l oi. v Hi SAUIHI AH1dd AUAISal UR ¥ &
% A1 YslElofl 2201d1 WicR ol Yo Y SAIHI A419d 8;

"12. It must be noted that when a part-payment is made after the
issuance of a post-dated cheque, the legally enforceable debt at the
time of encashment is less than the sum represented in the cheque.
A part- payment or a full payment may have been made between
the date when the debt has accrued to the date when the cheque is
sought to be encashed. Thus, it is crucial that we refer to the law
laid down by this Court on the issuance of post-dated cheques and
cheques issued for the purpose of security. In Indus Airways
Private Limited v. Magnum Aviation Private Limited, (2014) 12
SCC 539, the issue before a two- Judge Bench of this Court was
whether dishonour of post-dated cheques which were issued by the
purchasers towards 'advance payment' would be covered by
Section 138 of the Act if the purchase order was cancelled
subsequently. It was held that Section 138 would only be applicable
where there is a legally enforceable debt subsisting on the date
when the cheque is drawn. In Sampelly Satyanarayana Rao v.
Indian Renewable Energy Development Agency Limited, (2016) 10
SCC 458, the respondent advanced a loan for setting up a power
project and post-dated cheques were given for security. The
cheques were dishonoured and a complaint was instituted under
Section 138. Distinguishing Indus Airways (supra), it was held that
the test for the application of Section 138 is whether there was a
legally enforceable debt on the date mentioned in the cheque. It
was held that if the answer is in the affirmative, then the provisions
of Section 138 would be attracted. In Sripati Singh v. State of
Jharkand, 2021 SCC OnLineSC 1002, this Court observed that if a
cheque is issued as security and if the debt is not repaid in any
other form before the due date or if there is no understanding or
agreement between the parties to defer the repayment, the cheque
would mature for presentation:
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"17. A cheque issued as security pursuant to a financial transaction
cannot be considered as a worthless piece of paper under every
circumstance. 'Security' in its true sense is the state of being safe
and the security given for a loan is something given as a pledge of

payment. It is given, deposited or pledged to make certain the
fulfilment of an obligation to which the parties to the transaction
are bound. If in a transaction, a loan is advanced and the borrower
agrees to repay the amount in a specified timeframe and issues a
cheque as security to secure such repayment; if the loan amount is
not repaid in any other form before the due date or if there is no
other understanding or agreement between the parties to defer the
payment of amount, the cheque which is issued as security would
mature for presentation and the drawee of the cheque would be
entitled to present the same. On such presentation, if the same is
dishonoured, the consequences contemplated under Section 138
and the other provisions of N.I. Act would flow.

18. When a cheque is issued and is treated as 'security’ towards
repayment of an amount with a time period being stipulated for
repayment, all that it ensures is that such cheque which is issued as
'security’ cannot be presented prior to the loan or the instalment
maturing for repayment towards which such cheque is issued as
security. Further, the borrower would have the option of repaying
the loan amount or such financial liability in any other form and in
that manner if the amount of loan due and payable has been
discharged within the agreed period, the cheque issued as security
cannot thereafter be presented. Therefore, the prior discharge of
the loan or there being an altered situation due to which there
would be understanding between the parties is a sine qua non to
not present the cheque which was issued as security. These are only
the defences that would be available to the drawer of the cheque in
a proceedings initiated under Section 138 of the N.I. Act.

Therefore, there cannot be a hard and fast rule that a cheque which
is issued as security can never be presented by the drawee of the
cheque. If such is the understanding a cheque would also be
reduced to an ‘'on demand promissory note' and in all
circumstances, it would only be a civil litigation to recover the
amount, which is not the intention of the statute. When a cheque is
issued even though as 'security’ the consequence flowing therefrom
is also known to the drawer of the cheque and in the circumstance
stated above if the cheque is presented and dishonoured, the holder
of the cheque/drawee would have the option of initiating the civil
proceedings for recovery or the criminal proceedings for
punishment in the fact situation, but in any event, it is not for the
drawer of the cheque to dictate terms with regard to the nature of
litigation." (emphasis supplied) Based on the above analysis of
precedent, the following principles emerge:
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(i) Where the borrower agrees to repay the loan within a specified
timeline and issues a cheque for security but defaults in repaying
the loan within the timeline, the cheque matures for presentation.
When the cheque is sought to be encashed by the debtor and is
dishonoured, Section 138 of the Act will be attracted;

(i) However, the cardinal rule when a cheque is issued for security
is that between the date on which the cheque is drawn to the date
on which the cheque matures, the loan could be repaid through any
other mode. It is only where the loan is not repaid through any
other mode within the due date that the cheque would mature for
presentation, and(iii) If the loan has been discharged before the
due date or if there is an 'altered situation', then the cheque shall
not be presented for encashment.

13. In Sunil Todi v. State of Gujarat [2] , a two judge Bench of this
Court expounded the meaning of the phrase 'debt or other liability'.
It was observed that the phrase takes within its meaning a 'sum of
money promised to be paid on a future day by reason of a present
obligation'. The court observed that a post- dated cheque issued
after the debt was incurred would be covered within the meaning of
‘debt’. The court held that Section 138 would also include cases
where the debt is incurred after the cheque is drawn but before it is
presented for encashment. In this context, it was observed:

"26. The object of the NI Act is to enhance the acceptability of
cheques and inculcate faith in the efficiency of negotiable
instruments for transaction of business. The purpose of the
provision would become otiose if the provision is interpreted to
exclude cases where debt is incurred after the drawing of the
cheque but before its encashment. In Indus Airways, advance
payments were made but since the purchase agreement was
cancelled, there was no occasion of incurring any debt. The true
purpose of Section 138 would not be fulfilled, if 'debt or other
liability' is interpreted to include only a debt that exists as on the
date of drawing of the cheque. Moreover, Parliament has used the
expression 'debt or other liability'. The expression "or other
liability" must have a meaning of its own, the legislature having
used two distinct phrases. The expression 'or other liability' has a
content which is broader than 'a debt' and cannot be equated with
the latter. In the present case, the cheque was issued in close

proximity with the commencement of power supply. The issuance of
the cheque in the context of a commercial transaction must be
understood in the context of the business dealings. The issuance of
the cheque was followed close on its heels by the supply of power.

To hold that the cheque was not issued in the context of a liability
which was being assumed by the company to pay for the dues

towards power supplied would be to produce an outcome at odds
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with the business dealings. If the company were to fail to provide a
satisfactory LC and yet consume power, the cheques were capable
of being presented for the purpose of meeting the outstanding
dues."

14. The judgments from Indus Airways (supra) to Sunil Todi
(supra) indicate that much of the analysis on whether post-dated
cheques issued as security would fall within the purview of Section
138 of the Act hinges on the relevance of time. In Indus Airways
(supra), this Court held that for the commission of the offence
under Section 138, there must have been a debt on the date of
issuance of the cheque. However, later judgments adopt a more
nuanced position while discussing the validity of proceedings under
Section 138 on the dishonour of post-dated cheques. This Court
since Sampelly Satyanarayana Rao (supra) has consistently held
that there must be a legally enforceable debt on the date mentioned
in the cheque, which is the date of maturity."”

AIH, GuAsd Yslelol wANMd Rtyidl uid Adi
ARV Ad] edld 5, sAAERA 21RIol 215201302
U2 AIUd Asell LLEUAPI s B, d edld dIsRAl Ui
ai€fl.

(24.3) ARVIUA edld sdi wendd & 5, sAAElA
ARIlotl SRRI Asell LEUABPI W B, ARIUio 241
edld 2Aecl 2y YAl dUIQ) Adi A &slsd uw B 5,
SiHoll AHIRAUIRA dofl A1R6l] goA15] siRldI8] €RUlal S¢S
Yyl doiss slaledinl Asdiofl duiled] 2Aeloll dosR s2d
aiefl. ayai, ARG Ad] vl sig eslsa Y A o]
5, ¥ (kg suiediol As dsdi Y Wld d [EaA
ARIIA doail dis viididi AsHi ¥RIAd BH F2d Y
CiSIo AUd &g. 21 SIHoll ARIUIUA dlfd Ad] olu1g 5,
ARIVIA s1A1E] 211901l 24211B0ll alIRIISIU RAUBIR AHHA X
As ANM &di d AS d dlvlisly YR Yol &g 213d
gldiedi sIAAEIRA 2RIVla Ud 5d olgl 2a A USall
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R6UAD A B, UG ARG 241 Acidld oIy
AAIG s AT Pyl ARV YUR S| [oivg0)
(Glusd 8. A1 AN A(Eofla3, ¢ ofl SHH—0 Hal
SHH—¢9 Hi $JAUIHI 41dd Slajall WUy Lol Adi d@l
% YRIdI tlal Adi §3RuIEUE suIEUIN AsH] Ad] ST
HECUoll $8R SAUIHI AHIAd &l 5 ¥ s3RUIE] Ha
eslsadi A1OA =isi GuReUd sdi ela ddl slg
visollcHs &slsd ARG 2y s aiell. ayai slu1Elol
Ad] 5 ol 5, ARIIA sAAI1€la dall SIAEAR1 £ 0]
Ysaefl HI2 SR As AU, A1 SiHoll ARIVIRA AR VS
d=ldll clis uiidiall ot®fl ddl slgf dspAR BulRed s3d ol

~

qyHi As doss Al AR Ad] edla 5, e
sAA14IN] VS SIA 6d] Hal dofl ([Aaidl sFAAIEIRA Rd &
dl yer ¥AR s As Uil 21d R d Asdl [daid
oRAl HIZ s AHd] AU 2H1ddIo] dgjHIol SVlg) W
8, Aldi 3 suedinl JsHi Ad] SIY HecUoll 51
A A1dd &l § ¥ sAUIEdd] Y eslsani A19A1¢
sl BURYA sdi &I, Al Sidall ARMIUA Ad] sief
gslsd sS W didd ol 5 ¥l ARIVIYd ds:u:
2dISRUI Uil RIRI. A1 A2NHI AS HIA dsA dAd]
Al ARV g3luIEal aBRIHI SUIAHI 2419dI Slojol]
AoHlollg] Uisel 2 B dY sel ASIY ofel. dYHi, Al dACiSS
AEIAdG] Elol ollHER AURU HEIAd &Rl Bir Singh v.
Mukesh Kumar, (2019) 4, SCC 197 Gu uRlLy e YslElall
URA—33 Aol URI-35 Hi SAIAHI AHIAd AIHISal U %1

8, ¥ i1 YSIEloll AR0d1 VIR ol Yol Y SAIHI AHI1Ad
8;
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" 33. A meaningful reading of the provisions of the

Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."”

AHIH, GUAsd Yslelall WU Rituidl del sl
Woll 3ofl &5lsa uld Adi ¥AR Ais—0 Yl Y
sARAIEUIN] As 2ARIIall Uidlall & 2Aal d AsHi AR
A8l & R ARG sa1di 241dd Ad] edlad 5,
SAAIEIRA ARIMIall SRI ASell LEUALI W} B d edld
2d1sRdl uIs ol

(22.%) 3Aoll AHA 6SIsd Ll Adi, Al SiHall SIAUIE]RA
AHIRIUIa dflofl 2io1d ¥33RuId 248 3.5,00,000/ (43
R © div Yra) elaGglal NG dal Al SidHoll
AHRAUIRA g3IEla doll sIuEAB(I EdIol] Ysarl U2
A1 A4, As, Po€ll HIDN, HG2R Aol
dl.RA/05 /03 ol A%¥all S ol. 0REU3Y oil AHIVH, %
As dI1.R3/05/R03 oll A% "2/Y2a/ ¢/5)01" ol A2 A19)
Wd A ¥ AsHi AR el 8, d dlsa eslsa 8.
AR sARUIElS dBRIHI sAIHT AAI9di Slojofl AHofialle]
ARG slef visal 52d o] 2Hal AHRIVIA dall SIAEAR0
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gdioll Ysaell HiR suIEdIN As AUNE &dl 2ia d AS
SARUIEIRA ¥ osAi Uldigf uiig [eiciiddi &di d cisai erreli
HIZ HIsddl A€ AS Y2/ 15101 ol AU A1 U $2
8 ol RURGIE SAAUIEIRA ARG Js Ud sAyT 243 ALl
AsHi weNndd sikEAwd dell 83 Ysudl Hie Siofof]
alZld uisddi d Slgoll ofldlde] ULl Uidol el S3]
AlEollud, 1¢e ol saH 13¢ AAodJall Q12U Iodl
AU 2i900ll &slsd SARUEIA YUR S B. 618 BURodll
FAi 2y =AYl YAl du1A ddi ARIRA sl el doiss
Asaioll Uldiofl 2eloll gosiR s2c o1ell d&ll ¥ ciu1g AR
udl wendd 8 d Yxololl sl visaicHs YAl AEIEd
A2l Y s of€ll. A1 AN FA1EUS Y YA gl
AR oluId ealal Adi FjUR A 8SISd U & 5,
sAAledinl AsHi ARVl A8l & Bal ARNIA dlall
WU HY¥Goll S YRAdl 2y sd el ol s2uIEl]
&51sdlg visol sl U@l sig YAl 2% S o], AR S
HI oA GURYA saAgl Hel 2RIVIu sluIEld
ARBRIHI SAUIHI AI9dl Slojoll VigjHlollo] VisSal S2 & dg
sél QISR olel. dyai, I doSE AEIAdg] tAlol GlIHER
AR AEIAA &IRI Rohitbhai Jivanlal Patel v. State of Gujarat
and Another, AIR 2019 SC 1876 GUR MRALY ¢S YSIEloll UI—
WI-20 Hi SUIHI A1Ad AUYdISal U R 8, X Al
Ysielol 2RNdI ViIdR of]A Yol 2y SAIHI 241 B

"20. On the aspects relating to preponderance of
probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
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(1)

be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."

AHIH, GURISA YsIeloll WRYUINA Rlesidl del &1
Woll 3Rofl &5lsd uld Adi ¥RUR Ais—0 Yl Y
s3luledial As AHRMlall s uidicll & wHa d ASHI
AR 218l & a2l sARedin] s s3]l A 3d] Fld
A1Ad d Aed] ARIUG SIY AdINSRS YdIRI S aiel,
QRR ARNMIUA Adidi AH1dd Al céuId 5, SAAIEA
AHRIUlall Asoll LBUALI s B, d oiRuId dIsRUI Ul
ol
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