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YS0I YRIAGH &IRI ACT-66 of 1988 we.f. Ist April 1989 &l
A1AE SAIMT AIAA el Al USWlal USUl Y9Nl
URRIC 0N &g ol RIEN ¥ &dl Aol dIFARHI ollH. AR
MHEIAA KIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
AIJEL-SC 75934 oll YSIElall Ul 19 ial Uy 1w Hi dQlf
sdi ¥eldd 8 3;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."
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19(sdH -3¢ &l 1w ) ol Ysdl VIl YRR 0N gRIE]
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SAlall §cal IYaileld clofidlal oflRlis]d [RIRddl WMNnUYIol]
agll AYdIciER MeIal oflxcilel sl Aal [Edidl] eled]
ARuiiHeH dal gy siRieH olalid]l AHUAR dSARg]
[ciaiRel did] Isix el ugiskal dicll sigofl siRiaiel aiell
UAR of Ag yS d Hiz 15Ul oy Holl A5 A eRigl
URIACI &IRI RASA SAIHT A1d 8. A1 SIHall AR
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N 2iruin dyolie] dBIHA HSUIHI AH1AA &, IR AER Slojol]
21U oot (AU 2ol HIZoll AIURIS dIcd] LIal
Adl ARd %33 & da Y Yslelll WAl Ui
A(BrofluHoll SAH—13¢ oflA Yot 2Y SAIHI 2A19d B;

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AHIH,AElUH, ¢ ofl sEH-3¢ Hi sAIAI 2419d

oy Aec] SAUEUA A ol YRUR SAUI HIZ AER
SEHoll AHIURIS dcd] AEIA AH2 2URYE] YRAUR S ol
B Y, dAedl VI AEIAdg] Llol olld. AR AHEIA
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" BGUR URILU LA YSIEl BUR
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Sd10ll 8 8, dofl UAUT Sdi ¥RIAd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH,BUASA YSIEIHI ¥RIRAI ¥, SUIEUS AEIdd
AH2 A &51sd RURYL YRAUR SWlofl 8 B 5, AU
AHAE s AURNIRA AHA YUl 2iAd: €Y § VoY
FUIGEIR] AEI SUI HI2 Uld [aieiidd] &lh ddi Gis uiidl
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URl YAR sdig] 28 8 5, AR srieE (oRia s
AHAHATEIHI Jsall AdIsIR UAdIo] A1 JsHi wendd
253dl] o1l s AHivrel ol 2RIVa A1y 241dd
adl 21a ddl oldld el diRluel au [Egqai AHivell

H¥GHofl 284 YsadHi AR [oivs01 2 &dl.
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SiAUA Uldloll 54 YRAUR Sl HI2 ¥ €2dIdD YRAUI %Y
A 8§ dal U@l LAlal AdIHi AHIdd & del YIS df
dIHER GBRU UEIAd dal olIHER AU AEIAdall
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A6i0fl F21d1g sU1Hi A41Ad 8. ¥ Slajoll MG YSIElo]]
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“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity,
(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,
(f) as to stamp.that a lost promissory note, bill of exchange or
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cheque was duly stamped;
(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GURISd Slojoll UGt dAUIB Adi AHI SAUIHI

AIAd 21 HYGloll HofHlol SAUIElofl dRFRIHI S lal
8 O al d Yo % ASUR A Alolld 1 F, ARNIA
sAUIElA As ANE 8, AUl A%¥2NHI 2] ViAol §3UIE] o]
ARBLIHI Sdlall B 8. %1 ARIMIU A1 ojHIallaf ViSal
SJAIHI AN W dl, | JofHlall sFAIEl] dBIHi s3]
ASIR olgl. o 5, SISl dBRIHT SAIHT A1d
AgjHlolall doll YUR $dl HI2 [aiLiIcHs Aol olell,
U Al VgHlollal AU ol ol YArdl dgl
YRR vise s3] sy B. ayai, ARNA dal
ojdlollg] Uisal Sd1 APIU BUR YGilofl Aud] & efA
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8SISd YAUR SWI URA B, AR Slgdll MGl Yo
sAAUIElfl dRFLIHI ¥ ojHIol SAlall | & A VigjHlal
Al [G1uHl sHH-1U¢ Al SAH—A3C VHodd SAUIHI
AHIAA F2AUIY Y SAIoll 28 & Al ¥UR A| AAgjHlof]

UiSollcHS & ol AId| AojHIallof ARIYIUE Visal SdlIg] 28
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8, AR Al JofHlaila) visel 3d] A s3] AsIR q& dal
AojHlallo] ViSal Sl HI2 YAdlall ofl%l Sloll GUR &, d
Al161d AAAofl AEIAdD] LAlol alIHER AURY AEIAA AR

“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
GUR MRILY UAA YSIEl BUR AU B, ¥ YSIEIHI GlIHER
AR AEIAd %RI oflA YX¥o AUdISol SAIHT AH1Ad &

5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume” the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume” a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
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the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(q0.4) AAY] A ol %3] 8 &, A(BiciuH, 1< ofl saH
—93€C AHoUA SAUIHI AIddli AgjHIol A ViSclIcHS VlafHlof
8. ollHER AURU JeIdd £dRl AlE 1Al saH—aa¢
d®ll SEH—A3C Hi SAHI A1Ad Slgell Uil Aol
AYRIUR Aals YSIERAHI doll [Agd UUT 52d &, Yol
&d uglell Ysielol MRadl vidR Y SRAIHI A19d B.
gy, 23e A oy sl %33 B 5, A Slgfoiall AlHIoY
Rlttia & 5 «AR SRIEIHT VI 21d1g s2al ARV Gu
Y1910l ool #SUIHI AHIAA &I VHal AR Slojoll VHajHiol)
ARIla EIa &ldl 0o SAlg) &l & RUR olIHER
AdTRU AEIAdall 2RI Hiololld ouRmILNRIofl visUls el
“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU2

URILY &Ad YSIElall URI R Hi of]A YX0l AUAISal Sd B;

“22. .........0ne of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
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existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(10.R) GYHi olIHER AUIRU MEIAA £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

SCC 35 Hi AlbfouHodl sar—aac(A) ol BT i
sAdd 8 3, As guid duclRIgldl owaell dlsa &l
CIRGIE SAH—(A) AoUd A JofHlol s3] ASIY 5
dal 24A%e] 4ol UIH 1A B. I VAgfHIol Visol YUY AZ
dq ojHiol & Aol UAUIE] AUl gHIola) dci(Ad GiuUId
2% 3ol visal 53] AF B. olIHER AURY AEIAT LURI AER
YSIEloll Ul AR Hi AHUGISel S 8 5;

"]12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
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the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

(20.3) GYyHi ollHER AURY AEIAA &IRI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 GuR uRIty 2Ad YsieHi AlbleiuHodl seH-
1< (AN), SEH—A3< d¥I SEH—3E ol Slojoll Uit o]
[Aga uAT sl vAMd S} B 5, sAH—1<(A) ol
SHH—A3C Aoddoll ofHlall A ViSalIcHS igHloll B.
GYHi ollHER AURU VEIAd LRI AE YSIEIHT  “may
presume” 010\ “shall presume” AEail AYofl [Agd HEIIge
S AER YSIElall URA-R¢ Hi AUHISol S B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
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whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive
proof”.”

AIH, GURASA YSIEloll WRA—< Hi olIHER AU AEIAd

&RIAY sRAUUIHI AH1Ad B §,  “shall presume” UAGE
"conclusive proof” AGEal] Aol e Bl AS alal. C-Igc'l-li

AR YSIEHI YR1dI A [cuHol sdH-03 HI G

"proved” Ao\ "disproved” ¢tal AeAIHI Al dell [d2qd
AU 51l URI-30 Hi oflA Yt AUAISal S2A B;

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.” - -

YYHI AER YSIEIHI oIHER AURU AHEIAA KIRI A

YRl AYAISol S41HT 2419d 8 5, AR Acidld eiuIg
Y SAI A2 AL YAl A1yd] & dd %33 o1ell. s3lu1€
SRI % Sl YA 2% SAIHI A19d &1- d YRIUI U AHIYR
Auflal el Aofdloll] visal S AF H. SIHER AdRY
AEIAd KRI AER YSIEloll WRAI-3R H AddISe S
¥R1dd 8 5;

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.7) Al AGSE ol IHER AR VEIA LUIRI Rangappa Vs.
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Sri Mohan, (2010) 11 SCC 441 #i SUIHi AH1Ad AHYHISal
1ol A4l AR %13 & Aol Al sIdall YSIElall A0
VIR ol IHER AU AEIAd &IRI AER YSIEloll URA-RS ]
WRI-R¢ Hi s AHIAA AUAISal of | Y¥0 Y SAIHI

A1dd B

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
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complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”

(q0.u) oIMER  AURAU  deldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 UAlLy &Ad YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAA LAlolHi AU] AE YSIElall
U2l of. 3 Hi ¥RIAd O 5;

“23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

A1H, GURsd Ysieloli WRUNd Rityid] uial Adi
del AlE(eRH,2¢cq ofl sdH—¢ d®l SAH—3¢C Hi

SAIHI A41Ad Slojol]l Aojalall Aoitlla oIy L1 Adi
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I?EI' i[m]
Ei.'a A

(19)

¥R | Slojofl UAojHlIallo] Visal sdlail o1l A41R1U]oil 2[R
8, AR AR A€ ofHlallg) visel 3d] A ual s¢
utydlefl 53 a5 & d GUR YRIICUI AAR ol IHER AdRY
AHEIAA &IRI YSIEIH] UM sed Rtyidle] vendd 8
d yxoiofl &slsa el Al ALV Y YRAURAIG
Huise 69 udlel] sqii 2419d 8.

A2 §I1A 3AIEU Y 6518 A8l 2SS URefl YAd]
dUIR Adi 2l sIA gAIEUA dis—ou Ul slUIEl
AAUIRA] A1 ol %Y SUIHI A1 B VHal FHI YuAycd
A1 Ais—o0q ofl sl &5ISde] YoRidda S2d B.
AER SIA Y Y1dIofl [Agd UUT Sl A4211B A€ FAH ol
Ad] &slsdl § ¥ [adlaigla 8, dal 2138/ 2y sAIHI 2A419d
8, d Yol Ais—a3 &l Y FAIEYIN] As wRI]all O
uidloll 8 Aol d JsHi AR A8l 8. A &slsd uel
ofladaspud] 8 %, sbiedinl Vs sABERA Aol csai
¥H SAAUdl A€ AS dl.03/05 /0% all AY "2/Yy2a/
/5101 " ol A21 AHID URd S2d. A 85Isd ULl [Aaids:A] &
5, SUIEUINl As deRYsRA ud sAl olie sAUIERA
ARIIA dall ¥RIAd A011A dl.av /05 /0 ofl A¥
. Uie Asl.Yl Hiden ol HAisdidd, % dlélel
AURMa dl.a¢/05 /0% ol A% W) 2Ad. A 6S1sd
Yol [oidspd] & %, A1 sidall A1IRAU] s361€1RA Aol
SARUIEHT ¥ 20113 YRIAA B d % w011 8 &,

(24.q) Hel 0.2 2ol R Ucd YIdlg] [Add HiSol S

A 6sIsd 2uwe 8 5, Al sIHall sAgIE] Ad] sslsd €19
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AEIAd AHY AHIAd B 5, Al SIHoll AR 2189 dla
@Aaidiall 2401t 81 ol ARIal Litdiall [Asid 218 atlRliol]
%33A1d GuRed adi s3A21€] yiAe] aiieliol] Hiorell sdi
Al sidall sAIEIA Aol Ulaiell Au.9].45.2{1. dis
dl., BYIoIei21R, AIBoS AR, AHIAYIN SIdI-R, RIM
o AUl AsYl  dl.a3/ou/0R dl  AY
3.90,00,000/—(25 3JRI €A duW WYI),
dl.eS/ou/R0’R ol A% As¥l 3.4,00,000/—- (45
Ul Ui div Y1), di.a3/05 /R0 ol A% As €
3.4,00,000/- (25 3JRI Ui diW Wri),
dl.Ra/05 /08 ol A% As¥l 3.4,00,000/—- ({5
3l Ui @i YI) d®l dl.ow/20/R0R dl AY
3.8,U0,000/— AH §d 3.R9,uU0,000/— (5 3l
AR dv UgIRe 6R Y1) ARG Asel] s1Gelofl
Al ¥al  3.4,00,000/— 2AsSI  WH  §d
3.38,U0,000/— (45 3UIRII ooflH dlvt UBIRl &%1R YRI)
81Bdlall 210 d. 23] A 65Isdd] oly 5] %33] B 5,
A| SIdall SFAIEIRA dlofl 211 &slsd Aed] vHis—a¢ €l
dlell U&lail Ais viidlall A1s1Boe 222H020fl diSH Y S
8. ayai, slAIElddl 1 eslsd 2uec] ARMIUG s221€]]
¥ BdedUlRt SUIHI A1Ad d BdedUIRt €Rlal S3AIE]
&R A] sslsd weNdd 3, A giaq v & S, A ARl
3yl 21 A1vr #H121 615 viictidiel] 1R1loll AIs vyl dl.
93,/U/R2 ol A% ¥H $219d1." A giad v & 5, A
A11RIYIa 34211 Yi crvt iRl As uiicidiEl] AR1loll oS
UicidHl dl. RS,/ U/ R2 il 21% ¥4/ S219d1. " "A dicd vi2] &
S, A HRIYIA 3Ule yil div H121 G5 viicaidiél] 24121l
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as vl dl. 13/5/22 ol 2% ¥ S219d1." " did
wadl & 8, A 2RIYIA 33Ul yi div HiRl A ulicidHiEl]
2RI o1l AS vl dl. 29/5 /22 ol 1% ¥HI S219d1. "
"X qia wl & 5, A 2HRkIYlA 3l 23] div HiRkl 65
vl 2121]o11 GIs viiaidHl dl. v/ 90,/22 ol 21% ¥
§219d1. " " gid w2l & S5, 3. Uiy div A AHRIYIA 21551
AL " A RA%2NHT SRS Baeauid sl vddl
uiAd &slsd d@i 2y Yrdl AR Adi ARG AeR 284
elaBldl dlul clioid Ad] S1g [AAY dsA BulRYd sd
oi®fl 5 sl¢f ([A3e8oll YA %y s oief]l § | sAUIENol] 241
gslsd RisiRlld clol. 41 siHall s3Il &Slsd Yol |
SiHall AHARIIRA  doll  sIRUEABWHI Ediofl Ysarll HI2
Au.9l.As.dl. ds dl. uis sididll, oAU v,
¥HoloRall AS of. 0000 dl. AU/ 0¥ /0% ol IRA¥all
3.3%,40,000/—ofl 3SH0ll SARAIElA 2ANAd]. ¥ AJs
sAuglA doll  dsHi ¥l sAAdl A€ AUS
dl.03/05/R0% olRIY "2Y2d/ 151015l AR A8 URd
s2d. Al SIHall s3RA1EUA Aol 211 85Isd 2en] Ais—ac¢
&l 2Ad As Al is—ac Yl As 2o AH 24AA Y S
8. e A esIsddl oy sl %33 & 5, vl SIHal
AURIVIA goAigl siRidiglall slgf yel doiss s3luiedio As
d2ilall ols uidioll o2l del AsHi dlofl A8l atefl dd] sl
dsR GulRad sd oiell. agai, RV Ad] el sig
gslsd Y s ol 5, ¥ (kg sdlE]l sluiediol As
dlell Ais uididi Y s2d d [EdA ARl cis vidai
AsHi weldd sH F¥2d UG islar &g. Hiell, w_R
sl Asaiddl Ael ARVIUA 21dlsd 8, AR il
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AHEIAdG, Il oflH. AURU WEIAd &IRI Sanjabij Tari
Versus Kishore S.Borcar, 2025 (0) ALJEL-SC 75934 oil YSIElail
W21 AU &l 29 Hi S2d AUAISel BUR WY B, ¥ 1 YSIElo]]
AR01d1 UcR of]A Y0l 2Y SAIHI 241D 8;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.I- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).

16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, GURSA YSIEIHI S| AUAISol A1 &1 URall 524o]]
gslsd tdlal Adi ¥AR ARV sluiedinl AsHiol|
dxloll 2eelell 2dISR W & ol A€ As d=ilail ols
Uidloll 8 ia sluIeuicll SAoll &slsd HYG AR VS
SARUIEIRA dlloll ol UidIHI ¥Hi SAUdi d JRIYSD URd
2 RAR AEollUH, 2¢ca ofl SUH 1< 2Hal SUH 43¢
AHouall Slofoll Vil sAUIElell dBRIHI SAlall B &

Aol A ARl 2% & § A=l A€ ojHlailof Visel sl
8SISA A&l YRIYI AEIAA AHS Y S2. A1 SIHoll AR
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SR AER Slojofl AgfHlolle] Visal Sl HI2 Ad] &slsd 2
S B %, Al SIHall SABIElA AR Uil dsHi I
Hxolo] SIF SIUEA0] AR Adlgf oflsng aiefl 2Aal SNAUIEIA
AHRIVloll Asall ELUAN S 8. dyHi yeldd 8 5, i
sidall SARUIERA sAIEdINT AsHI ARMIA Ysdl 2HUd
284 Yol ISl xd]l dell 830l sl GaAv 53 d YxCiofl
sig R AsAHi s2d a2l 5 clis] 28] Aell :sHA ald] As
ARV VI3l Adioll Uicol s2d ofell. 44180l s31u1€] 241
AIA doj SIRIEAR] AR YRUR SAIHI [ovs: oflasd 8,
ARIIIA AdiAHi 2119 oAId Aed] sFlaIEloll Baadui
AU Adi Al siHell sFAIEl &Rl AAldl Bdadui
gRlol Ad] 65lsd wRIAd 8 5, 2 giqd wd] & 5, H/P
2214] 2118 ar. 13/u/22 Y&di Sl al1lste caq&iRof]
Adl Edl ot 641, " " g1t vid] & S, A HI2 2412141 211€) .
13,/4,/22 Ued! Sl aieisla das Eds &d el d yl
g 8. " "2 g1 udl & S, A HRIYIA 21¢ 25H &/€
Gedlof] 219 6d]. " A qia vl & 5, A AHRIYlA Sl
c/¥Ef] 253 2119 of &dl."" 2121l H 2419¢ 618 GEdlof]
253 1] 212110 SIS 254 Hal w31 $219d ot¥ll. " A it
udl & 5, s 1< €] 2y AS sIGoe 222Hoc HiRI A5
vidig 8." " qia vid] & 5, 25 1< €] 2y ds vidial
2eHoe  H¥G dl.  1/9/22 ol A¥ AR
218, AH. U], 321, AHlaidior €] HiRl G5 viicid 3l 6
IV, cRAIE A ¥ 1Ed21 3Ulel & cIvl Hal cRGIIE d ¥
&1 3Y1ei1 AS divi Ad $G 3YIe Ui v ¥ S219d1
&." "4 qia uwd 8 5, ARl al. 1,/9/22 a1 2% ¥ §d
Yl vyt dru HiglAd LA, €] AHloiciiger HiRi
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AR VIR ofId Yol Y SAIHI AH1Ad B,

"Section-56. Indorsement for part of sum due.- No writing on a

negotiable instrument is valid for the purpose of negotiation if such
writing purports to transfer only a part of the amount appearing to
be due on the instrument,; but where such amount has been partly
paid a note to that effect may be indorsed on the instrument, which
may then be negotiated for the balance."”

AHIH, GURISd Sigjall dIdIEg Llal Adi, A UR &
5, slg 9214 uid Gudll duieigdl d uid Guell aell gldig
FRlidl 283all g5 AS 191 doiEld sdlg) AlAYa &g
gl dl Ag slg yel duiel d uvd delgdioll &g HI
SIUEAR}] o1®f], U Vlofl 28 i1d: Ysdl EdiAi 241d] gl
IR d Ud BGU A4l HddGidfl olitiall 21 s3] QASIRA Vol
ARYYl d ud dlisldl 84 Hi2 geid] ISR, &1 Ul
5ol &Slsd  tAld  Adi sl AR uviAe
3.3%,U0,000/— si¥ed0ll Aell 253 U2 Adid oflsad]
ed] 2Aal d V2 s3Ale 1o As ARIIA sRUIEla 2 Nd
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AIJEL-SC 69962" oll URI—RS 2ol URI—-C Hi SUIH| A1dd
AYAISa U HIR” 8, ¥ 4| YSIEloll 220d I UIdR ofld Yol
Y SRAIHI AH19d 8;

"26.  The appellant contends that the purpose of Section 138 of
the Act would be defeated if the dishonour of the cheque issued for
security is not included within the purview of Section 138 where the
payment of a part of the cheque amount is made. It was contended
that it would lead to a possibility where the drawer of the cheque
could evade prosecution under Section 138 by paying a small
amount of the debt while defaulting on the remaining payment.
Section 56 stipulates that if there is an endorsement on a
negotiable instrument that a part of the sum mentioned in the
cheque has been paid, then the instrument may be negotiated for
the balance. Section 56 reads as follows:

"56. Indorsement for part of sum due.- No writing on a negotiable
instrument is valid for the purpose of negotiation if such writing
purports to transfer only a part of the amount appearing to be due
on the instrument; but where such amount has been partly paid a
note to that effect may be indorsed on the instrument, which may
then benegotiated for the balance.”

"29.  Under Section 56 read with Section 15 of the Act, an
endorsement may be made by recording the part- payment of the
debt in the cheque or in a note appended to the cheque. When such
an endorsement is made, the instrument could still be used to
negotiate the balance amount. If the endorsed cheque when
presented for encashment of the balance amount is dishonoured,
then the drawee can take recourse to the provisions of Section 138.
Thus, when a part- payment of the debt is made after the cheque
was drawn but before the cheque is encashed, such payment must
be endorsed on the cheque under Section 56 of the Act. The cheque
cannot be presented for encashment without recording the part
payment. If the unendorsed cheque is dishonoured on presentation,
the offence under Section 138 would not be attracted since the
cheque does not represent a legally enforceable debt at the time of
encashment."

AIH, GURISA YSIEIHI olIHER AURU AEIA LU
AME[G1AH,2¢ ¢ ofl SEH-USF HI SAUIHI AHI1Ad F2AUlY
del A8 GRIH, 2 ofl sdH—3¢ Aoddall AU
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?J-IE,IC-iCIQ'i €R1lol ollHEIR AURU JHEIAd €dRI "Dasrath
Trikambhai Patel Versus Hitesh Mahendrabhai Patel, 2022 (0)
AIJEL-SC 69962" oll UA—R¢ Hi SAIHI AHIAd AU IS0l UR

WA B, ¥ Al YSIEloll A0 YR of | Yot Y SAUIH]

A11dd 8,

"28. A Division Bench of the Kerala High Court has held in

Joseph Sartho v. Gopinathan, (2008) 3 KLJ 784 that since the
representation in the cheque was for a sum higher than the amount
that was due on the date that it was presented for encashment, the
drawer of the cheque cannot be convicted for the offence under
Section 138 of the Act. The High Court of Delhi addressed the same
issue in Alliance Infrastructure Project Ltd. v. Vinay Mittal, ILR
(2010) III Delhi 459. The High Court observed that when part
payment is made after the cheque is drawn, the payee has the
option of either taking a new cheque for the reduced amount or by
making an endorsement on the cheque acknowledging that a part
payment was made according to the provisions of Section 56 of the
Act. It was also held that the notice of demand which requires the
drawer of the cheque to make payment of the whole amount
represented in the cheque despite receiving part repayment against
the sum, before the issue of notice, cannot be valid under Section
138(b) of the Act. A similar view was taken by the High Court of
Gujarat in Shree Corporation v. Anilbhai Puranbhai Bansal, [2018
(2) GLH 105]."

AIH, GUAsd YSIElal MAUING RLidl a8l &l
Uall 34l 65lsd €la Adi, AR ARIIA svI1€la dall
SIUEAwl Edlofl Ysaell HIZ 31.3],U0,000/— (45
31 ol div uBRE &R Y2I) ol s3RuIEdIN] As
AUE &dl d As dRIYSWR Wd K Foll Hidrel oflZlA

ARVl dl.9v /05 /0% ofl A% AIUUIHI AHIAdA AHa)
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