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U ofl SEH— 3¢ 3 ¥ USRI 19 Hi AHIdIe & al d
USRI URIACH &IRI ACT-66 of 1988 w.ef. Ist April 1989 &
A10A SJAIMT AIAA a1 USRIl USUl U9
URIAC0ll B Aol RIET ¥ &l dal dIFAR™AI of 1H. AU
HEIAA KRIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
AIJEL-SC 75934 oll YSIEloll YA 12 ial Wl 1w Hi Yl
sdi ¥RIdd 8 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f- Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AHIH,BWRISA  YsIEH  AwBofllud, acca ol U@

Q9 (sdH -3¢ &l Q<) al YUSUl UI9Nal] YRIACH G FAE)
QUsd sl ¥eNdd 8 5, Ass Ysaell Hi2 (v
[Ascu dlE Asoll [ALAoflRudIo Yoi : 22ld S 10l Aol
Asall BU1dl 54 10fl 2425clal MicRiIGa AMUdIall & . Ui
Ydi eisla (ol AUl oy AISSA SREINAR As 13
$dlotl §Aal Aaiield catidlal aiielisly RiIddl Yol
a®ll  AYdItER MeIal oflxcilel sal Aal [Edidd] eled]
ARuiiHRH dal ay siRiaid olelid]l AHUUR dASARg]
[elaiRel did] Is1x AHal U2isRal dicll sigofl siRiaigl aiell
UAR of g us d HIe »sul o Holl A5 A gl

YRIAMI £I21 USA SAUIHT A19d 8. Al SIHoll AR
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[Q3e AR AUEolluH, ¢ ofl sdH A3¢ Hoydall
NI dotio] dBIHA HSUIHI AHIA &, AR HER Slojol]
21d1Ef MHodJall [AAIUI ol HIZoll AIURIS dcdl Llal
Adl ARid %33 & val Il Yslelfl RNl ViIcR
A(Eolluofl saH—13¢ oflA Yot 2Y SAIHI 41 B

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”
AIH,A(E oA, e ol sAH-a3¢ Hi AH A419d

Foldlg A sAUEUA d Yol YJUR SJAUI HIZ AER
SAHoll AHIURIS dcd] AEIA AH2 2URYE] YRAUR S ol
BB, dAedl Al AEIddg] LIl alid . AdRU VlEIAd
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR MRILU LA YSIEl BUR
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WA B, ¥ YSIEH  ollH.AARUY  AEIHd &R
AlEollun, ¢ ofl saH—a3¢ AHAouAall (A211UIN alof]
8SISA YAUR Sl HI2 ¥ AHIURYS dcdl FUIEUS YaR
Sdloll 8 8, dofl UAUT 5241 ¥eIdd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH, GURASA YSIEIHI YR YX¥of, SIAIEUS AHEIdd
A2l A 651sd QURYL YAUR sdlofl % & §, AU
AAE As AR AHA AYYl 2iAd: €Y § oY
FUIGEIR] AEI SAI HI2 Uld [aieiiddl elh ddi Gis uiidl
GURell AS AMNUUIHI AHIAd &dl 2ol Al As Ysaell s
dlotl oI5 Wd S &dl. dgHi A ULl uRUEl YAR
SAlo] W & F, ANUUIHI A41Ad AS (oA SAUIHI 241Ad
AHAHJUEIAT CRRIT HIZ Y SAIAI A1 &dl. dYHi A
Ul YRUR SWlg] 28 8 5, sARUERA sRuelE] [oRid s
AHAHYTEIHI Jsall AdIsIR &AdIo] A1 JsHi wendd
2530l Hidrell s2d1 AHivrell o121 2RIVl 21y 2419d
adl 2a ddl oldld Heal difluel au [Egdai AHionell

Hxolofl 284 YsudiAi ARV [orvgn 213d &dl.

AER SIA Y &UJAd 285 URefl YRA] LIl AdIHI 419
dl, sARAIEUA Uldiall 54 YURR Sl HI2 Ais—ou &
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(20)

SRl AloieatiHl 2a3UHI Yollofl Y A & Hal d
yailofladi Uldiofl dis—oqa ofl sRueni wendd dHiA
gslsdlal dmafl el sluied AnaisiR] YAl Y 52 8.
AER SIA SFNAIEUS ¥ YRId] 2y SAIHI A419d 8, dof &9
ugdlefl [QaradR YRAAsI Heuisa su1Hi A19d 8. Ay
oAU Uldioll 34 YAUR 51 Hie ¥ 21D YIUI Y
S B dol YLl LAlal AdIdi A19d O Al UASRI dF 2
GlIHER GRU AEIAA Aol ollHER ADRAU  AEIAd|
YSIEIRA HIolGRR AU AdIHi A419d B.

sARuieud :y Avlls yotioll a&il 2y sl AH1dd
Aoy dIA%ofl A1 +418 AE[cRuHl  sHH—A3¢
AHodJall (A1 aiiofl A16fld]l Aec] veldd VHoHiol
AUl dRBRIHI Sl &l ® ol A YXO
Al GRAH, 2 ol sdH—a¢ d¥l sddH—a3¢ Hi d
Aol F21d1g 520141 A11Ad 8. ¥ Slojoll UAUT YSIEIo]]
AR01d1 UiIcR of|A Y0l 2Y SAIHI 1A B;

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration;
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity,
(d) as to time of transfer.that every transfer of a negotiable
instrument was made before its maturity,
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;
(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;
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(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GUsd Slojoll MUl dAUIR Adi dHi SJAIHI

AHIAd 21 HYGloll FofHlol STUIElfl dRFRIHI SAlal
B 8 Vol d Y¥O % ASUR AAH Alolld AR 5, ARNIA
SAAUIElA As AHANA 8, AUl A%2NHI 2] ViojHIal §3AUIE]of]
ARBLIHI Sdloll B 8. %1 AHRIMVIU A1 JojHlallgf VISl
SAIHI AN W dl, 4| JojHlall Al aBrIi s3]
ASIR olel. 1 5, SIS dB/RIHT SAIHT A19d
AgjHlolall doll YUR $dI HI2 [aiLiIcHs Aol oiell,
U3 AUl gfHlollal AU Aol o]l Yrpdl dgl
YRR visa s3] s B. ayai, ARNRA dal
AgjHlollo] viSal $AI AU GUR Yoilofl ud] o g
ddl siRueloll SI¢ (oiaH ofell, usg ARIV] 24141 AgjHlallef
visol s3lAIElGl Gazaul sl d&i 28S el Yrdi ue]
S3 A5 . AR sIA WRjAR sApleUd ARV [A3ey
AU(E[G1RUH, 1< ofl SHH—13¢ HodJall QI ool
8SISAd YAUR SWI URA B, AR Slooll MAUl ¥
SAUIElfl dRFRIHI ¥ ojHIol SAlall R/’ & A VigjHlal
A[G[c1uHoll SEHH—AU¢ deI SHH—A3E AHodA S
AHIAA F2AUIY HYSH SAloll 28 & A&l FUR A| AHgjHlof]
UisollcHS & ol AId| AgjHIallof ARIUIUE Visal Sdlg] 28
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8, AR Al JgfHlalla) vise sd] A s3] USRI q&l dal
AgjHlollo] Uisel Al HIZ YRAdloll oI%l Slotl GUR 8, d
AHIoid HAofl AEIGdD] LIl olIHER AURU EIG IR
“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16~
GUR URILY UAA YSIEl BUR AU B, ¥ YSIEIHI GlIHER
AGRY AeIdd %RI oflA Y¥o AUdISol SAIH] A19d &
5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
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It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(10.4) AAY] A olltd 93] & 5, A(El61uH, 1< ofl sHA
—A3C Ao SAUIAHI A9l AgjHIol A ViSalIcHS VajH ol
8. ollHER AUIRU JEIAd ARl Al8 oAl saH—aa¢
a8l SEH—A3C Hi SAIHI A19d Sigell Uil A9
AYRIUR Aals YSIERAHI doll [Aga UUT 5d &, Yol
8d uglell Ysielol MRAdl ViR Y RAIHI A19d B.
gy, 23e A oy sl %33 B 5, A Sigjoiall AlHIoY
Rictid 8 5 AR SIRIEIHT VIRE 21d1E s3al A1RIUT GuR
Y1910l oo YSUIHI AI1AA &I VHal AR Slojofl VHafHiof)
AHRMa €1 &ldI i3g] SAlg) &l B AR olIHER
AdRU AEIAdall 2RI Hiolofld ouRiLRIofl visUls el

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU?
URILY &Ad YSIElall U1 R Hi of]A Y0l AUAISl 5d B;

“22. .........One of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
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exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(q0.R) YA GlIHER AdRU AEIAA EUIRI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

SCC 35 Hi AlbleiRuHdl sar—aas(A) ol BT i
sAdd B 5, As duid dAcRLlol aiwaell dsa el
CIRGIE SAH—U(A) AHodd A JofHlol s3] ASIY 5
dal A9l AHal UIH IR B. Al VHoHIol ViSal YU AZ
dg AojHlel & ol UlAUIE]l AUl VHgjHIolef AH[Ad U1
2% 3ol visal 53] AF B. olIHER AURY AEIA LURI AER
YsIElall U1 AR Hi AUdIS0l S| B 5;

"12.  Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
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consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2

(10.3) YHi SlIHER AR AEIAA &RI M.S. Narayana

Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC
39 Gu uRlity 2Ad YsieHi AlbleiuHodl seH-
1< (AN), SEH—A3¢ AUl SEH—3E ol Slojofl Uit o]
[Qqa uAT sl wAMA S} B 5, sAH—1<(A) ol
SHH—U3C AoUoll Vojdloll A VisallcHS AojHioll 8.
GYHI SlIHER AUARUY AEIAA LURI HER YSIEIHI  “may
presume” 40l “shall presume” UACEail A o] @?:(1(1 ollge
S A€ YSIElall URA-R< Hi AUHIS0l A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
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presume’ cannot be held to be synonymous with ‘conclusive

»

proof”. )
A1, BURlsd YSlElall WRA-< Hi olIHER AdRU eI

&RI NG RAUUIHI A1dd & 5,  “shall presume” RACE
"conclusive proof” ACEall AHIcl1e] ACE Bl A5 al8l. Ui
AR YsleHl Yrrdl Al8feiuHed] sdH-03 Hi GAU

"proved" Ao\ "disproved” ¢€al AeAIHi Al defl [d2qd
AT 5201 URI-30 Hi oflA Yol YISl A B

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHI SlIHER AR AEIHD &RI A
YRl AYAISal S41H1 241dd 8 5, AR Acidld oiuIg
2% Sl HIZ Al YAdl Aud] ¥ dg ¥33] aiel. sulE]
SRI % Sl YA 2% SAIHI A19d 81> d YRIdI U AHIYR
AVllal Y@l vAgjHlolle] visal S AF B. olIHER AdRY
AEIAA &RI HER YSIEloll WRAI-3R HI AddISe S
*RIAd 8 5;

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.%) A1 dGISS olIHER AURRU MEIAA LU Rangappa Vs.
Sri Mohan, (2010) 11 SCC 441 i SUIHI AHI1Ad AHYHISal

lol Al Acd %03 B ol A&l &Idall YSIEloll AN
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VIR olIHER AdRU JEIAD &R AHE YSlElall URyI-15

WRI-’¢ Hi SAIH] AIAd AHUdISal oflA H¥H Y SAIAI
A1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”



GJIM020108722020 20 Criminal Case N0.8912/2020

E.:'E.
e

(‘10.11.) GIHER AdRRRA  JEldd &Il Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 M1ty &JAA YSIEIH

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAA LlolHi AU] AE YSIElall
U2l of. 3 Hi ¥RIAd O 5;

“23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) 1t is not necessary for the accused to come in the witness box to
support his defence.

AHIH, GURISd Ysleloll wAMd RiLdid] L2l Adi
a2l A8l saH—U¢ Al SEH-3C HI SAIHI
A1Ad Slofoll 2AojdIall Acitlla ordg LAlal Adi FUR i
Slajoll AofHlallg] Visol sdlall ool ARIMlall 2R B, AR
AR A€ ojHlIallaf visel 5] A 0l s¢/ utudlell s
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(29)

A5 B d GU YRIIRUI AAR ofIHER AU AEIAA &R
YslElHI WAUINd sed Ritsidiel «idd & d yxoio
eslsd il Aull sARUIEUS Y YRIdIRle YRIISol &
ugdlefl sA1Ai 211dd B.

AR sIA FUIEUS Y 8515 Al 8S URell YA
dAIR ddi A s1A sARuEUd dis—ou Yl slUIElg
ARcAUIRIg] A12IUal 3] Y SAUIHI A1 B Vol FHI Huwucd
dlA Ais—09 ofl sRIEdd &5lSclo] YoRIddel 2t B,
A€ §1A Y YR1dIofl [Agd UUT S 242116 A€ FAH o]
Ad] &slsdl & ¥ [adlaiela 8, dal 238/ 2y sAIAHI 2419d
8, d HY¥ol Al SiHall AR AHIYdIN  Aceug%5all
HIURIg2R 8 Aol Ais—a &l Y SFRUIEUIN] AS AIYAIY
o215 oflHol] UZlall & ol d AsHi d Ulail UIulgfeR
als ARVl 248l 8. agyyai A &slsd el ofloidsA3] 8 5,
Ais—2q &l %Y As "2 Gl QIR" all A A1 URd KA
8. A 8slsd vl oflads:A?] & 5, A€ sUIEYIN] VS Ud
sdli SARUIERA 2Rl ¥ Hiden olldl HisAd d Hivrel
allZlA o1 ¥di ARV A1 SiHoll 31AIElA AHis—a5 €]
allglReoll ¥dIot d@ll A1 oilél HisAd.

(22.9) AR 513 sARUIEU AAis—u &l Adicaiiioll AU

Y s} ® ol A Aedd wARUIUA sRIEloll ([Aqd
Bdedyuit SAUIHi AH1dd 8. % €1RAlal SARAIE] &Rl A
esIsd xRIAd 8 %, "2/ Si#otl 24121Y] #12] Y2l @R
wdlear elarell oy @." "Hri HEIY 2RI /2]
Y128f] A4rR—-yvit quia Ylaaeil ciaurRdd] wle] s3dl edl. "
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‘adl dloae] ¢PiR 9l d Hie evidg uis old el ddi
AGIdall ¥AI6iH] SFAIE] ¥eId 8 S5, R SIFYeleBS
oIAd 1 8. ASIE A¥el] slarye1exs ofla iUl &2,
al d yed evidd] ofla gs#HiEl] dlla 1uar eal” "uisi
oflcaii 67211 D.421.8] of, 2c21 28 of., Udlef ot/ [QI2
Qo) ud] el 8. " " aia vl & S, #12] yiA 44412]
V&loll otizigl AY olla or€l] & Fai ofld gt 25U UG
elel. " " qia vl & 5, A 1 s1H sodlse ofldgs i Sid
2y 52 otél]. " " qict uid] & 5, 4rRIY] #12] Yiel] ohr2totl
¥ ool wlE] s2cti 6124 dofl aflés 431121 [E2416/] 11USIH1
ad] ely 8." 'd Hf [Ads Hed SIURLctoll otlEl]
A9H agl viaIqe] lacidl &l 5 $H Addl 24didal)
¥q16134 212411 ¥©11d & 5, vicidE] atél] [aeidcr 21¥H
[aciidl &)1, " "AsiE avel] w4 Slayeies A¥Ha
[aiciidlA &1 A ued! oy d] A¥Ha [acidar 6ai” "2
qgia uwdl & 5, ¥R uls dla clodld cur dal
2.421.2].01 GH2] 52)a ollc cratiqqia iag el 8. " "
gia vl & S, 2% vl wdlE JAICIH] alé 4RI
AaHnd s2413/ 21dd] &1 8. " A diq v & S, H
A1) ¥ 2 514 2y AWd] ol " "¢ d&leil oid
Ylois1s &Ridal aell. " g Udlall alael] ids d2i ys
S186 5 8. " "Hal ¥ dicdl] viorR atel] 5, ¥R Udloti ot/3]
2195 d2I U2AS SIId S2ai &1 R W&l otidef UlolSIS
el ¥32] &." ¥ qia w] & 5, ¥lsle FicHI MR Slof]
Y128l] 5ecl] 253 Agidl] 8, sla 52l 254 £didf] 8, #Hi21
Gyz 5ed] dlat & d oléf] Qo <ifAd] 61 &." "dHal vioi2
o¥l] s, 21 =2lsle Auléai ois] denar ARl ot
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eAldg & & 5. " "AURI] A1l Aocy1gs01! HidISTotl
E2¥Y 6l Ul d¥] gl o] L&) S2al &le dY
efaal 211412 Y191 8 § ¥ dotl ¥dicii §241E] ¥eld
& S5, d 2 514 olld 2y 21Wg 8. " "4 qia vid] & 5, /Ads
Hed SIUlRelol A18R18%s 21202421 a2ls s2le1E Ervid S¢
ar¥f]. " 'H A2l [Qds Hed SRRl otld] Y GIRiod
Hadg oéll." " qia uwdl & 5, Al [Ads Hed
SIURIctoll oi11€l] 2.2921.E]. oiciz yer Aaddr el " g
22 [QAs Aed S1UIR2Iotall otlatl ofld claticic] o], " "
qgiq vl & 3, & deff [Qds Hed sllRdidl oiiHel] Slef
&) s2a) a¥ll." A qia vl & 5, 2 Sidall 121l
Heref Qs Hed SIURSIal 211€) Slef ¥ <6 §2¢ atéll. "
U diad vl & 5, 2 SiHal AHRIVIA A2 [Ads Hed
SIURRAa101l otidor] s 4/9d] otell." "2 qiq v & 5, &
Slef dsail e [QAs Hed SIUReIotall oll#a vilg &219d]
alll." A qia vl & 5, & Sl dsaui 2 [Qds Hed
SluReIololl alldaf viig &RI19d] of &1 241€l] 4RIY]of] 25
a5l ollvd ot¥f] A%y ded yer &dd a8l " A qia vid]
& 5, 2/5—93 q101] o)l A2l [Qds Hed SIulR2oiall
a138f] HISAE & adl dotl Hlyige2 als ol HIsAd
8. " "Hal AI5— 19 q/0) A5 oicid]al Yea s & 5, A did
uwdl & 5, ¥ 25 [Ads Hed S1UlR2Idlall ofldall 8. " "4 dic
ud] & 3, ¢ sicdl] sl [Qds Hed sIUR2Aatal oi#e]]
q@19d a¥ll.” A qgia v & S, urRlYla [Qds Hed
SsIuR2iol als Sl alcles HIsAd adl]. " 211 ARG
sAA1€loll ¥ Bdeduld sUIHi 241dd d sl ARVIUA
HUAcd Al oAU Gueld s B 5, sAUIE YXOlall SIe
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gaisly geRr ARV sAa1€]l AqA  ([Ads  Aed
siuR2latoll 119 52 otell 2l sFARyIEUIN] JAsHi VY A5
[Ads Aed sluRRUcle] ol FRINAYIHI A1 & FAR A
Sidoll s3RAIEl AAA [AAs sIURRAsicll MU dl%
sldioll sFRUIE dIdd & Bal ARIRA AA ([Ads sIuR2a
A1 s1Y o USRI RIYsR sd o 8l A1 s31E] Ve
AR Ui S1g sIuEA0] AR] UYd 51 ESER ofell, 21|
2oNAH1 s3a1Elol] A1d] 85Isd 5, ARV sRUIEUIN AJs
doll sIRIEAWII Ediofl Ysdll HIZ2 ANA d &5ISA YRAUR
adl otell. 2ARIIuEIe dsAR d&il Y YRl dUIR Acti A
651Sd U & 5, Al SIHall SIRAIEl %R slddl] sAlE
"AA2 ([Ads Aed suRRIa" ol alid] digdidi 21dd 8,
Al siHall $3UIElS] &Slsd Hxol A1 SIHa 2RI 3IUIE]
yiAe] Uldoell ¢ialiR uile sdi alj s31aIEl ol AR
U YIS Aoiedl 22U Nd &Ad 8di 2Hal sUIElA AR
A1Y eRd duisly geRr U2 §d 3.%,23,5U9/-—
AURUIA g3UIElA YsUdioll di &dl 2ial d SIUEARa
gdiall 2dIsR s3 A1 sIHoll ARIIRA Il 1IN
AoeM1gxBall oiH] 21 2d.21.24.218 s, ¥R
uilall §3A1E] UE] "([Ads Aed sIURIa" all oliHall JS ai.
00090C dl.oq/99,/R0R0 dfl A%all SIAIElA ANVY X
As dl.03/99/0R0 ol A% "S5 221y 61/ S1212 " ol A
19 Ud 53d. sRA1EUA Aol A1 8slsd 2ded] Ais—aq
&fl s2lu1edin As dl Ais—aR &l As 2edl AH] A Y
sd 8. 2| A sslsddll aily 52d] %33 & 5, I SIHal
ARG A &slsd dlsa & 5, sluiedinl As dloll
ol viidioll & il slAIEUIN] AsH] d=idldl] Ael 8. dyHi
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ARG doAigl siRldigladl SlguRl doiss s3AIEYIN)
As ¥ [EdA sAA1E]RA Aol s Wididi ¥l spAdd d
[Edd d=dlall ols uiididi AsHi wIdd Fed Yg cisia
&g ddl sig eslsd Y s o], 18], AR s2RUIYIN)
AsHiofl A8l ARV 2dlsd B, IR I EIAdg] Lilal
olld. AURU WEIAd &KRI Sanjabij Tari Versus Kishore
S.Borcar;, 2025 (0) ALJEL-SC 75934 oll YSIElall Uy U &l 29
Hi S AYAIS0l GUR ¥R B, ¥ 1 YSIElofl A0dI VIR
of|lJ Yol Y SAIHI 2419 B;

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.I- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).

16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, BURISA YSIEIH] SAI AUdIS0l A8l 618 URell 524of]
8slsd &lal Adi wAR AHIRAJIUA sluiedinl Jdsaidl
Aol 2dgloll 2dISIR Sd & Jal A€ AJs dAdlall As

uidlall 8 ol sluIEUioll 5Aofl &Slsd Yxol AER VS
SARUIEIRA dfloll ol UidIHi ¥Hi SAUdl d dRIYSD URd
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Aol Al SlHall ARMIA d sIRIEABWII Edial] Ysyell U2
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SAUIHI A9 AYdISal U AR 8, F I YSIEldl] A0l
Ui of | H¥ol Y SA1H1 A19d 8;

" 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."”

qga-li, SlIHEIR AUTRRU HEIA &IRI Rohitbhai Jivanlal Patel v.

State of Gujarat and Another, AIR 2019 SC 1876 BGUR ULy
&JAd YSIEloll UA—-R0 Hi AYdISal Sl ¥RNAd 8 5;

"20. On the aspects relating to preponderance of
probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118

and 139 of the NI Act....."
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