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seloll s2d ofell. A, eiellsell soiy sl AIdd aiyell
Mdaciel slddHi AS.AA.d y2laiel HI2 HIsddiHi AH1dd &l

d ssl o Yy2ai2 s=Ai¥i s3luE uat [ersn 21k 8,

S.2l.el. q, S.2l.el. ?, S.2l.el. 3, S.2Alel. ¥, S.2Alol. €,
s.2lel. ¢, S.2lol. oozl WdlA  sHUIR) el e
AA1a A0S yel s1AIE Uaiell SAHI [8d eriadl 2A18il2A) 21el)
25121, s&didl & dISlHi 25 s=AMI 241dd dell Hidls sI9ei 3Ny
eldigl S3IAIEHT Sel SRARMI AHIAA O. dUIR SellR AHHGEIRe
Bae duiRd dal ddl sé&didl ¥ dISlHi 25 s2d d waRilall Hidls
SUIYEIR SINEI HAY &1 ddl SIF €dIdY) dAIA ANdd &1l
S duRl s2a &l dd YRI AHIAd o2l dul S2etlz AHHAEIR
oilell dal Adl sédidl ¥ 2idy eiRell olledl soi¥ 2Ad
8 d & sudl Aal disell © A sudlell 2Rigd JlEIsIZlg [G1dget
slad eldig well AHidd oell. yzidiell yeifld 2d Riegid
AHopilz AHIRAUIRA WdlRt Audelzedl sivdlHi s Widle AHdElRe)
2012l RUAIGUICHS  2UJUell  SUdidell  Sell  s2d &1
dl d sudid a3ucll seoll YAdiHi Al A4l Asi el el
S.2l.el. q, S.2l.el. 2, S.2l.ol. 3, S.2l.0l. ¥, S.2.0. €, S.2l.09.
¢, S.2l.0l. qosiH) Uldl2 sHuI13] dAel) 2012 s=AIHi AH1dd et

Aoieldetl sUidid 2U3uetl Seiefl Y1aMi A1@ 21uil ASIR cEl.
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q§. sllHEIR V= elgs)é €12l Mansibhai Mulubhai Kathi
Darbar Versus State Of Gujaratell S2Hi AMNAHI  A41Ad
\QIDSIE] S & 2012 (0) AIJEL-HC 226798 u=2 ufRieg) 23d 8 d S
Yslei 621dd 9 s,

6. From the record it clearly appears that the Panchas have not
supported the case of prosecution. It also appears that, except
the Panch witness and Police witnesses, the prosecution has not
examined any independent witness to support the case of the
prosecution and there is no mentioned either in the panchnama
or in the complaint or in the deposition of withesses that the bottle
was sealed and intact and there was label indicating the name of
its manufacturer. Section 116B of the Bombay Prohibition Act
would read as under :

"SECTION - 116B - Where in any trial for any offence of unlawful
possession of liquor under this Act, it is provided that the accused
person was in the possession of any sealed bottle bearing the
original label indicating the name of any known brand of spirits,
such as whisky, brandy, rum, gin, club-cup, liquors, milk phunch
or of wines such as champagne eftc...... and the name of its
manufacturer it shall be presumed that the accused person was
in possession of liquor."

As per the said Section, before a presumption can be raised
there-under, it is necessary to establish in evidence that the
sealed bottle was bearing the original label indicating the name of
any known brand of spirits and also the name of the
manufacturer. From the record, It clearly appears that at least the
condition regarding the manufacturer of the bottles in question
has not been fulfilled in the present case.

7. In the present case, it is clearly appeared that the Panchas

have not supported the case of the prosecution and there is no
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mention in the panchnama regarding the seal and slip rapped on
the bottle and the recovery of muddamal from the applicant -
accused is also doubtful. No independent witness is examined to
support the case of prosecution. There are also number of
material contradictions in the evidence of withnesses. Therefore, in
my opinion both the Courts below have committed error in
holding the applicant - accused guilty of the offence charged

against him.

SlIHEIR  J¥RId elgs\é ediRl State Of Gujarat Versus
Sureshbhai S.Patelotl S2ii 2AudiHi 241dd Ysiel s & 2010 (0)

AIJEL-HC 224081 uz ulRiegl 2dd 8 d S Ysieri s21dd © 5,

The Trial Court has, after appreciating the oral as well as
documentary evidence, found that pancha witness - Kantibhai
Kikabhai declared hostile. It is also observed by the learned
Magistrate that panch witness Kantibhai did not support the
Panchnama at Exhibit 7. It is also observed by the learned
Magistrate that the complainant has not mentioned as to how
many bottles of which brand he has seized. It is also observed by
the learned Magistrate that when panchas are turned hostile and
did not support the case of the complainant, it would not be
appropriate to solely rely upon the evidence of complainant.
Thus, the prosecution has failed to prove its case beyond

reasonable doubt against the respondent- accused.

M, BGuRlsd AT s3] A SA YsieRrNH s2pdd  Rigid
AHofil2 Y12 U™ 2A8Elel S3RlIgUat $3] d1R-d AIGE YIER IRl
@2 A5 HIY STRAIE Yrdl R AR Avd]l AdiHd] ¢
dlRlRl a18l. ¥ U A€l S2NRAUIElel SAel 2AHel AU YId) of

AN AHY HEIHIGot| 2ild 249 2dlu s2d &diol) *is| Buyidd) &l
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dell diei 2A1RMlell deseHi 28 8. dER JvRId &IgsId iR
Yoy dnileg diidl [ 222 xS dv=idell SAHI AIMAIH]
AH1Ad YSIEl S ¥ 003 (0 RAHIINYE-AUA] 0u0a U2 URiEE
23d © d SA Ysleri s21dd 8 5, U A&ARA s2RAIE yaiell
SAol AHelol ANG alg) AHa UIdIA AH[ESIZRA UdAetiHlal] A4
A1[Gid s=al siny dlel o &dl. ¥ Ustimiell [Aaid yaiz 23d o
el UetiHial YyiaiHi diRll sl «18l. 241, GuRlsd AT s3I
A dHiM yRAdl dal ddl eldell s 2Ad AHis U3 ol 2lsu)
UetiHiell [AoIcial 212 URietiMiell U RAIBEIell qoiloflell 243eie
HAOA o2l se&didl ¥ dISIHi 2S5 S2d A wa2llall HIAIS SUHIEIR
SINE HOY 8121 ddl SIF €dldY] dARA HNdd &l S Ul
s2d &l dg welRl AIAd atell. duiRl SReti2 AHAEIRE] YUilsl]
dal Adl sédidl ¥ Ay eizell ofedl su¥ 2Ad © d ¥ syl
Aol glisell © A sudflell ARisd 2RisI1Zle [e1deet olldd &ldigl
el AIAd otefl. qell Gulsd Ayl s3] A dHi Yzidl @& Adl
d2ll GuRlsd Al s3]l d SA YsierRiHi s21dd RiEgld da ddl

s3211E yalall SAHI IVl 2ASIRA Bcdool 2Ad 9.

21, GuRlsd AT s21 d aHp ([Aaidl daal 241 s 2y 2_d
Y21dl 4& ddl s2lRuE yat Ayef eiRium ([A=aiellal), Qisikéeld
d2l vahd yzidiell AHId S3RIE SIsd oAz Al SiHell
AHIRMIRA wiRiell Uetiiell (Aol AsRilz YEMIA sUIY 2_d
glalell eslsd <isizeld dd y2aiR s2aMi s2luie yal [orsn
213 el Rislell diet AHIRMRAISN drseiHi 4] YEI ciciR ()
U2cd aisiRHi [cief2 4| 241A 8. 241 s 24121 o, R &l u

ollflal vivdRll s2eii2 ARSI UIAAa] vivdell S2AIHT ASN
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2Ad ol2fl 2ol AR o, R 2l U oiAlel 512 AHal elvR 2uiid)
Asd o2, siveld) siRfaigl giriell saH 3u3 Vel sdH £ Hi
S2AMI A F2IUIY AR YSIEl w182 sSadl 24 (A)
¥ AHeldd ARl elv2] HIS s3] @1 Al () ¥ AHIRW)
$Sd €Sell A1 s2AIHi AId] &1l AH2dl (s) AH1R1Ula [61ElY €9)S)
HsAHi 41dd el ARl elv2] 33 atell. 41 s HEl ol q o
[s1ef2r ois12Hi AT A1 &1 A1 s13 2A1IR11RAG €lffd s21d]
2SI AH a2, 241 SIA AR o 2, ¥, U oliRHlal &IvR 2Vl HIE
o SAefl YSIEl WIER SRAMI A1A dl yel Al SAell ilcH
ylenHyi S1g S22 usdl ofell. o) AIRN] 6. R, ¥, U oAl
A2eIvBNHi YsIE) ¥IER S=AMI AHId dl slguel vaisize [Audld
A2 2IA AH o2l AHH, BuRlsd AAl s2) A dHIH eslsd dal
s\vel2) sifdig) elRlell saH 3u3 ofl Vel saH € Hi s2AIHi A1dd
I dA QAdl AR 6. R, ¥, U oAl deIv2)Hi
Ysiel w1gz s=dl Glld weig &l dal Yel o, a el [sef

@&l Adl YEl of. 2 u=c oA Yool AUl §SH S2HId ©.

- AHIVR) §S¥ -

siveld] siRfdig) giriell saH Wwe(a) Ao A1 SiHell AR .
(a) Agdeng  2lidlaig o, () uezeaRie GS
AHefl2) eflyeil aidal, (3) y2A2iz GBS 2Ag 2HY JiS, (¥) Mo
BS =1y [S2Mnldid eagis? vaRdld, (U) AsOIvAH] HSdIRAIAH
aaldBelel, (g) %M YduRie u=HIR dfl2l, (0) HléudRie GS
siel Hlny s2 dflzl aidlal gl Ulgloflia Aseddl sa

gg(a)odl, gu(A)g, ca Hyaoiell [z dyetiAHiell 2isiell diey

Page 19 of 21



S).S.0l.: 3CL/R090

A ©913) gscuoﬂ &sH s=AH AHIQ ©.

Al siHell AR ol R, ¥, U oilell AeIvIHi YsIEl wI1ER
s} 241Ad 81 AR . R, ¥, U ol SIvel2) sifdig)l gizlsl
SEH ¥30(A ) AHoudall ¥iHlol A ASIAG o &l AR AHIR1UIAal
2S1SHi 12116 2% &Ad FiHlet daul vidHuRs! Al §5H dIRlviell ©

HI ga’] A1g 2Iuidlol] HIEQI SRAIHI H1Q €.

slvel3) siRfdiglall siRIEle]l SAH ¥30(A ) 2HoUd M| SiHol| €25
AHIRM) ol. q, ¥, § oliRAlell 2216 2% 2Ad Yl dall ¥idHRjURS|

21 gSH di2luell €9 i gsﬂ A1g 2IUdlol) HIEQI SRAIH]T AI1Q 9.

Hemid Ay eizell ohedl dell oflazell el atiguin gl dld
Uleals ofle glzeRiz o2l sdlell §SH S2AMI AHId 9. HeHId
yladl  ¥ool  soi9 skAi Al sl eld d,
N.N.0U.N.200.¥33%, AS &IS| HleR AlRISA o. ¥.%.qo-1).).
gR0C 19 dAdNINIel ) Sl §SH SRAMI AHIAA &1 dl d SIRIH
S2AHI AHIA O Aol ¥ AER dIgell U=cd dAdNNIell §SH 2AJAd o
el ol 2Adla Ul2Asoilg ENRCIRI2 duii S3] 21€R digell U=l §S¥
s=dlofl AIERI SRAMI AId O, YEHIA UIdd] HYO SUY SRAIH]
AH1Ad HAIgd Slat 449 N SIg AN §SH SAMI AHIdd &1
dl a gsH iRl siH s2AHI AHId B el ¥ SIY AAdNNIG §SH
S2UIHi AH1Ad o &l ) 2dld Ul2=s olle gl A2 dui S3)
[eisia  s2dlell gsH s2aAMi AId O, HeHIE uwdd]l Hyo
SO s2AM AHIAd Adell o2l 249 duLlniel gsH 2JAd &l

d a s &4 syl AHId 89 AHa  AeR  ydel
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ofle)l V3 AN &sH 29d o &81A dl AHdld Jlas dlIg

EN2WQIAR dUI S2) AHA21] AIERI S2d o) &SH S2UM A1Q 9.

I YSIEl HIY dl. ¢ HIE : AMd Al w8 ol A¥ vicd]

HEIAdH] i) Adnid] sz sail.

2RO : YHIIIR
dl.R¢ /0% [0RE (Gig2l eAHvidId gl )
Alovi Asleetal s wYslead AYee, FIHeIR

YY SIS ol. YN0ooCU©
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