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"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AUIH,BWRIsA  YsIEH  AwBofllud, 2ccr ol usRW@

19(sAH -3¢ &l Av¢)a Ysdl el YRIACH Gl gRIE]
RUsd sl weNdd 8 5, 2Ass Ysdell Hie [yl
[Ascu dilE Asoll [AyAoflRudIo Yoi: 2&ld Sd 10l Aol
Asall BU1dl 54 10fl 2425dlal HicRiIGe AMUdIall & . Ui
Ydi eisla (ol YUl oy AISSA SREINAR As 3]
$dloll gcal Jaiield catidlal aiierisly RiIddl Yol
a®ll  A¥dIciER MeIal oflxcilel sl al [Edidd] eled]
AuiiHeRH dal gy sideiH clolid]l HHUUR  dASRARg]
[ciaiRel did] ISz el uaisiRal dicl] sigofl siRiaigl aiell
UAR of Ag us d iz »sudl oy Holl A5 d gRigl
URIAGI &Rl RUSA SAUIHT 1A 8. Al SIHall AR
(A3t AR A(EollAH,2¢ca ol sdH A13¢ VHoUddll
N2yt JYaiio] ABIHA YSUIHI AIAA B, YR AER Sloof]
211 AHodoll (ALAUI ol HIZoll AHIURUS dcd] L4lal
Adl ARid %37 & 2 ¥ Ysieloll WAl ViR
A(BrofluHoll sAH—13¢ oflA Yot 2Y SAIHI A19d B;

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
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money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.
Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier;
(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; and
(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.
Explanation :- " For the purpose of this section, debt of other

liability means a legally enforceable debt or other liability.”
AIH, A GIRIH, ¢ ol SEH-93¢ Hi SAAT 241dd

Fordig Aect UIEUA d dJoll YRUR Sl HIe AER
SEHoll A1URUS dcd] AEIAd AHS QURYL) YIUR Sdlol|
BB, dAedl 21 AEIdde] LIt olid.  AdRU VlEIAd
&KIRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR HMRILU LA YSIEl GUR
WA B, ¥ YSIEHI  oHAARUY AEIAd &R
AU(GollaH, 1< ofl saH—13¢ Hoddall [RA211UI Ioiio]]
8SISA YRAUR Sl HI2 ¥ AIURIS dcdl FAIEUS YuIR
Sdlall 28 8, dofl AUT S| ¥LIAd ] 5,

“..View in that Context, the following facts are required to be

proved successfully prosecute the drawer for an offence under
section 138 of the Act:



GJIMO020013182024 13 Criminal Case N0.862/2024

E':IE_
e

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH, GUASA YSIEIH FRIIUI HXol, FAIEUS MEIAd
AH21 A &51sd QURUE] YAUR sdl0fl & & 5, AUdIi
AAE s AURNIRA AHA 24Ul 2iAd: €Y § VoY
FUIGEIR] AEI SUI HI2 Uld [aieiidd] 8l ddl Gis uiidl
GURell AS AIUYIHI A419d &dl 2ia ddl As Ysdell sA
dlofl A% Ud S &dl. dYHi A ULl RQURYL YRAUR
SAlo] W & F, AMNUUIHI A1Ad AS [olAd SAUIHI A41Ad
AHAHJYTEIHT CRLIT HIZ Y SAIHI AH1dd &dl. dyHi A
Ul YRYR SWlg] 28 8 5, sTRAERA sRieE] [oRia sd
AHAHATEIHT Jsall qRdIsIR UAdId] A1 JsHi wendd
2530l Hidrell s Aivrell o121 2RIVl 2H1udIHi 2A419d
adl 2a ddl oldld Heal difluel au [EgAai AHivell

H¥ ool 28H YsydiHi AR (o0 213 &dl.

HER SIA Y AAA 285 URell Y14l Ial AYIHi 419
dl, slAIEUd Uldlell 3A Y4R $dl HI2 Ais—ou &
SARUIENfl AloieatiHl 243UHI Yollofl Y A & Aal d
yailofldi Uldiofl dis—oq ofl sRueni wendd dHiA
gslsdlal dmafl el sluied AnaisiE] YAl Y s 8.
AER SIA SFNAIEUS ¥ YR1d] Y SAIHI A419d 8, dof &9
ugdlefl [QaradR YRAAsld Jeuise a1 A19d 8. Ay
oAU Uldioll 34 YAUR 51 Hie ¥ 21D YIUI
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A 8§ dol U@l Llal AdIdi AHIdd O dl YISl af Y
GIHER GRRU AEIAA ol ollHER AdRU AEIAdOl]
YSIEIRA HIolGRR AU AdIHi A419d B,

sARueud 2y Avlls yoliofl a&il Y s AH41dd
Aoy dld%lell A1 18 [BfcRuH sAHH-3¢
AHodJall (A2 aiiofl A16fld] Aec] veldA VHoHIol
AUl dRBRIHI Sl @A ® ol A YO
Al GRAH, 2 ol sdH—a¢ d¥l sddH—a3Cc Hi d
Aol F21d1g 520141 A11Ad B. ¥ Slojoll MU YSIEIo]]
AR VIR ofIA Y¥ ol Y SAIHI AH1Ad B

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:

(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration;

(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;

(d) as to time of transfer.that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
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the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GUAsd Slofoll MGl dAUIR Adi AHI SJAUIAHI
AHIAd AU HYGloll AHojdlal §3NAIElf] dFRIHI SA ol
W% B ol d Y W ASUR A Alolld i 5, ARVIA
sARUIElS As AN B, Al ANANHI 241 VoA Iol STYIE] ]
ARFLIHI SWlall B 8. ¥ AR A1 VoA Iolle] VSl
SAIHI AN W dl, I Aojdlall §3AIElf] aBrlHi s3]
ASIRY oldl. o 3, SARAE dFRIHI SAIHT AHlddi
A lolofl dJofl YAUR Sl HIe [aiRiAIcHs A1cfld ofell,
U Al VgHlollal A1 el ol Ypdl del
YRR vise s3] s B, dyai, ARNA dal
oA lolle] Uisel SAI 1914 GUR Yoilofl AUl ¥ g
ddl sieloll SIg (oA olell, usg RIV] 24141 AHojHlailgf
visol sARUIElSl Gazduid sl dal 28S URell Yrrdl ue]]
S A5 B, AR SIA AR SsAAIEUA ARV [A3ey
AMEfo1aH, 1 ofl sdH—13¢ dHoudall [ U1 doiiof]
esISd YAUR SWI URA B, AR Sladl MGl Yo
sAUIENl cdRBRIHI ¥ VigjHIol SAUIall W & d iojHlal
Al (oAl sEH-1¢ Al SAH—A3E Hodd SAUIHI
AHIAE B2AUIY YOS SAIoll % & Al ¥UR A JAgjHlof]
UiSallcHS & ial AIdl VigfHlolle] AIRUIUSA Visel sdIg] 2%
8, AR Al JofHlaile) visel 3d] A s3] USRI a&l dal
AojHlollo] UiSel Sl HIZ YRAdIoll o1l Sloll GUR 8, d
alioid Alall AEIGd0] LIl olIHER AURRU EIG LU
“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16~

GuR HRILY A YSIEI BUR ¥R B, ¥ YSIEIHI ollHER
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AGRY AeIdd %RI oflA Y¥o AAdISol SAIH] A419d &

5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume” the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved’ which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
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presumption created by the provision cannot be said to be
rebutted.”

(q0.4) AAY] A ol %3] B &, A(BiciuH, 1< ofl saH
—A3C Ao SAUIAHI AIYdl] AgjHIol A ViSalIcHS VajH ol
8. ollHER AURU JEIAd ARl AlE oAl saH—aa¢
d®ll SEH—A3C Hi SAHI A1Ad Slgell Uil Aol
AYRIUR Aals YSIERAHI doll [Aga UUT 5d &, Yol
8d uglell Ysielol MRAdl vidR Y SRAIHI A19d B.
gy, 23e A oy sl %33 B 5, A Sigjoiall AlHIoY
Rictid 8 5 AR SIIEIHT VIRE dId1E s3al A1RIUT GuR
Y1910l ool HSUIHI AIAA &I VHal AR Slojofl VHafHiof)
AR €1Nd &ldl idg] SAlg) &l B AR olIHER
AdTRU AEIAdall ARl Hiolofld ouRmLRIofl visUls el

“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU2
URILY A YSIElall URI R Hi of]A ¥ AYdISal SA B;

“22. .........0ne of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”
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(120.2) GYHi olIHER AUIRU MEIAD £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

ScC 35 Hi AlbleiuHdl sar—aas(A) ol AT i
sAdd 8 3, As quid guciRIgldl oixgell dlsa el
RUIRGIE SAH—(A) Ao G AAgfdlal 3 ASK 5
dal 298] A+l UIH IR B. Al VioHIol ViSal g AZ
dq gjHiol & 2ol UAUIE] AUl dAgjHIolaf Aei(Ad AU
2% S3ol visal 83] 2AF . olIHER AR AEIA LRI AER
YslIElall URI 1R Hi AHUdIS0l S| B 5;

"12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
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court may either believe that the consideration did not exist or its

nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2

(10.3) gYHi ollHER AdRU MEIAA &IRI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 GuR MRty A Ysiei Alb ool saH-
1< (AN), SEH—A3¢ d¥UI SAH—3E ol Slojofl Uit o]
[Aqa uAT sl wAMd S B 5, sAH—1<(A) ol
SHH—U3C AoUoll Aojdloll A VisallcHS ojHioll 8.
GYHI GlIHER AU AEIAA LURI AER YSIEIHI  “may
presume” ol “shall presume” RIGE0l| Al @2—(1(1 gellde
S A€ YSIElall URA-R< Hi AUHIS0l A B 5;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive
proof”.”

AHIH, GURAS YSIEloll WRA—¢ Hi olIHER AU AEIAd

SRI NG sRAUUIH A1dd & 5, “shall presume” RACE
"conclusive proof” AGEall AH 1011l e Bl 2B alal. C‘IE\J}}II
AR YslelHl Yrrdl AlGfoiuHdd] sdH-03 Hi GAU
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"proved" 1l "disproved" oeal ecidi vl dol @%QCI

AT 5201 URI-30 Hi oflA Yot YISl S B

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHI AER YSIEIHI ollHER AARU AEIHA &IRI
YRl AYAISal S41H1 241dd 8 5, AR Acidld aiu1g
2y sAl HI2 Al YRAdl vHiudl & dd %33 o], sluel
&RI % sl Y1) 2% SAUIHI 2A19d 81> d YRIUI U AHILR
Auflal yeI gHliollo] visel 3 AS H. dIHER AURY
AHEIAA &R AER YSIEloll URA—3R Hi AAYdISal Sl
¥RIdd 8 5;

“32. The standard of proof evidently is preponderance of

probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(20.%) A1 dGISS allHER AURU AEIAA £UIRI Rangappa V.
Sri Mohan, (2010) 11 SCC 441 #i SUIHI AIAd AHYHISal
Rlol Al AAcid %13 B Aal A&l &Idall YSIEloll AN
VIR olIHER AU AEIAA %RI AE YSIEloll URI-RS €]

WRI-R¢ Hi sAIHT AHIAA AUAISal of | Y¥0 Y SAIHI
A1dd B;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
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of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable

debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”

("lO.U.) GIHER AdRRRA  JEldd &Il Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 MLy &JAA YSIEIH

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
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State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan

Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAA LAlolHi AU] AE YSIElall
U2l of. 3 Hi ¥RIAd O 5;

“23. We having noticed the ratio laid down by this Court in
above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.

A1H, GURsd Ysieloll WRUNd Rityid] ula Adi
agll Al8foiHoll saH—U¢ Al SAH-13C HI SAIHI
AH1dd Slojol] Aofalall Acitlld FdAdIE LAlol Adi FUR 1
Slajofl AAgjHlofle] Visel SdIofl il ARIVIall (R &, IR
ARV A€ AojdIallof visal 5] 2 el s¢ uesdle s3
A5 & d GUR YRIIRAUI VHRAR GlIHER AURY AEIA &R
YsIelHl WA sd Ricuidiel «eidd 8 d yxcid
eslsa taulal Al SARUIEUA Y YRIUIRAlG HRAiISa &
ugdlef] sq1i A41dd 8.
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AeR s1A sNAIEUS Y &SIsd d@ll 285 URell YId]
dAIR Adi Al sIA gAuIEUA dis—ou Yl slUIEl
AAUIRAg] A12i ol Y SUIHI A1 B VHal FHI YuAycd
d11A Ais—oq ol sl &5lSce] YoRidda S2d B.
AER SIA 2y Y1dIofl [Agd UUT Sl A4211G A€ FAaH ol
Ad] eslsdl § ¥ [adlaila &, dal 2«38/ 2y sAIHI 2419d
8, d Yo Ais—y &l Y 2AIEUIN] s wRI]all O
uidloll 8 Aol d JsHi AR A8l 8. A &slsd uel
ofloiasRiA] 8 5, dis—av &l 2y SFAUIEUIN A5 ARV
SARUIElA dl.ac/0¢ /03 dll Aol SIAUIElall A1l
AHydl sl Ad. A &slsd uel [AodspA?] & 35,
Ais—y &l 2y sFuEdI s FRAERA ddl dsai
¥HI KAl AER VS dI.R1/AR/R0R3 ol AY "Y2d/
15101 " ol A1 AHID URd Sd. A 85Isd U@l [Aaids:A] &
5, ANl As deRYsRA ud syl olie sAUIERA
ARIIA dall ¥RIAd A0lI1A dI.RE/AR/0R3 ofl A¥
2. Ule Asl.el Hiden «ldlal Hisdldd Ao AHRIVIA
sAA1€]o] Hior@ll oliZlAal) SI ¥4It A1 o2,

(22.4) AER S1A 3RAIEUS AAis—u & AMdigatiHiol] 2aUIA

Y NA B Aa d 2pect dARMIUA s2UElf] [Qqa
Bdeduld sAUIHI A1Ad 8. Al sIHall 53yl 8Slsd
H¥ol 21 siHoll AR sIElell Mol Adi &l il
ARG Gul HIZ dliClioll %32 &l SIAAIERA ses 523
3.%R,00,000/— 3l SIdall AHARMa doll ds uidiHi
ANal.¢.A5.2] &Rl 2loASR sl SINAIElA] 241 &s]sd 20
ARVIA  Bdeduld &wWRUlal sAAIElall AHIRUT A1l
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@aidiall 2i0it ofioid S1 [AAN dsAR Buld s2d ofe]
Aal SIRAIE] 2l AR U Aidiall Acig sldidl] 6slsd
WRAUAR YRI 8 Al SliHall $3AIElG St HYG AAIA
ARG dotl titiell %33y HIZ S8 s2d sd
3.%3R,00,000/— (45 3l daidl divi Y1) dxflol
Gis UidIAHi 2loAs ANd. sFAIEUS Aol 2441 &slsd
ded] Ais—30 &l Adlall AAv.9l.2A5.241 ds uidiHi
dl.oa/aa/202 ¥l dl.R¢/0/0’ EWRYlolall Glis

251602 222Ho2al] olSH Y SA & F AUIBI Adli 1 Sloll
sAAEIRA ARG doll Ais uiididi ofldell ([Qoid sH

ANd;
$¥H dl. didlu A
Q. |dl.a¢/aa/09 3.9,40,000/—
. |dl._R'/aa/019 3.4,40,000/—
3. |dl.R3/aa/20114 3.90,00,000/—
¥,  |dl.av/a’/01 3.4,00,000/—
U, |dl.R¢/ak/R0:9 3.4,00,000/—
S. |dl.oG/o/201R 3.4,00,000/—
9. |dl.a9/oR /02 3.90,00,000/—
§0 3.%R,00,000/ -

gy sTlau1eud dilofl 211 eslsd 2dedd dis—a¢ dl ds
A16E UIY yoiseild ued 5 6 Au.0l.As5.2]. dsai

udaid ofsell BldI BUR SIF S & al Al URl dlof]
HIEGURC Yilofl €3It A1 SIHoll 3ARUIE] GURsd
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[Qa1d ARMIa A3 A5E2 dRIW §d 3.3R,00,000/ -
21082 S}lofl [Aaid &slsdal Andel 2N &, dYyHi
ARG 241 A18Eal]l BA2AUIA €410t Ad] slef Hecdo]
gslsd Aadl asd ol 5 el sdluigld]l Ad] eslsa 5
d=1A ARG sd 3.wR,00,000/— ARMail s
uidiHi glods2 &l AIUdIg) vise g &), Al AAHi
s3luieugioll Adl eslsd 5, dAA ARG se5 s235
3.%R,00,000/— &4l HI2 AMNdl A 65ISd U Y@
YAR YR B, Al SliHall AIEl eslsd yyo AIA
ARV % ol AN dl A afieli AHARIMIA s3j1Elall LeIHi
Asiel sA1 AHNAd U] SFAA1E]A 1€ 8H LedIAHi AsIRI
S2A ol RIRUIE SARUIEIA AdHall ASICIall oflCll del &AAd
aisloll (8161 S3] sH 2UYl wRldd] ARIVIA s31A1€]a
yelndd 5, A1 s QAslRl Yol ddlal aislofl s
3.79,4,000/— Y2I AUdioll YRI B Jfd HO SH
Gl §d 3.¢3,U,000/— (iF Ul RN dv
UMt &R YRA) YSUdlail @ & ol &IA I WSH
AURMatl deiidi Asiel gl A A5 dd aiefl. 24190l
Aead] s3A1E] 20 AR U dl.ac/0¢ /03 all AY
3.300/— ol AReUR(S 223U UR oll2RIYRS AHYd] SAR
SAIAT AH1Ad. sRAIEU Aol 241 851sd Aed] Ais—ac
&fl AnYcl sefl 2RAd Y SRAAHI A19d B, ARG
goisl siidiglell slguel daoss Atis—ac ol 2y A7y
sRHIoll  diloll el gosiR sAHT A1Ad ol
sAu1Elofl &slsd Hxl dI.Ac/0¢/R0R3 il A% ofle?] ]
3613 ¥ AHYdl SR A A1Ad d H¥o ARNIA
dl.a¢/oc¢/0% Yol axrid 84 Ysdl Audl Hi2
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1543 AMNA al dofl Ysaell Yeell dilell Ais uidilall
§A 2RI S ULl AN Aol RIRHIE ARIIRA g3l1€]ol
*RIAd 5, ARIVIRA 21Ud As Us] A5 Asai dIRIY aivfldl
3O 28H 3.7R,00,000/— HI2 AU.5|.A8.2. cisall As
ol. 0000¢R ol 3.¥R,00,000/— ofl 2SHal s3NAIElA
AsHl w¥Hl sAddl Hie wendd. AHAE,  spERA
A.91.95.2{]. Aisoll VS of. 0000¢R dl.RO/AR /03
ol A%l Uldldl cisHi  wHI  sAUdi A€ AJS
dl.RA/aR /083 oll A%¥ "AYy2a/ ¢S]0 " ol AWl A9
Ud s2d. 31U dloll 21 8slsd Aed] Ais—ay €
sAA1EdIN] AJsoll A dl dis—au ] Vs Jed A
A Y A 8. e A &slsdoll ofit 5] %33 B 5,
Al SsIHoll ARG doAIg] siRidiglell Sig Ul doiss
Ais—y &l Y sARUEdINl AsAHI dofl 48l ol al
A2 As dAlall dls Uidiall ol ddl slef dsA Gu2ld
sed o], Al siHal AHARVIUS Ad] Yo sl ds:uR
Guefld sd oell 3 % [EdA sl sAuieqionl Vs
dlell Ais uididi Y s d [EgA ARIMIel Ais viiciai
AsHI FRIIRUI Ao Y CISIN &g. 1 Sldall ARV
Ad] dsR Guld sd 8 5, sAAERA sRyIEUIN] Js
AsHi wHl 5gAAd ol 2¢a sAvyEUINl Vs cAsHIE Jed
&R ofell, U ARIUG d2flofl 241 dSAR Aed Adl sl
uisallcHs Y141 Y s ofell § el 2RIl 241 dSRA2
2ISUIUI  wRIg. Al SiHoll SARAIEIUA Ais—-¢
Au.9l.A5.41  dsal  Acidld sduURld APIEGUR
AYIRAYIHI AHIAA B Aal A1 A18Ef] Yailof] as] AHis—30
el s3laElall dl.oa/ar/03 €l di.39/91/0:3



GJIM020013182024 27 Criminal Case No0.862/2024

E.:'E.

S
ERUlolall G5 ASIBe 222ced] aisd del Ais—3¢
ds &Rl [oieddIdi AHiddi As Fed W20l cisA Y
SUIHT A1Ad B 2l ¥ dAUIR Adi sRgIEl Ad] 851sd &
AHis—y Yl 2y FFARUEUIN As dAA dlll HI2 ¥HI
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all QR A1 Ud S dal Aol HA . H1ell, ¥jUR
sl Asaiddl Ael AHARMVIUG 21dlsa 8, AR il
UEIAdD] tAlol oflH. AURJ WEIAA &R Sanjabij Tari
Versus Kishore S.Borcar, 2025 (0) AIJEL-SC 75934 oll YSIElall
U2l U &l 29 Hi S2d AUAISel GUR W B, ¥ ] YSIEl]]

AR VIR of | Y0l Y SAIHI 21D

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.lI- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).

16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, BURISA YSIEIH] SAI AUdIS0l A&l 618 URell 524of]
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"FAILURE OF ACCUSED TO REPLY TO NOTICE LEADS TO AN

INFERENCE:-

30. This Court in MMTC Ltd. and Another vs. Medchl Chemicals &
Pharma (P) Ltd. and Another, (2002) 1 SCC 234 has specifically
held that when a statutory notice is not replied, it has to be
presumed that the cheque was issued towards the discharge of
liability."
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"12. It must be noted that when a part-payment is made after the
issuance of a post-dated cheque, the legally enforceable debt at the
time of encashment is less than the sum represented in the cheque.
A part- payment or a full payment may have been made between
the date when the debt has accrued to the date when the cheque is
sought to be encashed. Thus, it is crucial that we refer to the law
laid down by this Court on the issuance of post-dated cheques and
cheques issued for the purpose of security. In Indus Airways
Private Limited v. Magnum Aviation Private Limited, (2014) 12
SCC 539, the issue before a two- Judge Bench of this Court was
whether dishonour of post-dated cheques which were issued by the
purchasers towards 'advance payment' would be covered by
Section 138 of the Act if the purchase order was cancelled
subsequently. It was held that Section 138 would only be applicable
where there is a legally enforceable debt subsisting on the date
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when the cheque is drawn. In Sampelly Satyanarayana Rao v.
Indian Renewable Energy Development Agency Limited, (2016) 10
SCC 458, the respondent advanced a loan for setting up a power
project and post-dated cheques were given for security. The
cheques were dishonoured and a complaint was instituted under
Section 138. Distinguishing Indus Airways (supra), it was held that
the test for the application of Section 138 is whether there was a
legally enforceable debt on the date mentioned in the cheque. It
was held that if the answer is in the affirmative, then the provisions
of Section 138 would be attracted. In Sripati Singh v. State of
Jharkand, 2021 SCC OnLineSC 1002 , this Court observed that if a
cheque is issued as security and if the debt is not repaid in any
other form before the due date or if there is no understanding or

agreement between the parties to defer the repayment, the cheque
would mature for presentation:

"17. A cheque issued as security pursuant to a financial transaction
cannot be considered as a worthless piece of paper under every
circumstance. 'Security' in its true sense is the state of being safe
and the security given for a loan is something given as a pledge of

payment. It is given, deposited or pledged to make certain the
fulfilment of an obligation to which the parties to the transaction
are bound. If in a transaction, a loan is advanced and the borrower
agrees to repay the amount in a specified timeframe and issues a
cheque as security to secure such repayment; if the loan amount is
not repaid in any other form before the due date or if there is no
other understanding or agreement between the parties to defer the
payment of amount, the cheque which is issued as security would
mature for presentation and the drawee of the cheque would be
entitled to present the same. On such presentation, if the same is
dishonoured, the consequences contemplated under Section 138
and the other provisions of N.I. Act would flow.

18. When a cheque is issued and is treated as 'security’ towards
repayment of an amount with a time period being stipulated for
repayment, all that it ensures is that such cheque which is issued as
'security’ cannot be presented prior to the loan or the instalment
maturing for repayment towards which such cheque is issued as
security. Further, the borrower would have the option of repaying
the loan amount or such financial liability in any other form and in
that manner if the amount of loan due and payable has been

discharged within the agreed period, the cheque issued as security
cannot thereafter be presented. Therefore, the prior discharge of
the loan or there being an altered situation due to which there
would be understanding between the parties is a sine qua non to
not present the cheque which was issued as security. These are only
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the defences that would be available to the drawer of the cheque in
a proceedings initiated under Section 138 of the N.I. Act.

Therefore, there cannot be a hard and fast rule that a cheque which
is issued as security can never be presented by the drawee of the
cheque. If such is the understanding a cheque would also be
reduced to an ‘on demand promissory note' and in all
circumstances, it would only be a civil litigation to recover the
amount, which is not the intention of the statute. When a cheque is
issued even though as 'security’ the consequence flowing therefrom
is also known to the drawer of the cheque and in the circumstance
stated above if the cheque is presented and dishonoured, the holder
of the cheque/drawee would have the option of initiating the civil
proceedings for recovery or the criminal proceedings for
punishment in the fact situation, but in any event, it is not for the
drawer of the cheque to dictate terms with regard to the nature of
litigation." (emphasis supplied) Based on the above analysis of
precedent, the following principles emerge:

(i) Where the borrower agrees to repay the loan within a specified
timeline and issues a cheque for security but defaults in repaying
the loan within the timeline, the cheque matures for presentation.
When the cheque is sought to be encashed by the debtor and is
dishonoured, Section 138 of the Act will be attracted;

(ii) However, the cardinal rule when a cheque is issued for security
is that between the date on which the cheque is drawn to the date
on which the cheque matures, the loan could be repaid through any
other mode. It is only where the loan is not repaid through any
other mode within the due date that the cheque would mature for
presentation, and(iii) If the loan has been discharged before the
due date or if there is an 'altered situation', then the cheque shall
not be presented for encashment.

13. In Sunil Todi v. State of Gujarat [2] , a two judge Bench of this
Court expounded the meaning of the phrase 'debt or other liability'.
It was observed that the phrase takes within its meaning a 'sum of
money promised to be paid on a future day by reason of a present
obligation'. The court observed that a post- dated cheque issued
after the debt was incurred would be covered within the meaning of
‘debt". The court held that Section 138 would also include cases
where the debt is incurred after the cheque is drawn but before it is
presented for encashment. In this context, it was observed:

"26. The object of the NI Act is to enhance the acceptability of
cheques and inculcate faith in the efficiency of negotiable
instruments for transaction of business. The purpose of the
provision would become otiose if the provision is interpreted to
exclude cases where debt is incurred after the drawing of the
cheque but before its encashment. In Indus Airways, advance
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payments were made but since the purchase agreement was
cancelled, there was no occasion of incurring any debt. The true
purpose of Section 138 would not be fulfilled, if 'debt or other
liability' is interpreted to include only a debt that exists as on the
date of drawing of the cheque. Moreover, Parliament has used the
expression 'debt or other liability'. The expression "or other
liability" must have a meaning of its own, the legislature having
used two distinct phrases. The expression 'or other liability' has a

content which is broader than 'a debt' and cannot be equated with
the latter. In the present case, the cheque was issued in close

proximity with the commencement of power supply. The issuance of
the cheque in the context of a commercial transaction must be
understood in the context of the business dealings. The issuance of
the cheque was followed close on its heels by the supply of power.

To hold that the cheque was not issued in the context of a liability
which was being assumed by the company to pay for the dues

towards power supplied would be to produce an outcome at odds
with the business dealings. If the company were to fail to provide a
satisfactory LC and yet consume power, the cheques were capable
of being presented for the purpose of meeting the outstanding
dues."

14. The judgments from Indus Airways (supra) to Sunil Todi
(supra) indicate that much of the analysis on whether post-dated
cheques issued as security would fall within the purview of Section
138 of the Act hinges on the relevance of time. In Indus Airways
(supra), this Court held that for the commission of the offence
under Section 138, there must have been a debt on the date of
issuance of the cheque. However, later judgments adopt a more
nuanced position while discussing the validity of proceedings under
Section 138 on the dishonour of post-dated cheques. This Court
since Sampelly Satyanarayana Rao (supra) has consistently held
that there must be a legally enforceable debt on the date mentioned
in the cheque, which is the date of maturity.”

AHIH, BURAsd Ysleloll vAMId RiLdidl talal Adi il
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" 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20, 87
and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted."

"36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that
the cheque was not issued in discharge of a debt."

Cliga-li, SlIHER AUIRU AEIdd K121 Rohitbhai Jivanlal Patel v.

State of Gujarat and Another, AIR 2019 SC 1876 BU ML
A YSlElall UA—R0 Hi AUAISe sl ¥RIAd B 5;

"20. On the aspects relating to preponderance of

probabilities, the accused has to bring on record such facts and
such circumstances which may lead the Court to conclude either
that the consideration did not exist or that its nonexistence was so
probable that a prudent man would, under the circumstances of the
case, act upon the plea that the consideration did not exist. This
Court has, time and again, emphasized that though there may not
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be sufficient negative evidence which could be brought on record
by the accused to discharge his burden, yet mere denial would not
fulfil the requirements of rebuttal as envisaged under Section 118
and 139 of the NI Act....."
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