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A2l 2 ol 2% 530 Sl dl Ml [QA3e 2. v S Alel dR3 duldd Al8el
25— 5 dAl 25— 3L YRAAA AU Adl UL AVl eIl AUER
[Mesd AYsd Pesdanizl vile s3a slale sdld ag, eld, daul 21 514 9% 4dd
RO YRAAAHL HEH oA MHUSHIML HMA1R vild uee A=l adlu
AlsT] Sl sl dHY U cdlald 2 lRoeld Rl Sl Sld dil dHIM
A2 Ul iRl ssudrrAll Besd vile sl 2ida sldlg, M-l
sl dH 9. AeR hlsd Aold ulaalgl drsdl s [Qzeadl Dule 3 AsuueHl
(MUY AeR (Aol vt [Ageadl 29 s3d el uldalel drsedl $5d w512
531 dal Asal olold AL YO © F UL Lc1A% visd 534l YRdl -
elalr, staelsld Aol IR Hivdl s du 9.

2, GUASA YA Hedisd sl Algl drsdl Y 53d MsiH-L
vl [RU0L dal 2 [BA1ell ¥ e0ldd 8 d olsld U 414 A 8 5, dledd
SUAAO1R Uld U vedleHl ¥ oliesiH 23 dl w2l 1911 [Bulet alegl dididl

ogoil-{ldl UL — 94 yaalel HgH otlanl Haleusa vl 530 a-l [
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AWd Sl v HEH oUAARlHLSHL edlgR Aol SIS % Mecrdl vigdlois
eilsd ulaael dsdl %y ada -l ue (AL w68 uldaiel dsdl
douyds Gaeduid s34l 69di 51 sAydl wlaaeld 1o ddl eslsd 2% 2dd
4 glalell 24 SIHAALG vis— Y 3 A6lA GaedulAHL YRl 4AE Sld v ¥
AR Algl A8 wAHL [Ralotdl ehlsdl YaR s3dld Hidl a5 du iy 1R
SIHAALG is—A¥U A A Ulsl wis—a¥u ML 20 9.agHl, aduell
L edldy uoid flau-dl 199w ol gdldy % sd ¥ Aeld AN
CLELAIDL diiel WML Adl sldldl e4lsd aRudd 9 A % d wuHd 51y
AR UMY ALSE 1R slaledl YRdl 21U 9.

L 5IH watsiidl [@Q.a. sl doeryds ogiid AL »1de
© A sldsl slaidl Yo dsu deld el [Q.a.sll sl sisidlAstia
edla 534 © %, uan sl-la dld [Eg géotll & 51 Hletsd sy d AYsd Hlasd
a3 o eldld 2duit A 9 2 Al 51 Hlasd sdoidl S5 s AUlBd-il
AR vl eAMl 21AE S A dBt GUALRL 244 AL Sl &ld dl A Hla sl
Rafd 24 Mesd wrd saldl WAl sdlsda e AvllA Psdd 2Aeld-l
[Felu 531 st dx 9. 21 st WAdEl . —q HaAHLSHIAL AR slald]l
Wlsad Wbl £RIA1R vid 2UAQ WleHl F |l 9 d Uidldl ada awesld
lasHigdl dl8d elaidl dsA Gsldd sl R ulaaigl drsdl dididl auuld
Masd 2100 ol 1S dirt dlell eld, dididl siad el dl d 21004l eslsdl,6ls-
YD, REH Y5l olotd-l Yudl,Uldidl 2as 2004l yrawil Gudl
ufagl Udidl ot2ad 210l eslsd we 297 530 wsuL Sld Uig Sldsl S1H
ulalel drsedl ddl siS Mact s3a Al 3 515wl sidel Yridl 2% s2d Al
214, Mgl g e I ididl @ul¥d Fesd sladl dsiz dlag sia
QIR Masd vidle sal Wizl AR Y 54l 21a9ds sldl 9di ddl $18 o YRl
ulddlel drsell 2% s2aml 20 2l w01l wlealll Hlsad i siHHl
uldaiel (.- Al AH 2eocHl waHl wile s2a slaid yrar uel s

g Sld ¥ A6 25— CUAL AU ec1A dA8 Adl HaALE ol
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Gu ¢ Al avid © 4 Basddl SlHd 3L S¥ro/— dvaml dd 9. 48R
254 dil A 193l A1aHE AlsTIR 19 4Ad eld A A 19 A1aHi
BuRisd 254 Harotll Masd vile s3d sld AR UeR Mesd @ul¥Fd ld wile
5341 2100l dMIm 84lsdl ulatelal 2% 531 dididl dsAR YaIR 52dl 9
29 52l SO AL ecdld AL wis—a ¢ § ol AldudHl AAe A3Yd 22 %
3 9 d uelL uldatel .- AL A3 9 U, UG AAL sul Yol il s1HsL
atgl-l [A.a. glufagl-d. —aa Yoraiel Hagu olaol 63 ellal HaleiLs-ivil
3692 534, Meudd dul wlaalel d.—adL @ YeL sudd % Aq6id ulaaleld.—1
Yorfl 12 ulaaiel \.—a L HeAHOL A Adl 19216931 AClHL AE i AR GllS
531 ulaaiel d.—adl oflgl @ Ul sAAAHL WAE F dMIM eslsdl
Aoi8 515 SHsR s2a el el AeR wldalel .l ollgl dod AR LeoEHL
AL 28 gldlg 2 d o 2RUML AL FRIRA Pesd vile s34 ¢ly
d UG8 BULSA [BAU6LAL ULUUML @il A6E 253udl saldl st dx .y
(el ol A 2eoudlUdHl AHAAR vild €A elall e55ld didi-l
ogollelel UL —3Hi 18R Sl Sld i GuRAsd Al sl oot AeR wie vile
s3et Ul YAlMi oL @oua] | g8l vl tge1dsl RS waHi & 254 vl iy
9 d woifddl shlsd 2w 53522 Al 2uasdl eslsd 2 Adl uldael
dsdl AeR wle asHielHizl o A dlad elaidl dsAR Adl sid AR algl
oAl Sl Pesadl 2uas dididl omqoi viddlAisdl suas x4y
atglaii-l 2ias @312 Rl A Masd wile sl Ael8-l flsd »q A2l
£ALAYHL §5d HAAMLSH, UM slal Aeide]l uldaiel-l adat 2auiefld Hlasd
AR(l w514 Al ddl edlet AeR wotAlHL %A soELdAL AR dlel-l [&.a. gl
AR slalaloll Mesd Usl w2 vild 2Udd w2 Ay sd [Rrg 3ledl-l Mesd
il Hel «d.—q A6l8 GURLsd % Add Y1ail Ad-l edld 3¢ 9.

ulaagl axsdl dididl gaor w1is—2 ¢l ehlsd 2 Adl dal ufaagl
. Al 518 3613 29 53A YRLaleAL ARIEAIHL 25— ML UL — WL saHdlu

aumeL 2.4, 33/ASLHL WL Rl R 2uddl edl 2A L Rdeld
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ALt olle a7y 358U 2L vidldl wHlAHL ArAR dFlE Alail dul
ulQaelziAl A sluie 2434 9 . g [Rgd 2L ole i 93{l-l adlae ¢ 53 19
2 HIL 5091, GHIRLARIML 9. dHy UL — 341 (1Al L, " g IRl gotell
el A5 AHAAR Ui Wl 8l ¢ A WAL Hldl [l 2t US> 6y 5d
§[QAc5A g0l si—URlAR 3 AYsd 530l AUl dlF Wl A Sdl. AR
ol hlsdl ¢l 2 [ARisneUl shlsdl ulael «.q dsell Ry s
1A B 2 6l A5l Al Hoaal HiZ-l dAl 53¢ sldld, selld 2dd ©.
ulQagl dsel dxil g2l adl suold 518 % avitel 3 el ddl 31l elsd
AR sl Aol 519 eslsd uAld s3a gl i sl Al drsdl
duil AYsd ottt AUl slaldl eflsd WA Gulsd 2uAl UM AYsd
Aad FesdHi AL AL Mesdl [Asi s3d slald 29 234 Yl Gudl
sefld wd ©. A, L s gl dsdl AYsd BMdsd slag waHls
A Y2aR 53¢ Sl 24 WAALE]L Uididl AR AUIR Al A4 5 o1l 2edL
23¢l-l s4lsd amlddl sld AR d eblsd YarR sal-l Faoteldl wadgl-l
24 widl el ¥ oif ulaadl azsdl AssA, sl A Hdl was adl
Fld GuRASd AL A YAR 53¢ 4 eland], gl slami oeudd sslsd
yaR Yl elald il asid du o,

2L sl uaaigl-l [Q.a. 2l drsdl didldl eellami A, gy siéstl
ysiel 2010 (1) wadlAl. 999 Guz AR ALl sdld 34 & 3,
2. Y 25, sldleg A A A3 uig, Hlasd 3.4 315, slald weguin AS
913 Al Hlasd ouoid 21a+{l 251 519 5ol ? 3cll A ysell ? (A, eslsdl vol
of el 8. agul, B0 2. 1Sy YUIH 518 135 -l YSIElL U LR
Wl edla 536 B 3, odq 2lis Ys sy allse wd Al gl dididl ldl
Uldlrdl YRLALAL 2ALER % YRAIR 5L 24145 O,

BUIR Vi deiss aleldl Qg dsedl 8.2, 200y L.
39¢ gldlai (Bl AG si2Ul [A3eeL A1R148L 2aR1HLS S0l 249, oflositidAl

YsIelHl AHIER YR s1e dsedl 2Ua YSIEL dal 21205, 2R, 1 eue YRH
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518 OSHL Yslel dul UHMelR YRHSE @l 20, 2UR. 1 se YMHsIE
109 S+l YSIEI2AL BUR dall 212415, 2R, L& SO UKLl R FHL &3 i "S"Hosol
Al 21,202,190 YAHSIE 1R &3 le """ Horor ulAagla wedl
Ul dldl ¢l 2 ulaalel we Wil oid-e [Sg 3Hldlui siadl €laa siu
IR e wAaiglyt vid Hada vl uat Ais-e [Eg sHlelll wiudl asuy.

AL Held YalR s34l 2428 algl dsl Uil slal $3% A1 2is—3
Al el ¥ eaelldy 2% 524 © d Usl 3/3 Al 332 Al elldAlA i sH 132 ol
Ly YL Lcldoia 25 udd © Ui, dasil Ul oid vasizia douidls
ds9l 237 Ariuladl dal 24400 21040 A4 sidaldl sal A6t eslsdixl
Gedu 53e . L 1A is— 53 Al U AU 518 sHIaAR HIRSA saHL
1A Sld d 2% 9 ¥ dA Adl, cdletid oianl diel . —3 il 6 4l
GUUIDL Sl Sldld, i ey Uil A6l 8hlsd Aleldl RS eid-]
eldd 9 d o Yorot dlgl .= Al Uil GudlaL AUl sdl slal A6i8 34 dal
R [l sélsd el +.—3 u salda 8. elBeL ouy s glata Se HlH-e
Al Yol asla 9 d [eaa vl ulaagl-l woul »10-l sslsd salda © %
AGIE, Ul L. —% 2 U Hi Gedm 3¢ 9. UM, elal AHA AeR el
Fsdddl 2ure dd glae 22l aigl wdalzil did dididl ¢l Guial
sl Aol s5lsd weUS A B, d % Yoot dlel d3 29 s3d HUBLS YRuHl
L AR e5lsdrll Gedut s2a1Ml 21dd 9. dlgl dsdl 2w 6L Aldel Ais—1 52
ol dlsdaeisS olRaAMLS dal dlald WAL AHis—a 53 Yrail 2%
2 9 dxl uel ue Hldasd AYsd ol elaid gud o dxiisdl
GaedwlA  d218 Adl, (Al eSlsdrl Aalel U0 WeiR 4 glalrdl eélsd
AR 9.

2L 5131 UlQatel dsdl Uidliel SaleMi dal Uidldl galel 24i5—¢ Ml
Yoy dsA ool wadigla dididl 2uu siiSHiel wie wdle 53 slaidl
dsuR dlAd sld AR, dlgl sl ulaaigldl GuRisd yel a3d slalrll eslsd

2190 ulAalel dsdl dididl wis—aca YAAHL MR8 S5 s3d
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0 %, 19Ul Aull AYsd 53011 el Sdl. ... AL Wlle U UUH AlH-e-tl
yazlalll 249 oleiel 280d: Al st 2181 2408 oi-iad sdl 244 dui ulaagl
A= Al Midl Rdl 2 U2l 8al {2 ua(l 2uld elald, eeudd
£9. A6 ULl ueie uRl cuglHl [A.a.2ll drsel Geeduly sl eslsd vad
© % ualdl 2l Aol S5 o eslsdl oiid o Al Gae oliasiH ol
v opaqleudal s34 Ayl oladlens  esHdlael  diaidl
g {lAnid]l Alde 2 SIQHL UL 2L SIHAL YaLsRL Usl dAigl . 2 3 qul
ufAdlgl . il Ysd A GURsd $MAAIRALL WieHl $2d sliasiall
WslAHl a2 [Bald 530 8l 2UAAL B At ddl AU 5L AGAAL gclld]
YRl ol UaLSIRL dRsYL 2% sReMlL 2Ad 9,

2l doisy wlacugldl [&.q.2 drsdl 1¢53 (0) Flaanasua—yMmu
518 200 — A, AL [Q3e 2. AR — Aldla 2{le . 15U [ s

Yslel vl — ¢fy/aes3 Al Yslel GUR AR ULl %2Ad s34 9 3,
Evidence Act, 1872 - S. 101, 102,103 - burden of proof and

onus of proof - essential distinction between - held, burden

of proof lies upon person who has to prove fact and it never

shifts, but onus of proof shifts - such shifting of onus is

continuous process in evaluation of evidence.

Constitution of India - Art. 133 - Evidence Act, 1872 -
S.101,102,103 - succession to property - claimed by
adoptive son - burden of proof of adoption - held, lies on
person who seeks to displace natural succession to property
- conduct of party is not consistent with facts of case so as to
infer that adoption must have taken place - therefore,
concurrent finding of fact that there was no adoption cannot

be interfered.
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Evidence Act, 1872 - S. 114 - succession of property -
adoption - concerned party failed to place admitted all
relevant documents - effect of - held, in absence of relevant
documents admitted to have been in existence adverse

inference can be drawn against party, and

Hon'ble Gujarat Hight Judgment 2013 (3)G.L.H. 540
Ramanbhai Parottambhai Patel and Others  Versus
Parsottambhai Kuberbhai Patel Decd.Thro, heirs Gangaben
and Ors. Civil Application No.35/2010.

A. Hidu Law - Joint Hindu Family - Coparcenary - A joint
Hindu Family consist of male members descended lineally
from a common male ancestor together with their mother,
wives or widows and unmarried daughters - This body is a
creature of law and cannot be created by act of the parties-
Coparcenary is a smaller body thatn a Joint Family and
consists of only male members of the family - All members
of the Coparcenary are undoubtedly the members of the
family but all the members of the Joint Family are not
necessarily Coparceners - The Concept of Joint Hindu
Family and Coparcenary discussed.

B. Hidu Law - Joint Hindu Family - Property Presumption -
Indian Evidence Act,1872 - s.101,102 - Burden of Proof - A
property cannot be presumed to be joint family property

merely because of existence of a Joint Family - The burden
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to prove the property to be joint lies on the person who
asserts so - It is not sufficient to show that the Joint Family
possessed some assets but it is necessary to prove that the
assets of the Joint Family have formed the nucleus from
which the assets are acquired- The existence of such Joint
Family Property even if believed that it could have formed
the nucleus for the acquisition of new assets, by itself would
not lead to believe that the new assets acquired by any
member of the family would be joint family property
because such a member may not have control or command

over the joint family Assets.

C. Hindu Law Joint Family Property - Benami Transaction
(prohibition Act,1988 - S. 2 and S.4 - The Property acquired
by the father in the benami name of his sons and daughters
could not make sons and daughters acting in a fiduciary
capacity for their father - On the facts of the case, the
plaintiffs have specifically averred that their predecessor
had purchased the suit properties by his own money in the
names of the defendants fr the purpose of avoiding the
provisions of land ceiling law - Held, no suit , claim or
action to enforce a right in respect of any property held
benami shall lie against the person in whose name the
property is held or against any othe person at the instance

of a person claiming to be the real owner of such property -
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The suit filed by the plaintiff is hit by provisions of Sec.4 of
the Act of 1988......

...... This latter kind of property consists of property which
is acquired with the aid or assistance of joint family
property or without the aid or assistance of the joint family
property provided if it is acquired jointly by two or more
coparceners as a joint property. One of the main incidents of
joint family property is that there is community of interest
and unity of possession between all the members of the
joint family, as a result thereof every member is entitled to

joint possession and enjoyment of the property.

2014 (0) GLHEL - SC 54787 Supreme Court of India
Union Of India Versus Vasavi Co-operative Housing Society
Ltd. Civil Appeal n0.4702 / 2014 J.Date-07/01/2014.
Specific Relief Act,1963 - S.34 - Evidence Act, 1872 - S.
101,102,103 - title of property burden of proof in case of
suit for declaration of title and possession - held, urden of
proof lies on plaintiff to prove title irrespective of the fact
that defendant proves his case - in case defendant cannot
prove title, no benefit could be given to plaintiff who claims
to have title over suit property - entries in revenue records
do not confer title over property.

Transfer of Property Act, 1882 - S.105,107 - Evidence
Act, 1872 - S. 35 - whether grant of PATTA creates title over
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property in question - held, if the entries in Record of Rights
carry evidentiary value, that itself would not confer any title
on respondents - conferment of PATTA does not confer title -
appeal allowed.

para - 12 " It is trite law that, in a suit for declaration
of title, burden always lies on the plaintiff to make out and
establish a clear case for granting such a declaration and the
weakness, if any, of the case set up bythe defendants would
not be a ground to grant relief to the plaintiff."

para - 15 " The legal position , therefore, is clear that
the plaintiff in a suit for declaration of title and possession
could succeed only on the strength of its own title and that
could be done only by adducing sufficient evidence to
discharge the onus on it, irrespective of the question
whether the defendants have proved their case or not, We
are of the view that even if the title set up by the defendants
is found against, in the absence of establishment of

plaintiff's own title, plaintiff must be non - suited.

L 511 uldalel dxsdl 2010(0)GLHEL-SC-48793 Samirkumar Pal
V/s. Saikh Akbar - Civil Appeal No0.2398/2002, Date of

Judgment - 28-07-2010.
( R010(0)F ARG RAA—y 93l Ysiel — AHRgHIR W [A3e
vt 3so1R — Hldld 21le +.23¢¢R002 Ysiel dilvl — 2¢/9R010 Y e

9.) wul siduel wld-l Wl oy QAL 3 »uaR QAL ¥ Mesd 20dd A Ao
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Slell Wl PMesd slald 6144 d 8 sl 204 slai-dl 2l 534 ©.

AL YSIEHL AHER YAHSIE dsdl e sAAA © 3,

para 10. The appellants have relied on Mst. Rukhmabai V/s.
Lala Laxminarayan & Others AIR 1960 SC 335 in which this
Court held that there is no presumption that any property
whether movable or immovable held by a member of a
joint Hindu family is joint family property. The burden lies
upon the person who asserts that a particular property is
joint family property to establish that fact.

para 11. .......... There may be presumption that there is a
Hindu Joint Family but there can be no presumption that
the joint family possesses joint family properties.

para 12. The appellants further relied on Mudi Gowda
Fowdappa Sankh V/s. RAm Chandra RAvagowda Sankh
1969 -1-SCC-386 wherein this Court held that, of course,
there is no presumption that merely because the family is
joint so the property is also joint. So the person alleging the
property to be joint family property must prove it. In that
case, this Court further held that the burden of proving that
any particular property is joint family property is, therefore,
in the first instance,upon the person who claims it to be
coparcenary property. But if the possession of a mucleus of
the joint family property is either admitted or proved, any
acquisition made bya memeber of the joint family is

prsumed to be joint family property. the Court carved out an
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exception and observed that, "this is, however, subject to the
limitation that the joint family property must be such as
with its aid the property in question could have been
acquired. It is only after the possession of an adequate
nucleus is shown, that the onus shifts on the the person who
claims the property as self-acquisition to affirmatively make
out that the property was acquiredwithout any aid from the
family estate"...... Randhi Appalaswami V/s.Randhi
Suryanarayanamurti & Others ILR 1948 Mad 440 wherein
the legal position of Hindu Law has been beautifully
articulated by Sir John Beaumont. The relevant portion
ofthe judgment is reproduced as under:

"Proof of the existence of a joint family does not lead to
the presumption that property held by any member of
the family is joint, and the burden rests upon anyone
asserting that any item of property was joint to
establish the fact. But where it is established that the
family possessed some joint property which from its
nature and relative value may have formed the nucleus
from which the property in question may have been
acquired,the burden shifts to the party alleging self-
acquisition to establish affirmatively that the property
was acquired without the aid of the joint family

property."
AR Ysieldl eslsd uoifl algl dsdl AYsd s3ot sldld, A AYsd
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Ad Fesd ad [Qsia s3alg s e Jd wldlo 539 sld 2 d 4oroiel
YAl 2% 536 9 7 A Yreui-l Asel uQagl desl diidl (@.a. sl
dsdl dotrrydsl Gaedul s3d 8. uig qaalel <. woiangleisHipia s3d
AIeY, dal dil-dl elaidl eslsd oot elanleus-uil Al eld 2Ll
A% slaudl algl dsdl ouaddlens 3 il ulagld.4 Rdl adi edl
o U AV BIRL % BAUA%SL 2L S1H Y 52A 9 d il Aesd viledl AoidHl
A1 YRUel %Y 53 0 d YRl dlgl .2 2 3 dsdl uldullzd 530 yrar
sl AL YD Y S Sld U SIAAL AL AU A Sl
e5lsdia A Adl 210 S1HAL UQcgl . i AeR Ysiel dietsdl 4 slaiy
Y13 A Mg 6.

ateldl [A.a.3ll dsdl Gulsd sdlal dal YU 2 YSIelAiHi
w2 53¢t Reaid 2UR dal 3u(l e4lsd dal Adl, $RUAR vild-l w2
el «. el AR wle s2aUMl 2ad sldld, 25— UL U 5l AsY
A £ o o HaroL oliasIH vi31nL ecldosl YlalpiMl algl drF AHis—ael 33l
w2zl Uldlfl olaniall 1y oAl LSzl dldd i oliesiH 2131l w2l
oA IS 3¢ Slal 2i0] 2L5— 1yl Lcl1A% QB Al Hisll Al AH O,
agdi, slaldl s sl 20dd 518 sl DUl dudl Adl Fesani
Algl «.2,3 21 uQalgl d. el AL L 2Uddl eldld, Mesdn AqYsd Id
5090l o2l sl slaly, sefld 234 9. edlad viidR Hidl AdiHi »ud 3 ueR
swioRAlell Mesd ufalel A.ad wiie wile 53, uid wUR oliasiy
AGIEAL €2clld dlel drsel 29 sRAUML A A YRAR UAAL, HiAddlHl
A et AR wlled AYsd 2ol Besari dadl e udu el
oAUl dHl YeaRl, dal 2 oligsiH Aol W 539 el Ul wie GuR
oiestiel S0l dysd sdoidl scUHL A iU i Sladl dotsd AL
wleMl sIML olasiMHl ¥ Hsidl oliaalml 21 Al izl 14 waarl
. Aol dldidl 0190 s4AR oliastm 530 el 2iddld ARG 43 9.

1M, el WSl ouaoleus dual digl 4.2 i 3zl yer slaad(l
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suaRRA Mesd wle s2aM, oliastiul dal Mesdd [@siadiul didig
qdLelrd vUUE sldld GuRsd AL sul uHdl sdld ad slaell, ulaaelst Ae
gRLPRRA Fiesd WLl Moy dotelt Uelt 53¢ ¢l dl uaL uldaiel
£ AaBlA A MesdHl Alglutidl A — AssIR i slael AeR slarasll
swoRAl Mesd ulael drgedl dididl A wdle s3A glal ol
AYsagdoil qulasdl 2andl sRE iy uldatglsl siudd els — AYsd
S0l Wldirtl o110 Aol gdollviinal 12 Aes1RA 5181 [As1 s2e slale, Hirl
A5 AH .21 510 slal AeR 518 sPensllAL U v sldsl dglil
dues ulQatgl HLeiLsS oladoleS Ul ¥ @0 Rafadl s0%1 41d © aHl
SISURL vasiRA difl dsAR A sldld Hidl wsd AH Sld i uaisil uM%l
(21319 A Horordl cqaal 1ls13a laid Ml astd du ©. Fedl GuLsd dHM
2201 2R sMRIAR AU Besd AYysd Mesd sldlg 2% 2 YLl Guel
sefld A1y 9.1 shlsdn aAlel dsedl 9 53A Ysield, A1 Ukd Ad, Slalsy
Wil st ax © 3, uldatelal dididl Ui Mesd vwdle s3a uig sl 2ls
ed ¥ AYsd (esdHl AYsd s3otl AeAL 42 dil wUA ¢HIdL-L SRE
A (s s3a slawel |

Citation: [1970] 2 SCC 390/ [1971] 1 SCR 522/ [1970] O
Supreme(SC) 261/ [1970] 0 AIR(SC) 1722

Case Name: Goli Eswariah Vs. Commissioner Of Gift Tax,
AP

Para - 6. To pronounce on the question of law presented for
our decision, we must first examine what is the true scope
of the doctrine of throwing into the common stock or
common hotchpot . It must be remembered that a Hindu

family is not a creature of a contract. As observed by this

Court in Mallesappa Bandeppa Desai v. Desai Mallappa,
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(1961) 3 SCR 779 that the doctrine of throwing into
common stock inevitably postulates that the owner of a
separate property is a coparcener who has an interest in the
coparcenary property and desires to blend his separate
property with the coparcenary property. The existence of a
coparcenary is absolutely necessary before a coparcener can
throw into the common stock his self acquired properties.
The separate property of a member of a joint Hindu family
may be impressed with the character of joint family
property if it is voluntarily thrown by him into the common
stock with the intention of abandoning his separate claim
therein. The separate property of a Hindu ceases to be a
separate property and acquires the characteristic of a joint
family or ancestral property not by any physical mixing with
his joint family or ancestral property but by his own volition
and intention by his waiving and surrendering his separate
rights in it as separate property. The act by which the
coparcener throws his separate property to the common
stock is a unilateral act. There is no question of either the
family rejecting or accepting it. By his individual volition he
renounces his individual right in that property and treats it
as a property of the family. No longer he declares his
intention to treat his self acquired property as that of the
joint family property, the property assumes the character of

joint family property. The doctrine of throwing into the
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common stock is a doctrine peculiar to the Mitakshara
School of Hindu law. When a coparcener throws his
separate property into the common stock, he makes no gift
under Chapter VII of the Transfer of Property Act. In such a
case there is no donor or donee. Further no question of
acceptance of the property thrown into the common stock
arises.

L dotss dlel dsl 2L S, 2. 1 SO U6 RS Y 52 9. UL
ysietel 83 «dle " L A dadl Adl,

(D) Hindu Law - Joint family- Presumption with
regard to .

Given a joint Hindu family the presumption is unless
the contrary is proved, that it continues joint, such
presumption is stronger in the case of real brothers. It is
true that there is no presumption that the joint family
possessed any joint property is conceded to have come
down from the father the inference is irresistible that until
and unless a partition is proved the brothers continue to
hold the property as coparcerners, = AND

AIR 1991 kerala 148 Smt. Meenakshy and others
VERSUS Smt. Vellakutty alias Kamala and others.
A.S.No.190 of 1982, D. 23-3-1990

Hindu Law - Blending of self acquired Property with
joint family property - Co-parcener expressing his intention

to abandon his separate exclusive right and concede
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property as belonging to joint family consisting of himself
and one other person - Such property should be treated to
be joint family property - However, co-parcerner having only
half share in the said property, in suit for partition his six
heirs would be entitled to1/12™ share each and not 1/ 6™

share as claimed by them.

Gulsd ysteldl A wd algl drsdl Y 5@ Ysiel UG AR, LWy
21.4].30¢ glldlai Bl AG s1901 Q38 AR sasleiS sl 24
oflogl2AlrAl YstelHl e YA 518 dsdl ua Ysiel dul LS R,
LeUe YK 518 oS Ysiel dal AMelR YRAASIE el 22U, 2UR. ¢ 5¢
ABHSE 1095+ YsleliAl 2UAR dlgl2il Wbl oianleils dal atel <12 244
3l e el sdrAl Pesd wile sami, oiasiuul dal
Mesdn [Asiaaaii didld, dlotetd 20 sl Guisd Aal sul w1l sdld
ag elalell, ulaagls uex giarall Mesd wlelul Hec dolelt el
53¢ Sl Al daiidl AR Basd vidle sl 204, dl el wldaiel 4.9
ABiA AeR [Aesddl alglpiqdl wd — AssR HAa slael ue elarall
gRIPRA Biesd waaEld. 1 i ssd vile s3 slal waell @aul¥d
(Mesd Hiedl asi A8, agHi, Aysd gotl sidusl ueul Amdl Masd wils
2L A Sld AR Al ise @y Wl asid Al Adl sdla aigl
(A.a.sll dsell sl 2dd B, A Shlsdrll VUAR UESRL ®IRL
U} (Mesd vidle sl 2Udd AR SO 25 el wle saell siSHIeL
goll oal Adl 515 ual dsRAR 3 ehlsd 3 @uinl weL YaisIRL a2 scUHl 2UAd
ed.U3d GURASA drid AL 2 MU ol uer Masdu
% %33, AHuldR #33] -, Alorarg (@31l ¥33luidl Gedl 4dd a4 yil uid
Sl A ueR Mesd vile 24l [Asi 541,881 &d otrladl AYsd 30t

dsdl M MUl AYsd dd Addlg sdlld 2dd ¢ld AU dal slasil
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" YRAR 53E B AR Hel 1.2 AiA (S AYsd xlAeisd géorll Basani A4l
Al arRAAL MBS slalg Gu Al sal wadl adl slaell gl <. Al

FAGL S5IRHL PAUAML 2419, 19,

Yeli. — 3

L S1HAL Mg dsl Uididl slaldl oMl Yasiel oy 4old
dsAR dlAd 9 3, AL sl AWELHL sl Aglall dsd) dioy, euzoll wa sl
A3 A slafl gl slad oie Asdl slendl agl-l elal e sal [Q-ddl
S99 1L sl AlEl dRsdl slddl sldl YasiRl a2 239 SAR | dvilel
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[a3eml SIS AlssA, 81 i Hi-ll A1y ddl Y2udl 29 53¢ Al
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yual 2y s Adl. um, ulael dsedl ssd ygl Gell s3I dstl ol
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eilsd sdld wda gl agui, 2 SiH-l YRldl A3 ddi usdl agld.q
ol dal dlgl .y 3aMelod ol lzlly vaAld add %)
ulacneldl dsuAx Hoor otddl Ul 358 Gu % A ©. 04, ulQagl dsyl
BolAA dA5RUR AL U YRLALAL dotsS Bllddl USEL % ARAL 258 GUR 8laR ddd
elaiell nlaaiel-ll dsuz siel 3 sslsaui paaat sl A slanedl gl .3+l

UG ASIRHL VUMALML 2419 69
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BIR%AL UL — LOML Slalrl 25 dal 518 Sl A8 YA — 0L dHIH S4lsdl
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galdd © A 1ol uaagl dzsdl siS AlssU, sl A Wil wsin ddl eflsdl
5 oqrall sig sl Aeld 9 s3d <l wldaeldl is—acAL Wi
yrad da8l Adt, si2 sl s weid ulQael dsdl FMesddl AlssA
(5Hd,Hu, 838 Rasd Aol8 dglal uastivl o) 2190l & Al 530 -l 2uenl
% uiis ollfd © A 518 5l YsAd 9 A weifl uldael 59 Masda-dl 3edl Bud
2114 3edl 512 sl w9 wide © A Aolh AL5sA A $AZAL 358 qal Bud
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L sHAL MAael dzsdl agldl eldl dla, axflo a1 dislue{laxl
Ruealdel oie A3dl elaiell Algl-l elal Atdaiol < slatdl & dsu dlaa @ d
2R HIRL YRRUHL el Aol drsell Hel ssaiml »Udd 9.

L s AR A, Al elsd Relld sral Wz eds 3l eslsd
A ddl AARUL Gu AR AVL ws. o detsy SIR BARNES
PEACOCK, long ago, in Lindsay Petroleum Co. V/s. Hurd
thus:
"Now the doctrine of laches in Courts of Equity is not an
arbitrary or a technical doctrine. Where it would be
practically unjust to give a remedy either because the party
has, by his conduct, done that which might fairly be
regarded as equivalent to a waiver of it, or where by his
conduct and neglect he has, though perhaps not waiving
that remedy, yet put the other party in a situation in which
it would not be reasonable to place him if the remedy were

afterwards to be asserted, in either of these cases, lapse of

Regular Civil Suit no.672-2002 36



time and delay are most material. But in every case, if an
argument against relief which otherwise would be just, is
founded upon mere delay, that delay of course not
amounting to a bar by any statute or limitation, the validity
of that defence must be tried upon principles substantially
equitable. Two Circumstances, always important in such
cases are the length of the delay and the nature of the acts
done during the interval, which might affect either party
and cause a balance of justice or injustice in taking the one

course or the other, so far as it relates to the remedy "
LS4 ALgl dR52 slalnl $1R8L 3L UL — 4 ¢Hi e ehlsdl saldd € 2
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