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gAY AR (A4 Uldiall Sol] eslsd YuiR
Sl HI2 GU Yool AIVfls AHY €2dIAY YAl Y S
8. A1MUH Hel 0. Aol * U gNA1EUS Y AIulls aal
€2d19 YR1diofl [dga U1 sl 42118 A [Broflua -
U< ofl SHH— 3¢ 3 ¥ USRI 19 Hi AHIIe & Aal d
USRI YRIAMI &IR1 ACT-66 of 1988 w.ef Ist April 1989 &
A10d SJAIMT AIAE a1 USRIl USUl Y9Nl
URRAC 0N &g AHal €RIEN ¥ &l dol dIFARHI ollH. AR
MHEIAA KRIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
ALJEL-SC 75934 oll YSIEloll YA 12 ial Ul 1w Hi 9Ll
sdi ¥RIdd B 5;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. Ist April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AIH,BUAsd  YsIEHi  Al8ollun, 2cca ol UsRwl

Q9(sAH -3¢ ¥l Av¢)a YUsdl U9l YRIAM ol &RIE]
@QUsd sl ¥endd 8 5, Ass Ysdell HiZ (v
[Ascu als Asdll [AyAelludlal Yot : 28 Uld sdIal] Hal
Asall GUANA s4I0fl 2425dlol MicAHIBal AHAUdIoll B, dYHi
Ydi eisla (ol AUl 2oy AISSA SRENAR As 13

SAlall §cal IYaileld cofidlal oflRlig] [RRcdl WNUY o]
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a2l AYdIGER MeIal oflxcilel sl al [Edidl] lgd]
AuiiHeH dal gy si¥eAH clolid]l HHUUR  dASRARg]
[elaRel did] Is12 el U2iskal dicl] sioofl siaiel el
UAR of Ag ys d Hiz 1sudl oy Holl A5 d gRiel
URIACH &RI AUSA AT AIAd B, Al SIHoll AR
([Q3e wyR AUEolluH, 2cca ol sdH 3¢ Hoddall
N2t JYaiio] ABIHA HSUIHI AIAH B, YR AER Sloo]]
211 AHodJoil (AAIUI ail HIZoll AIURUS dcd] Lulal
Adl ARd %33 & da Y Ysleldll WAl UIdR
AH(Eollunofl saH—13¢ of]A Yot 2Y SAIHI 241 B

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability. ”
AHIH,ABGIRH, 1cc ofl saH-13¢ Hi sUIHI AH19d
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oy Aec] sAUIEUA A ol YRUR SAUI HIZ AER
SEHoll A1URUS dcd] HEIAd AHS QURYL] YAIR Sd o]
B B, d Aedl Al VEIddd] LIot alid. AURY HHEIAd
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" GUR MRILU LA YSIEl BUR
WA B, X YSIEH oA AARY  BEldd &I
AU(GollaH, 1< ofl sHH—13¢ Hoddall [RA211UI Ioiio]]
851SA YRAUR Sl HI2 ¥ A1URIS dcdl AU YuIR
Sdlall 2% 8, dofl Ul s ¥LNAd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH,BUSA YSIEIHI YRIUT YO, $IAUIEUS AEIAd
AH2 A 65Isd QURUE] YUR sdI0fl & & 5, AudIi
AAG s ARNIRA AHA 24Ul 2iAd: €Y § VoY
FUIGIEIR] AEI SUI HI2 Uld [aieiiddl &1y ddl Gis uidl
GURell AS AIYYIHI A19d &dl 2ia dd] As Ysaell sAi
dlofl A% Ud S &dl. dYHi A ULl QURYL YRAUR
S} B B 5, AMUUIHI 1dd s [olRId SAIHT 241Ad
HHAHJYTEIHT CRRI HIZ Y SAIHI AH1dd &dl. dyHi A
Ul YaR slg) 28 8 5, sAAIEIRA sRieE] (oRia s
AHAHATEIAT Jsall qRdIsIR &AdId] A1 JsHi ¥endd

sHoll Hiolell sd] Hidiell ald]lA AHARIVIA AHA1UdIHi A41dd
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edl Aa Adl oldlA Heul diRFluedl au [EadHi sHiarel
Hxciofl 284 YsUdIAHi 4RIV [ovgn 213d &dl.

AER SIA Y AAA 285 URell Y14l Lial AYIHi 419
dl, sluIeud Uldioll 3A YUR $dl HIi2 Ais—ou &
SRl AloieatiHi 2a3UHI Yollofl Y A & Hal d
yailofldi Uldiofl dis—oqa ofl sRueni wendd dHiA
gslsdlal dadfl el sluied AnaisiE] YAdl Y 52 8.
AER SIA SFNAIEUS ¥ YR1d] 2y SAIHI A419d 8, dof &9
ugdlefl [QaradR YRAAsld Jeuisa sl A19d 8. Ay
SiAUg Uldioll 34 YAUR S HIe ¥ €2dIAD YIUI Y
S B dol YLl LAlal AdIdi A19d © Al UASR] dF 2
GlIHER GRU AEIAA Aol ollHER AR AEIAd|
YSIEIRA HIolGRR AU AdIHi A419d B,

sARueud 2y Aivlls yoliofl a&l Y s AH1dd
Aoy dId%all A1 A1 w[BfcRuHo sAHH-3¢
AHodJall (A1 ailofl A16fld] dec] veldA VHoHIol
sAAUIEll  dRBRIHI Sl &l ® ol A YO
AUlG(c1AH, ¢ ofl saH—¢ d¥l sEH—3C AHi d
A6l Fo1d1g su1H1 A41Ad B. ¥ Slojoll MUl YSIEI]]
AR VIR of|A Y¥ ol 2Y SAIHI A41Ad B

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration;
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
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was accepted within a reasonable time after its date and before its
maturity,

(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,

(f) as to stamp.that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.” )

AHIH, GURISA Slojofl Moit] dUIB Adi dHI SUIH]

AIAd 21 HYGloll AHofHlol STUIElfl dRFRIHI SAlal
8 8 Aol d Y¥O %1 ASUR AAH Al6lld AR 5, ARNIA
SARAIElA As AN 8, AUl A%2NHI ] VAol §RAUIE]of]
ARBLIHI Sdloll B &, % ARIMVIU A1 dgjHlallgf VISl
SAIHI A§N W dl, I Aojdlall §3AIElf] aBLIH 53]
ASIR olgl. o 5, SAAUE dBRIHI SAIHT A1Ud
gfdlotofl ol YR sdl Hie [areluicas 2A1ofla otefl,
Udd AUl ggHioflal YUY Aol o]l Ypdr dgl
ydiARAYl visa s s 8§, ayai, ARMA dal
AgjHlollo] viSal $Al 412U GUR Yoilofl wHud] o g
ddl sielall slgf (ol ole], ug AR 4141 Vg lailaf
uisol sAUIElSll Gazduid sl d2l 28S URell Yr1dl ue]]
S A5 B, AR sSIA AR sAAIEUA ARV [A3ey
AU(Efo1aH, 1 ofl sHH—13¢ vouJall Q12U ool
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8SISd YAUR SWI URA B, AR Slodll MGl Yo
sAAUIElfl dRFLIHI ¥ ofHIol SAlall /@ & A VigjHlal
Al [G1uHl SHH-1U¢ Al SAH—U3C VHodd SAUIHI
AIAd AUl HYO SAloll B B Al FUR | VoA lof]
UiSollcHS & ol AId| AojHIallof AIRIVIUE Visal SdlIg] 28
8, AR A JofHlailg) visel 3d] Ad s3] USRI q&l dal
AgjHlollo] Uisel I HIZ YRAdIofl ol%l Slotl GUR 8, d

A1oid AAofl AEIGd0] LIl olIHER AURU EIE LUIR]

“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
Gu2 URILY A YSIEI BUR R B, ¥ YSIEIH olIHER
AGRAU AEIdd &RI oflA Y¥o AAdIS0l SAIH] A419d &

5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume” the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
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evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved’ which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(q0.4) AAY] A ollud 93] & 5, (G611, ofl sAA
—q3C odJ SAUIHI A1ddi HaHlol A ViSalIcHS JHojHlol
8. ollHER AURU Aeldd 9l AlE (ool saH—qa¢
d?l SAH-13C Hi SUIHI AH1Ad Slgjoll Mol 24ci
AUYRAYR Vlals YSIERAHI dll ([Aga UAUT W B, Fal
ed uglell Ysielol RAdl ViR Y SRAIHI A19d B.
gy, 23el A oy sl %33 B §, A Sigfoiall AlHIoY
Rlttid 8 35 %yR SIRAEIHT Wi 21 s3lal ARIU] GuR
YR1dlall oflosl HsAUIHI A1 Bl AHal FAR Slofoll AAgjHlof]
ARMA €1fd 8ldl i3g] SAlg] &l B AR olIHER
AdRU elddall 2Rl Hialofl> suRIERIf visUls cqi
“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" BUR

URLY 2Ad YSIElall Ul R Hi oflA Yo AYdISol SA B

“22. .........One of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
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prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(q0.2) GYHI olIHER AUIRU MEIAD £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

SCC 35 Hi AlGfeRuHodl sar—aac(A) ol BT s
sAdd 8 5, As guid dydRloll owaell 2dlsa &l
CIRGIE SHH—(A) Aodd A JofHlol s3] ASIY 5
dal A%l A&l UIH 1A B. I VAgjHliol Visol YU AZ
dq ojHiol & 3ol UAUIE] AUl gfHIola) Aci(Ad GiuUId
2% 3ol visal 53] AF B. olIHER AURY AEIA LRI AER
YSIEloll Ul AR Hi AHUGISel S 8 5;

"12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
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be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

2

(20.3) GYHi ollHER AURY AEIAA &RI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 GWR uRIty YAA Ysieldi AlbloHd sHH-
12¢(A), SEH—3¢ A8l SEH—A3C il Slojofl Hciel ol
[QRqa uAT sl wAMA S B 5, sAH—1<(A) ol
SHH—A3C Aoddoll ofHlall A ViSalIcHS igHloll 8.
qYyHi ollHER AURU VEIAd LRI AER YSIEIHT  “may
presume” ol “shall presume” RJAGEal| A& @eqa oellde
Sai AER YSIEloll URA-R¢ Hi AUHISol A B 5;

“28. What would be the effect of the expressions “may
presume”, ‘shall presume” and “conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
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vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive
proof”.”

AIH, GURAS YSIEloll WRA—¢ Hi olIHER AU AEIAd

SRI A RAUUIH A1dd & 5, “shall presume” RAGE
"conclusive proof” AGEal] Aol e Bl AL olal. C-Iga-li

AR YslelHi Yrrdl AlafouHed] sdH-03 Hi AU

"proved” 4o\ "disproved” ¢tal AeAIHI Al doll [d2qd
AT 51l URI-30 Hi oflA Yt AYAISal S2d B;

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.” - -

YYHI AHER YSIEIHI oIHER AURU AHEIAA KIRI A

YRI AYAISol S4IHT A419d 8 5, AR Acidld eiuI1g
Y SAI Hie AL YAl A1yd] & dd %33 o1efl. s3l1€
SRI % S1g YA 2% SAIHI A19d 81> d YRIUI U AHIYR
Auflal el Aojdlollo] visal S AF H. GIHER AdRY
AEIAA KRI AER YSIEloll WRAI-3R H AddISe S
¥R1dd 8 5;

“32. The standard of proof evidently is preponderance of
probabilities. Inference of preponderance of probabilities can be
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drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.%) A1 dGISS alIHER AURU AEIAA £UIRI Rangappa V.
Sri Mohan, (2010) 11 SCC 441 i SUIHI A1Ad AHAddISall
£lal Adl Acd %03 & ol ] &Idall YSIElall A0
VIR ollHER AR VEIAA %IRI AER YSIElall URA-RS ]

WRI-’¢ Hi SAIH] AHI1Ad 2H9dISal oflA H¥H Y SN
A1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the
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standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”

(q0.u) oIHER AdRA  Jeldd &Rl Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 UAlLy &Ad YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) ofl YSIEIRAIA LAloiHi AVl AER YSIElal
U2l of. 3 Hi ¥RIAd O 5;

“23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.
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(22)

AHIH, GBUWAsd Ysielol WANA RiLuidl tulal
Adi agl AlafeuHell saH-U¢ Al sHH-3E  Hi
SAIHI A1dd Slojoll HaHioll Actla sda1dig ula Adi
%R | Slojofl AgjHlIallof Visal sclall oIl ARIU]atl 2[R
8, AR AR AER dfdlalle) visa 5] A ia s¢
utydlefl 53 a5 & d GUR YRIICUI AAR ol IHER AdTRY
AHEIAA &IRI YSIEIH] MM sd Rtyide] vendd 8
d yxoioll &slsa tauial Al sARUIEUA Y YRAUIRAlG
HYAisel 63 uglell sl A19d 8.

A2 sIA gAuUlEUd Y eslsd d¥l cidAud Y
Y19lofl [Agd uUT S 24911B 4ER FAHIof] Ad] &slsd]
5 % [oidlaigld 8, dal 2134l 2y sUIHI 241Ad B, d Y
AHis—a3 Yl 2y IAIEUIN] AS aldSR Y] &IRI AR
el disAi (aieddIdi 2H1ddi s22 Gis uidial 8. A
6s51sd oflaidsu3 & 5, s3RAIEUIN VS dl.oc/20/03
oll A% Y2/ 519" ofl A A1 Ud KA. A &Slsd
uel ofloids] 8 5, sluIEdin] As dRIYSWA Ud sl
AIE A1 SIHall SRAIERA A1 sTA1EHT ¥RIAA 2R011H
Hidrell ofidlA Hisdd. A eslsd uel oflads:pA3 & 3,
sAAIEIRA AARIIa HIsAd HidlRl olldlA Fsyxs " all Q2
219 Ud 5.

(24.q) AER SIA oiFud Y Yudl tulal ddi 1 SlHall

sAu1Elofl eslsd Yol 1 SIHall AR aidsR Yool
HIdls & 0l dHell vyed] dlglaul ysiA 21Ad] & 4al d

AyoAlHi UQ HIERal HIdall YUl Sl &l s3AUIElal
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2loUleall 25 HIRsA GiR dA1H HId HIsA 8. 211 sTluiEl
Aol AR U LYIsIA AGE] &1 Aol ARUIRA ugy
A16Roll HId SIUIElal 2loUleall 2SHI efdla dlsll
ysiael aAg, HeRY HISAIAA Yol 2§ @HISlol]l 28
3.9,33,5¢R/— ARNMIA sIElal Ysdl 21udidfl g,
A1 SIHoll ARIA doll SRIEAWI Edlall 2dIsR s3]
sAAUIElA 3.9,33,5¢R/— (215 3l AAs div A1 &R
g1 oAIRAl Y1) ol 280l AR AR{lel ds, &luR
diod, dl. AIEY2, . ¥HoRel AS ol. 000C0OR ol
dl.a¢/09/013 dll JA¥all AHNA. ¥ Js SIAUIEA
d2lol sles aglogl ds dl., 2iBasld JAs  2il,
ANHoIRHI ¥HI SAYdi A€ AS dl.0C/0/03 dll A¥
"2y2d/ ¢S] " ol AA A1 Ud RA. g3AIEULIo]l 4|
eslsd Aecl ARG sluIElol] [Agd Gaeduld sUIA
AHAd 8 ¥ Gdeduld &Rlal sAAUIE]l %R A 6Slsd
¥R1Ad 8 5,6 &1 ks g¥el] 2/AEL]] glo21yléatl o1l
Gel) s ©0." A qia ud]l & 3, § eAleL]] zioAy)al)
MY21g22 & dotl S 24112 Yo19] 211 §1H 2y $2d a1el]. "
W did vl & 5, adsie Ayof] s1¢ial 2RI MIyR1ge?
& ddl sl 21141R Y19l 2y §2d otéll. " A qia vF] & 5,
NHoIAR DEloll GIGYR digSiel 6212 d1d a&l dlsler
A1 fF UGN AHA 8. "oiqsie H¥od] sl s2u?
/A +19d] 8." A aia v & 5, 589id) as2ud] As
2RIYIA 5212, S& ¥ou12A, Slofl 6192031, & 12l =>4/9¢
a s2041E, Hi21011 AT & 212121011 212IE01IHIHI ¥ CHAH
adll." " aia wdl & 5, A 12l s31E, e Al S

212112401l 2A12IEatldIH] S& AR AS 59 ot S2Gd] 2y
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S2¢ d yendd a1éll, 2118€ 29289129 ¥Ad & S, ¥/ AS
ARIYIA Hi21 viicid] %31 5219d. " "RIVIR 121 Vil
/9l Gisof] s ¥ s209¢." A qia wd] & 5, A #12]
sAlenedl yeudda & S, 441G 241 AHRIY] 2113 SI1¥ER]
osq12d] 521 o, Yo /023 &l E/vd S Foil SI¥EIT]
$2 o STCE/R0Ry UYSH &8." " qia ud] & 5, SI¥ER]
$2 0. S¥C/R0Q7 ¥/ 3.9,33,5c/— #HI AIS HEIGAH]
M &Ad. HIBE 291 LD & S, idd]
s211eqin) 5 2431101 & 21 oi1E Qe [asAnd] 2530
8." "2 qia vl & 5, ¥HA 242 2124112 41214] 61011
& d AcolCi1e HEIRIN 21%eotll CfldS] 3517 26 &. " "2 did
wal & 8, 25—y 101 el HHHI A5 ASH ¥ 5219
a arlvi ia As ¥ i ded gda a arlvi yendd
a¥ll. " A qia wdl & 5, AHiISs—95 qi00] Hi2el )l
HHlA A6l 3514 HISAE. " " dia ud] & 5, iS¢
q100] HHA 2% G Ulee 2)sT2tal] 2418T5¢ 25121 Sleed &
ylee sl K121 &2y &3d 2421515e a1ell. " "vis— < g
& d dflc s10) 2 $2d dol] 310l vicr atél]. " "A qia vl &
s, & HIZ] gotiallol yeiq & 5, AR HiRi A5/GocH]
SiRs5e AS ¥H $219d. " AIH, AHARNUA  s31€ld]
SAIHIT A1dd Bdeduld sl ARG Al oIy
GUld sd & 5, Al siddll AR cdsiR A%l
Hidls 3 WIuRigeR aiefl 3 201R1gx%s 2A1A33] Yl o] 24al
Al SIHoll AUl AR A1A SIY SIUEAUR] AR] o
gldiedi Aa sAAIedIn Vs AARNMoll ds vildioll o
gldiodi 21 sidHdl ARMla WiZ] Id ausR Aol
Hidls a3 exild] uilal 324 s2d 8. ARIVIU 6l 241 GijUIY
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Aed 2% YAl 4101 Adi A &51Sd U B 5, 1 Sl
SARUERA AR Adoieilyg  HoJuidid  YHlulal1Alal
aldsiR Awodlall Hidls ds suieni exid] A=A ([A3ey
AlEGIuH, 1 ofl sdH—3¢ Houail A2 o)
YAIR SAI URA 8. Al SlHoll §AUIEUD Ais—3 &l
SARUIEUIN Vs Y S2d B d oldSR A¥oflail oS Uidlall
As B Val ¥ ols ASIBez AR ALl ds, &2lUR I,
AlLAIAYR, . %HPRAI AHIdd 8. Al SlHall ARIMVIUS
AHis—30 &l AR Al ds § ¥ 64 Rid Al ds
8, d 83U Avial AV Hsiys A¥EURIe HlbudRls
W&ol Alal APIEGUR dUIRAUIHI AIAA B ol A1 AIBE
dlol] 2A12IEGURe YGtioflHi Uiidll of. WC03AUL0ERY ol
Uidl YRS odsR A¥ed] & yal dell MU dil
HolJUIAIA EUBEIEY YHNAlol AN d vig uildidd 8.
GYHI A1 A18E AAlofl A12IEGURA Yatlollai AHis—33 €]
aldsR Ayodloll AsI1Boe wUdflol 518 a Aol Al4alls
siPI0all oiSA 2y S B, ¥ AU Adi A &5lsd U &
%, oldsi2 Aol A3 Uuiged]l 58 & 2al doll MUl
AE Houidid EUUERIY YHlAlolRAA A€ oS uiig
Uiddl HI2 2% S &dl 240l d 2RY AUIUR HER S &I
oldsR A¥oflall alldHg] Uidl o. Yc03AUcocRY Yl Ols
uiig WlddIHi AH1Ad & Hal A1 SIHoll ARIof alld HI
URDHI AU UolR A §. dYHi AER oldSIR A%¥o2]
oll oIS ulldioll AJUIGal HI2 ¥ AGlofl oldoll AdIHI A41Ad
dAi yel adsR AxeAloll Mg s Holuidid
gUbE HHMRUIg olld d&l dlofl el wedd 8. ayai
AER Algeoll Yoilofl €:ylol Y &UJAA olUSIR A%YoAloll
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0.24.2] A2lgI5edl] oisd dl U] 21Ul disd
dUIR ddi vl A& AxeAlal  Hidls  HolRYudid
EUUEIY YHNUI Bldig] wRIIE 1A B, dYHi YE SUIE]
&IR1 dAlofl BdeduIA ex1ot ARVl A &slsdall 2dIsIR
SA 8 5, olgsiR Ayolall siciall ARV MUY & A
SIg YR1dl A1 2y s o], a1 A%NHI 2y YId]
dAIR Adi A 6slsd U 8 5, Al SIHoll SIRUIE]l I
AR Adaicig Hotquidid AHRJyI6l AT oldSIR A¥of]oll
Hdls 3 MuRige: § AAURIRSs A1AU3 ela d eilud]
A=A YRiId1 2%y $2d ofell. A1 SIHall $TRJUIE]ell St YO
sApledin s AURMIall As uiidioll & Aal d JsHi
ARIA 2vel s3] doil sIuEAa Edil Ysarll AR
sARUIElA A0, sAluIeUiofl 41 &5lsd 2Aec] 2y YR
AR Adl 211G 5 UUT Y¥ A &5ISd U B 5,
SiHoll AR 3 Fa s3RUIE]l &IRI dddsiR A¥oflall Hid]s
a5 sAuieni exldd B, udg Al odsR AYolall
Hidls aldiol eslsa sAuleuat YUR sAIH [oids0)
[Glusd 8. dyHi I SIHoll SIAUIE] &R AR A418fl ¥
ISl sk ¥RNAd 8 d Aeel sAu1eud) Ais—ac¢
g A oflddll oisd Y A B F SIYRAYRS oiSH B ol d
oisd Aec! sAuIeud ciRdly Yridl AxlG e, su (ofl)
AHodJall Sl HHIRIUN oisd Y S ol®fl. dyHi Ye
s3AA1E] 11 Axoll BAeduld €31l Ad] eslsd weIdd
8 %, Ais—¢ 919 ¢ A ofld s1A g s2d dofl ddlal
woRR olell. A1 ANHI Al SIHall $ABIE] &I AR
A0 LIS UdER A &SlSd YAUR SAI HIR
Ais—a¢ Ul ¥ g 9 ofldel] oisd 2y A & ddl sIUEISIY
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¥33NAUId Y¥ol U2y d YR s ol dyai Ais—¢
el 2y ¢ A ofldell oisd duUA Adi U@l dHi odSR
Ayoflo) ol FRIAA B Jial AANIB A UJUT HYX Y
W19l gsl sluieuel A eslsd YUR sAUIAHI [oidg
(G143d & 5 oldsR AxeAlall Hidls Jddaicig edRjheR Y
AP B. A1 AANHI WAR Ais—3 Yl 2y s3UIEUIN
As aldsR Awodlall As Uidioll & Aal i1 SidHall AR
aldsR AA¥eAloll Hiclls & MiuRIgeR oiefl & vis—a3 &l 2y
sAAIEdIN] As ¥ GIs vidleal & d ds uig AR
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