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Indian Evidence Act.
Burden of proof.-101
Whoever desires any Court to give
judgment as to any legal right or liability dependent

on the existence of facts which he asserts, must prove
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that those facts exist. When a person is bound to prove
the existence of any fact, it is said that the burden of
proof lies on that person. Illustrations (a)A desires a
Court to give judgment that B shall be punished for a
crime which A says B has committed. A must prove
that B has committed the crime.(b)A desires a Court
to give judgment that he is entitled to certain land in
the possession of B, by reason of facts which he
asserts, and which B denies, to be true. A must prove
the existence of those facts.

Indian Electricity Act 2003

Section 126: (Assessment): ---

(1) If on an inspection of any place or premises or
after inspection of  the equipments, gadgets,
machines, devices found connected or used, or after
inspection of records maintained by any person, the
assessing officer comes to the conclusion that such
person is indulging in unauthorized use of electricity,
he shall provisionally assess to the best of his
judgment the electricity charges payable by such
person or by any other person benefited by such
use.(2) The order of provisional assessment shall be
served upon the person in occupation or possession or
in charge of the place or premises in such manner as
may be prescribed. [(3) The person, on whom an order
has been served under sub- section (2) shall be

entitled to file objections, if any, against the
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provisional Assessment before the assessing officer,
who shall, after affording a reasonable opportunity of
hearing to such person, pass a final order of
assessment within thirty days from the date of service
of such order of provisional assessment of the
electricity charges payable by such person.] (4) Any
person served with the order of provisional
assessment, may, accept such assessment and deposit
the assessed amount with the licensee within seven
days of service of such provisional assessment order
upon him: (5) If the assessing officer reaches to the
conclusion that unauthorized use of electricity has
taken place, the assessment shall be made for the
entire period during which such unauthorized use
of electricity has taken place and if, however, the
period during which such unauthorised use of
electricity has taken place cannot be ascertained,
such period shall be limited to a period of twelve
months immediately preceding the date of
inspection. (6) The assessment under this section
shall be made at a rate equal to 1[twice] the tariff rates
applicable for the relevant category of services
specified in sub-section (5). Explanation.- For the
purposes of this section,- (a) “assessing officer” means
an officer of a State Government or Board or licensee,
as the case may be, designated as such by the State

Government; (b) “unauthorised use of electricity”
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means the usage of electricity — (i) by any artificial
means; or (i) by a means not authorised by the
concerned person or authority or licensee; or (iii)
through a tampered meter; or 2[(iv) for the purpose
other than for which the usage of electricity was
authorised; or (v) for the premises or areas other than
those for which the supply of electricity was
authorized.”]

(s.3) AEHI AER AEIAd olIHER AR AEIAd LR
[Gefld 20 sldlxeda gl Q. tRHUIA A.AIS.2R. 009
(RRe1.2A) RAvall YsiElol [@RIFIUR dAIA Adlg) GRAd AHF B.
FHi ol IHER AdRRY AEIAd sydd B 3,

Inspecting staff finding tampering with meter.
Demand for charges payable for actual consumption
not inalid for want of reference to electrical Inspector
in terms of S.26(6). Tampering with meter is not
covered by S. 26(6). AIR 1988 SC 71 (Disting.) case
of Modern Terry Tovels Ltd. V. G.E.B. reported in
A.LLR. 2003 Guj. 63 is also required to be considered
where it is held that :-Theft of energy. Onus to prove
fact that meter recording consumption of electricity
was located within premises of consumer. Would not
relieve consumer to show that he has not committed

any theft,
(s.v) d % Ad aIHER YRId Us] AAEIdd HISal 28] 21dd Q.

9.9.0{l .. 21R.—2003 INRId §3, ol YSIEIHi 5y B 5,
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Theft of energy. Onus to prove fact that

meter recording consumption of electricity was
located within premises of consumer. Would not
relieve consumer to show that he has not committed
any theft,

(s.u) A o A dIHER Y%RAd dS] AEIAd URI AYRId FoSERUE
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9. For the sake of repetition, it
needs to be noted that the plaintiff proved the
guarantee deed Exh.35 before the learned trial Court
by leading evidence and the evidence as adduced by
the plaintiff corporation remained unchallenged by the
defendants. In that view of the matter, when
proceedings initiated by the plaintiff for recovery of its
dues against Guarantors i.e. respondents herein
remained unchallenged and uncontroverted, the
learned trial Court ought to have passed the decree in
favour of the plaintiff and accordingly, we have no
option, but to allow present appeal since the learned
trial Judge has committed error on law and facts in
dismissing the suit.
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