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s!f VF SFD[ JFNL TO"[ VF\Sv$( YL 0LPV[,PVFZP SR[ZLGF VlWSFZLV[ JFNLGL HDLG

SIF\ ;]WL VFJ[, K[ T[ SAHF D]HA S[ *q!Z D]HA ATFJ[, G CMI O[Z DF56L

SZJF V\U[ CF,GL VZHL VF5[, K[ TYF SM8" SDLxGZ TZLS[ GLDFI[, 0L:8|LS8 ,[g0

Z[S0"GF  VlWSFZLG[  GFDNFZ  SM8"GF  VF\SvZ#  GF  C]SD  D]HA  JFNLGL  HDLG

SIF\  ;]WL  VFJ[,  K[  T[  SAHF  D]HA  S[  *q!Z  D]HA  ATFJ[,  G CMI  H[YL  T[

V\U[ GFDNFZ SM8"DF\ :5Q8TF SZ[ T[ AFAT[ C]SD SZJF V\U[ CF,GL VZHL ,FJL T[DF\

V[JL CSLST H6FJ[, K[ S[4 VUFp GFDNFZ VNF,TGF C]SDGF VFWFZ[ 0L:8|LS8

,[g0 Z[S0"GF HJFANFZ jIlST DF56L SZL VF5[, K[4 5Z\T] DF56L ;FY[ :S[R ZH]

SZ[,  K[  T[DF\  56  p5ZMST  H[  DSFG  VFJ[,  K[  T[  SMGL  B[TLGL  HDLGDF\

V[8,[  S[  SIF  ;J"[  G\AZGL  HDLGDF\  VFJ[,  K[  T[  :5Q8TF  SZ[,  GYLP  HM  D]/

8L%56GF ;\NE"[ HMJFDF\ VFJ[ TM HM V[S H ;J"[ G\AZGF EFU 50[, CMI TM V[S

EFU 5]6" YIF AFN ALHM EFU RF,] YFI VG[ HM V,U V,U ;J"[ G\AZ CMI TM

8L%56DF\ H[ ZLT[ H6FJ[, CMI T[ ZLT[ VFH]AFH]DF\ EFU CMI4 VF SFDGF 5|lTJFNL

JFNLGL  B[TLGL  HDLGG[  V0LG[  WZFJ[  K[P  VF  ;\HMUMDF\  D]bI  J:T]  V[  K[  S[4

DF,HL\HJF UFDGL ;J"[ G\P!!q! 5{SL # GL HDLGGL DF56L YI[, K[ T[DF\ lJJFN

JF/F  DSFGGM  ;DFJ[X  YFI  K[  S[  S[D  VF  V\U[  SM.  :5Q8TF  SM8"  SDLxGZ

TZLS[ GLDFI[,F ,[g0 Z[S0"GF HJFANFZ VlWSFZLV[ SZ[, GYLP VF ;\HMUMDF\ D]/

8L%56GL VFS'lTGF  VFWFZ[  HIFZ[  NZ[S  B]6FGF  D]/ DF5M  HIFZ[  ,[g0  Z[S0"GF

HJFANFZ VlWSFZL 5F;[ VJ[,[A, K[ tIFZ[ T[ 5|DF6[ DF56L YFI TM 5F8"v!4

5F8"vZ4 5F8"v# GL HDLG SIF SIF K[  T[  :5Q8 YFI T[D K[  VG[ T[  ;\HMUMDF\

T[  EFUDF\  VF  DSFGGM  ;DFJ[X  YFI  K[  S[  S[D  T[  56  :5Q8  YFI  T[D  K[P

0L:8|LS8 ,[g0 Z[S0"GF HJFANFZ VlWSFZL T[ ;ZSFZL VlWSFZL K[ VG[ DF56L DF8[

A[:8 VMYMZL8L K[P VF ;\HMUMDF\  HM :Y/ p5Z SAHF 5|DF6[ DF56L SZJFDF\

VFJ[ TM 56 DSFG SIF 5F8"DF\ VFJ[, K[ T[ :5Q8 YFI T[D K[ SFZ6 S[ VUFpGF
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8L%56 D]HA NZ[S ;F.0GF DF6 lGl`RT K[ H VG[ J/L *q!Z DF\ 56 NZ[SGF

RMSS; DF5 NXF"J[, K[P VF ;\HMUMDF\ *q!Z D]HA HM DF5 G CMI TM JWFZFG]

NAF6 56 :5Q8 YFI T[D K[ H[YL p5ZMST TDFD lJUT[ ,[g0 Z[S0"GF HJFANFZ

VlWSFZL p5ZMST DSFG SIF ;J"[  G\AZGF SIF EFUDF\  VFJ[, K[ T[GL :5Q8TF

SZ[ T[ DF8[ C]SD SZJF VZH U]HFZ[, K[P 

sZf VF SFDGF 5|lTJFNLVM N|FZF  JFNLGL VF\Sv5! GL VZHL lJ~wW VF\Sv5& YL

JF\WF HJFA ZH] SZL T[DF\ V[JL CSLST H6FJ[, K[ S[4 VF SFDGF JFNL N|FZF 5|YD

VF\SvZ#  YL  0LPVF.PV[,PVFZPzL  DFZOT  DF56L  SZFJJF  V\U[GL  VZHL  ZH]

ZFBJFDF\ VFJ[, CTLP ;NZC] VZHLGF VG];\WFG[ 5|lTJFNLVM N|FZF VF\Sv## YL

HJFA ZH] ZFBJFDF\ VFJ[, CTFP tIFZAFN GFDNFZ SM8" N|FZF JFNLGL ;NZC] VZHL

D\H]Z  SZJFDF\  VFJTF  0LPVF.PV[,PVFZPzL  ULZ  ;MDGFYGF  GLDFI[,  SM8"

SDLxGZ VG[ ;J"[IZzL V[;PVFZPRM8,LIF TFP#!q_*qZ_ZZ GF ZMH :Y/ 5Z

DF56L SZJF DF8[ UI[, CTF VG[ T[ V\U[G] ZMHSFD T[VMzLV[ T[DGF VF\Sv#5 GF

ZL5M8"  ;FY[  GFDNFZ SM8"  ;D1F ZH]  ZFB[, K[P ;NZC]  ZMHSFDDF\  T[VMzLV[ :5Q8

H6FJ[, K[ S[4 DF56L ;DI[ JFNLzL TYF 5|lTJFNLzL :5Q8 SAHM ATFJL XS[,

GYLP H[ lJUT[ 51FSFZMGM :5Q8 SAHM :Y/ 5Z GSSL YTM GYLP H[ lJUT[ SAHF

D]HAGL DF56L Y. XS[ T[JL 5lZl:YlT GYLP tIFZAFN JFNL N|FZF VF\Sv#) YL

5M,L; 5|M8[SXG ;FY[  DF56L SZFJJFGL  VZHL  OZLYL  NFB, SZJFDF\  VFJTF

T[  VZHL  ;FD[GF  5|lTJFNLVMGF  JF\WF  VF\Sv$Z  YL  VF  SFDDF\  ZH]  ZFBJFDF\

VFJ[,P  tIFZAFN  0LPVF.PV[,PVFZPzL  N|FZF  OZLYL  TFPZ)q_)qZ_Z#  GF

ZMH :Y/ 5Z H. VF\Sv$& JF/] 5\R ZMHSFD SZL T[GL ;FY[ DF,HL\HJF UFDGF

Z[JgI] Z[S0" ;PG\P!!q!q5{SL SAHF D]HAGF 1F[+O/ JF/L C[PZv((vZ! RMPDLP

HDLGGL DF56L XL8 ZH] ZFB[, K[P JFNL TYF 5|lTJFNLGF 8L%56 V,U YI[, G

CMI T[ D]HA DF56L Y. XS[ T[D GYLP VF SFDGF JFNL N|FZF TFP!#q_(qZ_Z$

GF ZMH VF\Sv$( YL O[Z DF56L SZJF V\U[GL VZHL VF5[, VG[ ;NZC] VZHLDF\
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JFNL N|FZF JFNLGL HDLG *v!Z GF pTFZF D]HA SIF\ ;]WL VFJ[, K[ T[ ZLT[ :Y/

5Z SAHF D]HA DF56L SZJFDF\ VFJ[, G CMJFG] H6FJL O[Z DF56L :Y/ 5Z

SZJF  V\U[GL  VZHL  ZH]  ZFB[,P  H[GF  VG];\WFG[  0LPVF.PV[,PVFZPzL

ULZ ;MDGFYG[ VF\Sv5_ YL GM8L; SZJFDF\ VFJTF T[VMzL N|FZF T[DGM ,[lBT

HJFA  GFDNFZ  SM8"  ;D1F  ZH]  ZFBJFDF\  VFJ[,  K[P  ;NZC]  ,[lBT  HJFAGL

lJUT[ T[VMzLV[ :5Q8 H6FJ[, K[ S[4 ccJFNU|:T HuIFV[ D]SFD SZ[, tIFZAFN

DF56L SZJF DF8[ JFNL 5|lTJFNLG[ :Y/ l:YlT V\U[ 5]KTF :5Q8 SAHM ATFJL

XS[,  G  CTFPcc  T[DH  ;NZC]  HJFADF\  T[VMzLV[  H6FJ[,  K[  S[4  cclJX[QFDF\

H6FJJFG]  S[  V+[GL  SR[ZLGF  Z[S0"DF\  ;J"[  G\P!!q!  DF\  lC:;F  V\U[G]  Z[S0"

p5,aW GYL4 H[YL Z[S0"  VFWFZLT ;J"[  G\P!!q! 5L # GL CNGL :5Q8TF Y.

XS[ T[D GYLP H[YL JFNL 5|lTJFNL T[DH 5\RM N|FZF ATFJJFDF\ VFJ[, :Y/ l:YlT

D]HAGL  DF56L  SZL  DF56L  XL8  TYF  5\R  ZMHSFD  GFDNFZ  ;FC[AG[  ;FNZ

SZJFDF\  VFJ[,  K[Pcc  p5ZMST  lJUT[  0LPVF.PV[,PVFZPzL  ULZ  ;MDGFY

N|FZF :5Q856[ CN lGXFG VG[ SAHM GSSL Y. XS[ T[D GYL T[J] H6FJ[, CMJF

KTF DF+G[ DF+ JFNL N|FZF  5MTFGL VG]S]/TF D]HAG]  ZMHSFD SZFJ0FJL T[GF

VFWFZ[  5]ZFJM  pEM  SZJFGM  5|ItG  SZJFDF\  VFJL  ZC[,  K[P  p5ZMST

lJUT[ 0LPVF.PV[,PVFZPzL ULZ ;MDGFY N|FZF JFZ\JFZ :Y/ 5Z H. T[ V\U[GM

VC[JF, GFDNFZ SM8"  ;D1F ZH]  ZFBJF KTF VG[  GFDNFZ SM8"  ;D1F CFHZ ZCL

DM{lBS TYF  ,[lBT :5Q8TFVM  SZJF  KTF  JFNL  N|FZF  CF,GM  NFJM  ,\AFJJFGF

C[T]YL T[DH 5MTFGL VG]S]/TF D]HAGM 5]ZFJM pEM SZJFGF C[T]YL VF 5|SFZGL

V[S;ZBL VZHLVM JFZ\JFZ GFDNFZ SM8" ;D1F ZH] ZFBL gIFlIS 5|lS|IFDF\ lJ,\A

SZJFGM 5|ItG SZJFDF\ VFJL ZC[, K[P H[ lJUT[ JFNLGL CF,GL VZHL BR" ;lCT

ZN OZDFJJF TYF JFNLGL VF 5|SFZGL JT"6]\SYL 5|lTJFNLG[ gIFlIS 5|lS|IFDF\ Y.

ZC[, lJ,\A AN, ;LJL, 5|M;LHZ SM0GL S,Dv#5vV VgJI[ BF; NFB,F~5L

BR" JFNL 5F;[YL V5FJJF C]SD OZDFJJF VZH U]HFZ[, K[P
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s#f VF SFD[  51FSFZM  TO"[  T[DGF lJPJSL,zLVM N|FZF  SZJFDF\  VFJ[, DM{lBS N,L,M

;F\E/JFDF\  VFJ[,  K[  T[DH  51FSFZM  TO"[  GFDNFZ  prR  VNF,T  TYF

GFDNFZ ;JM"rR VNF,TGF ZH] ZFBJFDF\ VFJ[, R]SFNFVM DFG;C J\RF6[ ,[JFDF\

VFJ[, K[P    

s$f 51FSFZMGL N,L,M  TYF  S[;G]\  Z[S0"  wIFG[  ,LW]P ;NZC]  SFD[  VUFp  JFNL  N=FZF

VF\Sv& YL ZMHSFDGL VZHL VF5JFDF VFJ[, CTL4 TFPZ(q)qZ! GF ZMH H[DF

Z)q)qZ! GF C]SD YI[,M4 H[ VF\Sv) YL ZL5M8" ZO :S[R ;CLT TFP $q!_qZ!

YL  ZH]  K[P  tIFZAFN  JFNL  N|FZF  VF\SvZ#  YL  HL<,F  ,[g0  Z[S0"  SR[ZL  DFZOT

HDLGGL DF56L SZFJJF VZHL VF5[,L4 H[ TFP!#q&qZZ GF ZMH D\H]Z SZJFDF\

VFJ[,L VG[ H[GF VFWFZ[ 0LPV[,PVFZP SR[ZL N|FZF VF\Sv$& YL 5\R ZMHSFD SZL

T[ V\U[GM ZL5M8" ZH] ZFBJFDF\ VFJ[,MP tIFZAFN JFNL N|FZF VF\Sv$( YL JFNLGL

HDLG  SIF  ;]WL  VFJ[,  K[  T[  DF8[  O[Z  DF56L  SZJFGL  CF,GL  VZHL  VF5[,L

T[  VG];\WFG[  0LPV[,PVFZP  SR[ZLGF  ;J"[IZG[  VF\Sv5_  YL  GM8L;  SZTF

T[VMV[  5MTFGM  HJFA  ;FD[,  ZFB[,  K[P  VF  SFD[  JFNL  N|FZF  SM8"  SDLxGZ

TZLS[ GLDFI[, 0L:8|LS8 ,[g0 Z[S0"GF VlWSFZLV[ V+[GL VNF,TGF VF\SvZ# GF

C]SD D]HA JFNLGL HDLG SIF ;]WL VFJ[, K[  T[  SAHF D]HA S[  *q!Z D]HA

ATFJ[, G CMI YL T[ V\U[  V+[GL VNF,TDF\  :5Q8TF SZ[ T[ AFAT[ C]SD SZJF

AFAT[ CF,GL VZHL ZH] ZFBJFDF\ VFJ[, K[P VF ;\NE"[ Z[S0" p5Z ZH] YI[, 5]ZFJM

wIFG[  ,[JFDF\  VFJ[  TM  VF  SFDGF  JFNL  N|FZF  5|YD  VF\SvZ#  YL

0LPVF.PV[,PVFZPzL DFZOT DF56L SZFJJF V\U[GL VZHL ZH] ZFBJFDF\ VFJ[,

CTLP H[ VZHL V+[GL VNF,T N|FZF D\H]Z SZJFDF\  VFJTF 0LPVF.PV[,PVFZPzL

ULZ  ;MDGFYGF  GLDFI[,  SM8"  SDLxGZ  VG[  ;J"[IZzL  TFP#!q_*qZ_ZZ  GF

ZMH :Y/ 5Z DF56L SZJF DF8[ UI[, CTF VG[ T[ V\U[G] ZMHSFD T[D6[ VF\Sv#5

GF ZL5M8"  ;FY[  V+[GL  SM8"  ;D1F  ZH]  ZFB[, K[P  ;NZC]  ZMHSFDDF\  T[D6[  V[JL

CSLST H6FJ[, CTL  S[4 DF56L ;DI[  JFNLzL  TYF 5|lTJFNLzL  :5Q8 SAHM
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ATFJL XS[, GYL4 H[ lJUT[ 51FSFZMGM :5Q8 SAHM :Y/ 5Z GSSL YTM GYL4

H[ lJUT[ SAHF D]HAGL DF56L Y. XS[ T[JL 5lZl:YlT GYLP tIFZAFN JFNL N|FZF

VF\Sv#)  YL  5M,L;  5|M8[SXG  ;FY[  DF56L  SZFJJFGL  VZHL  OZLYL  NFB,

SZJFDF\  VFJTF  0LPVF.PV[,PVFZPzL  N|FZF  OZLYL  TFPZ)q_)qZ_Z#  GF

ZMH :Y/ 5Z H. VF\Sv$& JF/] 5\R ZMHSFD SZL T[GL ;FY[ DF,HL\HJF UFDGF

Z[JgI] Z[S0" ;PG\P!!q!q5{SL SAHF D]HAGF 1F[+O/ JF/L C[PZv((vZ! RMPDLP

HDLGGL DF56L XL8 ZH] ZFB[, K[P JFNL TYF 5|lTJFNLGF 8L%56 V,U YI[, G

CMI  T[  D]HA  DF56L  Y.  XS[  T[D  GYLP  tIFZAFN  VF  SFDGF  JFNL  N|FZF

TFP!#q_(qZ_Z$ GF  ZMH  VF\Sv$( YL  O[Z  DF56L  SZJF  V\U[GL  VZHL  ZH]

ZFB[,P H[GF VG];\WFG[ 0LPVF.PV[,PVFZPzL ULZ ;MDGFYG[ VF\Sv5_ YL GM8L;

SZJFDF\ VFJTF T[VMzL N|FZF T[DGM ,[lBT HJFA V+[GL SM8" ;D1F ZH] ZFBJFDF\

VFJ[, K[P ;NZC] ,[lBT HJFADF\ T[VMV[ V[JL CSLST H6FJ[, K[ S[4 ccJFNU|:T

HuIFV[ D]SFD SZ[, tIFZAFN DF56L SZJF DF8[ JFNL 5|lTJFNLG[ :Y/ l:YlT V\U[

5]KTF :5Q8 SAHM ATFJL XS[, G CTFPcc T[DH JW]DF\ HJFADF\ H6FJ[, K[ S[4

cclJX[QFDF\  H6FJJFG] S[ V+[GL SR[ZLGF Z[S0"DF\ ;J"[  G\P!!q! DF\ lC:;F V\U[G]

Z[S0" p5,aW GYL4 H[YL Z[S0" VFWFZLT ;J"[ G\P!!q! 5L # GL CNGL :5Q8TF Y.

XS[ T[D GYLP H[YL JFNL 5|lTJFNL T[DH 5\RM N|FZF ATFJJFDF\ VFJ[, :Y/ l:YlT

D]HAGL  DF56L  SZL  DF56L  XL8  TYF  5\R  ZMHSFD  GFDNFZ  ;FC[AG[  ;FNZ

SZJFDF\  VFJ[, K[Pcc  JW]DF\  VF SFD[ 5|lTJFNLVM N|FZF H[ JF\WF ,[JFI[, K[ T[DH

T[VM N|FZF H[ R]SFNFVM ;FD[, ZFBJFDF\ VFJ[, K[ T[ HMTF OZLYL DF56L SZL T[

V\U[GL :5Q8TF SZJF DF8[ V[8,[ S[ ;NZC] SFD[ 5]ZFJM V[S+ SZJF DF8[ VFJL VZHL

D\H]Z SZL XSFI GCL4 H[ N,L,M ;FY[ VF SM8" ;CDT K[P JW]DF\ VF SFD[ VUFp SM8"

SDLxGZ  N|FZF  ZMHSFD4  0LPV[,PVFZP  SR[ZL  N|FZF  DF56L  SZJFDF\  VFJ[,L

K[  tIFZAFN ;NZC]  NFJFGF  SFD[  OZLYL  V[JL  SM. l:YlTG]  lGDF"6 YI[, GYL

S[ OZLYL DF56L DF8[GM VF 5|SFZGM C]SD SZL XSFIP JW]DF GFDP ;]l5|D SM8" N=FZF

B.  S.  Lalitha & Others  v.  Bhuvnesh & Ors.  2026 INSC 499 GM R]SFNM
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J\RF6[ ,[JM HZ]ZL K[P H[DF  GLR[ D]HA 9ZFJ[, K[P 

31. Order VII Rule 11(d) of the CPC provides that the plaint shall be rejected where
the  suit  appears  from the  statement  in  the  plaint  to  be  barred  by  any  law.  The
provision  is  designed  to  weed  out,  at  the  threshold,  suits  which  are  ex  facie
unsustainable. The scope of inquiry under this provision is, however, circumscribed.
In Saleem Bhai and Others v. State of Maharashtra and Others8, this Court in Para 9
held that for deciding an application under Order VII Rule 11, only the averments in
the plaint are relevant and the Court cannot look into the written statement or any
other external material.

34. The principle of res judicata is codified in Section 11 of the CPC. It is convenient,
at this stage, to reproduce the provision: 
“11. Res judicata.—No Court shall try any suit or issue in which the matter directly
and substantially in issue has been directly and substantially in issue in a former suit
between the same parties, or between parties under whom they or any of them claim,
litigating under the same title, in a Court competent to try such subsequent suit or the
suit in which such issue has been subsequently raised, and has been heard and finally
decided by such Court. 
Explanation  I.—The expression  ‘former  suit’  shall  denote  a  suit  which  has  been
decided prior to a suit in question whether or not it was instituted prior thereto. 
Explanation II.—For the purposes of this section, the competence of a Court shall be
determined irrespective of any provisions as to a right of appeal from the decision of
such Court. 
Explanation III.—The matter above referred to must in the former suit  have been
alleged by one party and either denied or admitted, expressly or impliedly, by the
other.  Explanation  IV.—Any  matter  which  might  and  ought  to  have  been  made
ground of defence or attack in such former suit shall be deemed to have been a matter
directly and substantially in issue in such suit. 
Explanation V.—Any relief claimed in the plaint, which is not expressly granted by
the decree, shall for the purposes of this section, be deemed to have been refused. 
Explanation VI.—Where persons litigate bona fide in respect of a public right or of a
private right claimed in common for themselves and others, all persons interested in
such right  shall,  for  the  purposes  of  this  section,  be  deemed  to  claim under  the
persons so litigating.” 

35. The provision embodies a rule of conclusiveness that is founded in considerations
of public policy. It rests upon the salutary doctrine that there must be a finality to
litigation, and that a party which has once succeeded or failed on an issue should not
be permitted to re-agitate the same at a subsequent stage. The principle applies not
only between two separate suits but also between two stages of the same litigation
what is referred to as ‘interlocutory res judicata.’ In  Satyadhyan Ghosal (supra), a
three-Judge Bench of this Court in Para 8 held: 
“The  principle  of  res  judicata  applies  also  as  between  two  stages  in  the  same
litigation to this extent that a court, whether a trial court or a higher court having at
an earlier stage decided a matter in one way will not allow the parties to re-agitate the
matter again at a subsequent stage of the same proceedings.” 

36. The issue that was raised in I.A. No. IV, whether the plaint in O.S. No. 5352/2007
is liable to rejected on the ground that the suit is barred by Section 6(5) of the Act is
the same issue that was raised in I.A. No. 2, heard, and decided by of 2009. The 2013
order held,  in terms, that the plaint cannot be rejected at the threshold; that even

https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/111238562/
https://indiankanoon.org/doc/655045/
https://indiankanoon.org/doc/121631892/
https://indiankanoon.org/doc/661632/
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assuming  there  is  a  partition  and  even  assuming  the  daughters  will  not  get  a
coparcenary share, the father having died intestate, the daughters have a right in the
father’s  share;  and  that  whether  the  plaintiffs  would  ultimately  succeed  is  not  a
ground  for  rejection  under  Order  VII  Rule  11(d).  That  order  became  final.  No
materially different ground is raised in the second application. 

37. The High Court, in the impugned order, sought to avoid the application of res
judicata on the ground that the first application was filed by Defendant Nos. 1 to 3,
whereas the second was filed by the legal representatives of Defendant No. 4. This
reasoning does  not  commend itself  to  us.  All  defendants  are  sons  (or  their  legal
representatives) of the same propositus. They share a common interest: they defend
the same Partition Deed, resist the same suit for partition, and assert the same plea
that the daughters have no right to the suit properties. They litigate under the same
title within the meaning of Explanation VI to Section 11 of the CPC, as reproduced
above. 

38. In Singhai Lal Chand Jain v. Rashtriya Swayamsewak Sangh, Panna and Others9,
this Court clarified that if litigation was conducted bona fide to protect a common
interest,  the decision operates as res judicata against all persons interested in that
right. In the present case, the defendants collectively resisted the suit and participated
in the first Order VII Rule 11 proceedings. The legal representatives of Defendant No.
4 cannot be heard to say that the 2013 order does not bind them merely because 9
(1996) 3 SCC 149 their predecessor did not file the application that gave rise to that
order. The interest asserted is indivisible; the parties litigate under the same title. 

39. We may further observe that Explanation IV to Section 11 of the CPC provides
that “any matter which might and ought to have been made ground of defence or
attack  in  such  former  suit  shall  be  deemed  to  have  been  a  matter  directly  and
substantially  in  issue  in  such  suit.”  The  respondents’  submission  that  the  two
applications were filed under different sub- clauses of Order VII Rule 11, the first
under  clause  (d)  alone  and  the  second  under  clauses  (a),  (b)  and  (d)  is  of  no
consequence. The ground that the plaint does not disclose a cause of action [clause
(a)] or is defective [clause (b)] could have been, and indeed ought to have been, raised
in the first application. The mere invocation of additional sub-clauses in the second
application does not take the matter outside the scope of res judicata. The substance
of the issue, whether the plaint should be rejected on the ground that the suit is barred
by Section 6(5) of the H.S. Act, remains the same. A party cannot circumvent the
finality  of  an  adverse  order  by  re-framing  the  same  challenge  under  a  different
procedural provision. 

VFD4  p5ZMST GFDP  ;]l5|D  SM8"  GM  R]SFNM  J\RF6[  ,[TF  V[S  H

NFJFDF SM. V[S VZHL 0L;F.0 Y. UI[, CMI tIFZ[ OZLYL ;\HMUM G AN,FIF
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KTF JFNL  N|FZF  5]ZFJM  pEF SZJFGF  C[T]YL  V[S;ZBL VZHLVM JFZ\JFZ  V+[GL

VNF,T ;D1F ZH] ZFBJFDF\ VFJTL CMI4 H[YL JFNLGL ;NZ VZHL D\H]Z SZJF 5F+

H6FTL G CMI4 H[YL gIFIGF lCTDF\ GLR[ D]HAGM C]SD SZJFDF\ VFJ[ K[P 

v  C]SDv  

JFNLGL VZHL GFD\H]Z SZJFGM C]SD SZJFDF\ VFJ[ K[P

 

C]SD  VFH  TFZLBo  !! DFC[vVMUQ84  ;G[  Z_Z& GF  ZMH  B]<,L  VNF,TDF\

JF\RL4 ;\E/FJL HFC[Z SIM"P

સ્થળઃ  તાલાલા. (પુષ્પરાજસિંહ નરેન્દ્રસિંહ જાડેજા)
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