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31. Order VII Rule 11(d) of the CPC provides that the plaint shall be rejected where
the suit appears from the statement in the plaint to be barred by any law. The
provision is designed to weed out, at the threshold, suits which are ex facie
unsustainable. The scope of inquiry under this provision is, however, circumscribed.
In Saleem Bhai and Others v. State of Maharashtra and Others8, this Court in Para 9
held that for deciding an application under Order VII Rule 11, only the averments in
the plaint are relevant and the Court cannot look into the written statement or any
other external material.

34. The principle of res judicata is codified in Section 11 of the CPC. It is convenient,
at this stage, to reproduce the provision:

“I1. Res judicata.—No Court shall try any suit or issue in which the matter directly
and substantially in issue has been directly and substantially in issue in a former suit
between the same parties, or between parties under whom they or any of them claim,
litigating under the same title, in a Court competent to try such subsequent suit or the
suit in which such issue has been subsequently raised, and has been heard and finally
decided by such Court.

Explanation I.—The expression ‘former suit’ shall denote a suit which has been
decided prior to a suit in question whether or not it was instituted prior thereto.
Explanation II.—For the purposes of this section, the competence of a Court shall be
determined irrespective of any provisions as to a right of appeal from the decision of
such Court.

Explanation III.—The matter above referred to must in the former suit have been
alleged by one party and either denied or admitted, expressly or impliedly, by the
other. Explanation IV.—Any matter which might and ought to have been made
ground of defence or attack in such former suit shall be deemed to have been a matter
directly and substantially in issue in such suit.

Explanation V.—Any relief claimed in the plaint, which is not expressly granted by
the decree, shall for the purposes of this section, be deemed to have been refused.
Explanation VI.—Where persons litigate bona fide in respect of a public right or of a
private right claimed in common for themselves and others, all persons interested in
such right shall, for the purposes of this section, be deemed to claim under the
persons so litigating.”

35. The provision embodies a rule of conclusiveness that is founded in considerations
of public policy. It rests upon the salutary doctrine that there must be a finality to
litigation, and that a party which has once succeeded or failed on an issue should not
be permitted to re-agitate the same at a subsequent stage. The principle applies not
only between two separate suits but also between two stages of the same litigation
what is referred to as ‘interlocutory res judicata.’ In Satyadhyan Ghosal (supra), a
three-Judge Bench of this Court in Para 8 held:

“The principle of res judicata applies also as between two stages in the same
litigation to this extent that a court, whether a trial court or a higher court having at
an earlier stage decided a matter in one way will not allow the parties to re-agitate the
matter again at a subsequent stage of the same proceedings.”

36. The issue that was raised in I.A. No. IV, whether the plaint in O.S. No. 5352/2007
is liable to rejected on the ground that the suit is barred by Section 6(5) of the Act is
the same issue that was raised in I.A. No. 2, heard, and decided by of 2009. The 2013
order held, in terms, that the plaint cannot be rejected at the threshold; that even
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assuming there is a partition and even assuming the daughters will not get a
coparcenary share, the father having died intestate, the daughters have a right in the
father’s share; and that whether the plaintiffs would ultimately succeed is not a
ground for rejection under Order VII Rule 11(d). That order became final. No
materially different ground is raised in the second application.

37. The High Court, in the impugned order, sought to avoid the application of res
judicata on the ground that the first application was filed by Defendant Nos. 1 to 3,
whereas the second was filed by the legal representatives of Defendant No. 4. This
reasoning does not commend itself to us. All defendants are sons (or their legal
representatives) of the same propositus. They share a common interest: they defend
the same Partition Deed, resist the same suit for partition, and assert the same plea
that the daughters have no right to the suit properties. They litigate under the same
title within the meaning of Explanation VI to Section 11 of the CPC, as reproduced
above.

38. In Singhai Lal Chand Jain v. Rashtriya Swayamsewak Sangh, Panna and Others9,
this Court clarified that if litigation was conducted bona fide to protect a common
interest, the decision operates as res judicata against all persons interested in that
right. In the present case, the defendants collectively resisted the suit and participated
in the first Order VII Rule 11 proceedings. The legal representatives of Defendant No.
4 cannot be heard to say that the 2013 order does not bind them merely because 9
(1996) 3 SCC 149 their predecessor did not file the application that gave rise to that
order. The interest asserted is indivisible; the parties litigate under the same title.

39. We may further observe that Explanation IV to Section 11 of the CPC provides
that “any matter which might and ought to have been made ground of defence or
attack in such former suit shall be deemed to have been a matter directly and
substantially in issue in such suit.” The respondents’ submission that the two
applications were filed under different sub- clauses of Order VII Rule 11, the first
under clause (d) alone and the second under clauses (a), (b) and (d) is of no
consequence. The ground that the plaint does not disclose a cause of action [clause
(a)] or is defective [clause (b)] could have been, and indeed ought to have been, raised
in the first application. The mere invocation of additional sub-clauses in the second
application does not take the matter outside the scope of res judicata. The substance
of the issue, whether the plaint should be rejected on the ground that the suit is barred
by Section 6(5) of the H.S. Act, remains the same. A party cannot circumvent the
finality of an adverse order by re-framing the same challenge under a different
procedural provision.
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