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Section 118. Presumptions as to negotiable instruments.

Until the contrary is proved, the following presumptions
shall be made:

(a) of consideration. that every negotiable instrument was
made or drawn for consideration, and that every such
instrument, when it has been accepted, endorsed, negotiated
or transferred, was accepted, endorsed, negotiated or
transferred for consideration;

(b) as to date. that every negotiable instrument bearing a

date was made or drawn on such date;
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(c) as to time of acceptance. that every accepted bill of
exchange was accepted within a reasonable time dfter its
date and before its maturity;

(d) as to time of transfer. that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of endorsements. that the endorsements
appearing upon a negotiable instrument were made in the
order in which they appear thereon;

(f) as to stamps .that a lost promissory note, bill of exchange
or cheque was duly stamped;

(g) that holder is a holder in due course. that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been
obtained from its lawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or has been
obtained from the maker or acceptor thereof by means of an
offence or fraud, or for unlawful consideration, the burden of
proving that the holder is a holder in due course lies upon

him.

Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the
holder of a cheque received the cheque, of the nature referred
to in section 138, for the discharge, in whole or in part, of

any debt or other liability.

(c.) ayai, 21 doiss oid.JMH s1€ &RI Kumar Export Vs. Sharma
Carpets (2009) SCC 513 il YsIel Hi oflA Yot ofl Rgidl MlAUIfE s
8.

«  Kumar Export Vs. Sharma Carpets (2009) SCC 513
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20. The accused in a trial under Section 138 of
the Act has two options. He can either show that
consideration and debt did not exist or that under
the particular circumstances of the case the non-—
existence of consideration and debt is so probable
that a prudent man ought to suppose that no
consideration and debt existed. To rebut the
statutory presumptions an accused is not expected
to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that
the note in_ question was not supported by
consideration and that there was no debt or liability
to be discharged by him. However, the court need
not insist in every case that the accused should
disprove the non-existence of consideration and
debt by leading direct evidence because the
existence of negative evidence is neither possible
nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and
existence of debt, apparently would not serve the
purpose of the accused. Something which is
probable has to be brought on record for getting the
burden of proof shifted to the complainant. To
disprove the presumptions, the accused should
bring on record such facts and circumstances, upon
consideration of which, the court may either believe
that the consideration and debt did not exist or their
non-existence was so probable that a prudent man
would under the circumstances of the case, act
upon the plea that they did not exist. Apart from
adducing direct evidence to prove that the note in
question was not supported by consideration or that
he had not incurred any debt or liability, the
accused may also rely upon circumstantial evidence
and if the circumstances so relied upon are
compelling, the burden may likewise shift again on
to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned
in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139 of
the Act.

21. The accused has also an option to prove the
non-existence of consideration and debt or liability
either by letting in evidence or in some clear and
exceptional cases, from the case set out by the
complainant, that is, the averments in the
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complaint, the case set out in the statutory notice
and evidence adduced by the complainant during
the trial. Once such rebuttal evidence is adduced
and accepted by the court, having regard to all the
circumstances of the case and the preponderance
of probabilities, the evidential burden shifts back to
the complainant and, thereafter, the presumptions
under Sections 118 and 139 of the Act will not again

come to the complainant's rescue.

(0.) aYai, dI¥cdRMi olid. M1 sie ofl oA Triyambak S. Hegde Vs.
Sripad,Criminal Appeal Nos. 849-850 of 2011, Dtd. 23/09/2021 il
A% YSIE ANA 8, YSIEl ofl WAI§ 01.99,9R,23 Hi SIUEI ofl SHH—<

Aol 13€ 23 oflA Yxai ofl UAUT 5 B.

Trivambak S. Hegde Vs. Sripad,Criminal Appeal
Nos. 849—850 of 2011, Dtd. 23/09/2021

11. From the facts arising in this case and the nature
of the rival contentions, the record would disclose
that the signature on the documents at Exhibits P6
and P2 is not disputed. Exhibit P2 is the dishonoured
cheque based on which the complaint was filed.
From the evidence tendered before the JMFC, it is
clear that the respondent has not disputed the
signature on the cheque. If that be the position, as
noted by the courts below a presumption would
arise _under Section 139 in favour of the appellant
who was the holder of the cheque. Section 139 of
the N.I. Act reads as hereunder:

“139. Presumption in favour of holder It shall be
presumed, unless the contrary is proved, that the
holder of a cheque received the cheque of the
nature referred to in section 138 for the discharge,
in whole or in part, of any debt or other liability.”

12. Insofar as the payment of the amount by the
appellant in the context of the cheqgue having been
signed by the respondent, the presumption for
passing of the consideration would arise as
provided under Section 118(a) of N.I. Act which
reads as hereunder:

“118. Presumptions as to negotiable instruments —
Until the contrary is proved, the following
presumptions shall be made: (a) of consideration
— that every negotiable instrument was made or
drawn for consideration, and that every such
instrument, when it has been accepted, indorsed,
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negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration.”

13. The above noted provisions are explicit to the
effect that such presumption would remain, until
the contrary is proved. The learned counsel for the
appellant in that regard has relied on the decision of
this court in K. Bhaskaran vs. Sankaran Vaidhyan
Balan & Anr.(1999) 7 SCC 510 wherein it is held as
hereunder:

"9. As the signature in the cheque is admitted to be
that of the accused, the presumption envisaged
in Section 118 of the Act can leqgally be inferred that
the cheque was made or drawn for consideration on
the date which the cheque bears. Section 139 of the
Act enjoins on the Court to presume that the holder
of the cheque received it for the discharge of any
debt or liability. The burden was on the accused to
rebut the aforesaid presumption. The Trial Court
was not persuaded to rely on the interested
testimony of DW1 to rebut the presumption. The
said finding was upheld by the High Court. It is not
now open to the accused to contend differently on

that aspect.”
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2A51oNal %R A2l Avflal SIS GUR A1AdI YIdIg) A+ Al ([A=ANRI SAIHI
AHIA dl,5RAUIEN A dHoll 54 YAR sl HI2 Ais—3 ofl [ae &l ¥ £2a1A%
Y SJAUIHI 19d B d A4l Hi 219 d) Ais—3¢ &l AR A sRUIE] o @]
ANd AAd ds:A3] As 8. Ais—3¢ &l 2RIl A sRAUIE] o dvfl AHA10d dszA3)
As ol Red AH &. Ais—vo & sRUIE] A AR o AN [SHIoS ofl[24of]
sl 8. Ais—w &l oll2oll 2.21.5]. UelU B. AUis—32 &l ol c¥dlol]
yeia 8. Ais—r3 dl ARIRA dall dsld dHIRsd HIsAd o1l ¥dIc .
Ais—gU &l 501 A1l HSlol AUIRI el AR Y . sRAUIEIRA Uldiell 5
YRUR 541 HI2 AIs—35F &l AcAUIRAg} AVl 2Y SRA & FHi SAIENRA
sARAIEH] ¥R1IAd dHIH &SISAl ARAUIAHI 2A2R A46: ¥RIdd 8. ¥ef] doj 219
Yoiiddal s241Hi 14 ol
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(22.9) AR AIE ARMall [A.9.21 sRuIE] ofl Blde duid sd 8.
Glde IR ol A1 doiss 54 ol YIRS (el 3g BAY sl %33 8.% Glaie
AuiA AdiHi 2419 dl sRAUIEIRA Yuacd dai Ad] eslsd xLNdd 8 5, "R
ellallend yenend oeifluia g 2116 avell 2oy ©. ARG HRI SISIof]
oliyoll aflot & ¥efl § Aatol 2ANY ©. § otloturie] ARl ANy ©. AR
219 HR ¥lol A2l Hslol Aed] dedloll ideR AL ARG J HIZ] Wdld
¥Hlol Foll Ad oi.au9 Us] 3 A1l 1. 1A ARV VIR vidl of.vvy
diofl aallol Q11 HI2 d18d . A did vl & %, 21RV]A HIRI il Slall A—
Cliofl ot del HiZl ¥Hlol 201RUla A1 AH1udioll sR 52 & Ad] « {ld
ARl w3flot Au1e1] _Audial] STABIENRA SAR SA V. A did U3l B 5, 4l
¥Hlotoll AUIRI AEAIGEIoll SR AHIA ADYRNE 2 & Ad] % a4
Aedidedlal AT AR HIdISlop &YAHI 419d HSlol ARG A1)
AIUdloll SAR S 8. A did U3l 8 5, A1 SA AR Adl—209Y Hi S2d. A
did uidl & 5, Al MR H¥o AR Udlell eloiell €2aidy 2RIl s3]
Adiall &dl xAa AR UWdlofl dlolall €2didy 2] s3éIEla s3)
Aol &dl ol ARIIRA Udlofl wdlololl e2dIdy 2l suIEla s3]
AUdlal] 8dl. A did Wi & %, HIZ) HIdISlell HSlolall £2dId% HIR AH1RIa
s3] 2A1UdIall &dl 2Hal 2l SAR duid AURIIA sRuIElA A As 2Nl &dl. A
did vl 8 ¥, wis—3¢ dion AsHi Asell aiflv a@l aislefl [Qaia el Yel
ARAH dUd B. Hal HIS—3/9 ol Aedl dedlall A SAR GidIddIHi
A1 & dAHi HIZ dUl ARl ey slal Al del AR 248l & dul
A1eflA6ll A8l 8. A did v 8 5, Al AR AAHR] ADYRNE sd . A1dE
20917 YRIA B %, 1 AHAd AR AR YA 8. A o A HIE-3/¢ &
3/ 0 Yloll SARA A ADURNEM S1Hi 241 B, A1BE 2AYI1A FLIA
%, A1 AHAA SAR AR UIA 8. Hal HIS—3 /¢ ofl SR AdIddIHi 241 & AHi
AS ol.ACUA3< dIGl dl.oU/22/2029 ol A% AR 2431al 41Ud &ldlgf
duiRd 8. Ha HIS—3/90 oididdidi AH1A 8, dHi VS of.acUA3C YIN)
dl.Ru/29/2029 ol A¥oll duiRd & Al As AR Hal AU &ldlig]
AUIRIE B. A did w3l B 5, I SAR9] Uical &1 el ARIVIA Hal €4 div
A1ydiotl &dl. A did vl 8 5, § s3Il a&il AR eflugllend agn diRi g
Sloll1e ARNAIY U [Aesd, HSlal dell w¥loiof] Aedl ciedlall S2A2 2.
A did U] B 5, A1 SR A Al SIA HIS-3/9 &l HI5-3 /22 Y| % 5211 B.
A did Wi B 5, Al SAR Hal, ARl del HIRI I Sialiciy JARIRH I
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oitdoisdl 8. A did udl & 5, HR ARIA ol sy AlgI5e dosaiel Aad]
AHRIlal AMudig] &g d 1% [Eol YLl 3 AN ol®fl. 218 2A291A Y1 B
5, A A14dlidll ol UISd o], A did U] 8 5, 2114 olyoll of.2 Hi HRI Nc12lo
olld & Aal Al Aesd ddall ol 8. HIRl NI sdld oiell 2Hal dRAall of I
evid sdlall siddigl Ui &, HRI MAdiE] 30 9y Ul AYAlsl UING 8. A
did uidl 8 5, A1 S1A A d1EAc AS Y SA B doil AS siciRefl Hal v ofell.
Al S10 Y S s Y ARV A GosHi Y s} Al Al As s¢ dRlu e
Al d Hal &ld AylE oell dHY 1 S13 Y S AR HIRI Usld HIRSd
ANd dldld s¢Y diFlW 210d d Hal sld AlE ol day 2ARIal s¢ diflu
A¥d dofl Hal WoiR aiell. 23 did Uil & 5, slddll s3RUIE sY RN d sd &
Yyl Hal ald AlE ol A did vl & 5, As J AR A1 SR A AR
ARUIRA Hal 210dl." 3AIEIRA ddofl 241 Yotlalloll AneaiHi His—3¢ 2]
dsei?l As %y s B. s3AIElf] AR dRE sRuUlAHi 2419d] Gaeduid di
dax AR A 5.U1.S1S ofl sdH 393 2404 210G [AAN [c1dEal Hdi
Ais—3¢ 410l ds:A3] AsAHi ARl 28] ol sldiall Sigf dsA2 AR d$
Adidi A1 atefl. 241, dsA3] AsHi ARl el &ldig weIe 241 8.
AIH, A 6slsd YAUR YR & 5 AR Rl (eiciddl Hi AqA19di Uidial,
Ais—3¢ dial dsA3] As Hi AR ofl &l & 210l d ARIUIA s3RUIE] ol 241U

~

As 8.

(22.R) 200< Sl 2l YR (Y%.) 1< Gu ulRieg gAd '2idle

¥idldid 2116 [QREE) USY HURUI0 2al 6]l ol YSIEIHI dHY 2090 S, dl.

¥, 299 GuU2 UlBes &Ad 2oyl [Q, Hlsol' ofl YSIEIHI SHIHER H[UH SI1E

£d1R1 UIMNd $3d [Rieddid)l ol dszi3] Asai ARVl 248] 8ldio] AR &d

gld_dl €l NNVt gorgHoe Aseoll SAH—A3E YA dsAZ] AS SIRUEAR

A uyd sAd] sz ddl deli o] Ysael] V2 % AHA1udiHi A419d 8ldlo] AHojHlof

Sdlo] 28 Aal Al ui el (A3 YdI1R SUIHI ofl A1A Ui Hel] 241 Vs

sA1u1E1A €l doNNAcid Porgioe Aseofl SHH —A3<HI LI IRUI ¥ Slfull

£ AHYYI AoY F¥UIHER] HI2 AN &l AH AHojHlol UIRL. dHY olIHER YUH
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SI8 4Rl A.AH.AH.2.21. dlHl2s Eos &2 Q. AsAud SHIsd Hos sidf

(u1) cdllafls, (2002) 2 221, 2/1.21]. 23 ol YSIEI H1 WA A€ 31 ¥2N1AA B 5

« ... The authority shows that even when the chegue
is dishonoured by reason of stop payment
instruction, by virtue of Section 139 the Court has
to presume that the cheque was received by the
holder for the discharge in whole or in part, of any
debt or liability. Of course this is a rebuttable
presumption. The accused can thus show that the
‘'stop _payment’ _instructions were not issued
because of insufficiency or paucity of funds. If the
accused shows that in his account there was
sufficient funds to clear the amount of the cheque
at the time of presentation of the cheque for
encashment at the drawer bank and that the stop
payment notice had been issued because of other
valid causes including that there was no existing
debt or liability at the time of presentation of
cheque for encashment, then offence under Section
138 would not be made out. The important thing is
that the burden of so proving would be on the
accused. ..."

AEE  YSIEl  dAR Adl dHiI ollHER  YMUAHSIE
4RI UYL %21 1Ad 8 5 ARIlof] 2Aeldio As Edl U AU of &l d YRAUR
sdlofl waicieR] ARIlal 2R 81 8. &icioll S21 asRAZ] AsHi ARl 248
gldio] YRAR g &y €l aoNfldcid gogioe As2dll sEH—13C HCig]
fofHlol SAlg] 28 8. Fe/ Ais—3¢ 10l dsA3 As ARMIRA doil SRIEHRa
g1/ dIofelR] U2 sAUIElS A1UA &ld o] VHofHIol SdI0] 28 8. A2d §, dASA3]
As g2AIElall sIREAR Ad ayd s:Ad] ASIRY Adl SIRuEARWI ALliofl Ysaef]

Y2 o AR &Rl AHULIHI A1 &lI0] VHofH Il SV10] 28 ©.

(21.3) Al SIA GRAIYY d§ A1 SIHal AR efla=llend Yawend
selRfluRA Ais—uvr &l Uldig AcUIAgl AIDIEalIY Y AU 8. FHI A
Ad] gslsa weidd 8 5, sRUIEH] dUd &S]S YXG AR $3RUIElA S 28
Ysqdiofl &dl i@l § 2Aeg 28Hall Ysaell Hi2 AA die dial As suIE]lH
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AN o &dl. $31AIEloll 58Ul Yx¥olofl SIg As yYxoioll Aell 284 el UIA
oflsad oefl due sARUIEIRA Asoll VIl Ad A cial YR & SR ARdlgf
Geitiol 53] Asall LBUANI 53] GIddf] 3luIE 6518 EIVd 2 B. A=A ol
s3AIEIA wlotoll ved] cled]l A B, dAIA slIEld dflofl Hid]s]o
Udlofl waflat Jluadl 2113 WS uidl of.34, 2.24.01.92 Ul 4 A2ASN 8.4,
AH. a—a3-39 qidf]l ¥alal s3Nu1Ela AU AHA1udial] del s3AIEIRA Aol
HIdIS] Hal soion eilaigzl diofl vdlef]l «aflol deRs! digsioll &3YR 213 241dd
WS uidl of. 232, 2.4.0.9u9/Ul-2, A5 &.xAR.ALH. 1—2c-vo q|di]
sHlotoll HEA GIEA] S & Aal d idall AEA] GEIAl €21 53] AN B,
sdaEloll NAciloll ol des! digsioll &31Y2 201 AHIdd HSlol 24AY
31.U,00,000/— Y1Hi AU YUl SR S B Aol s01% dlal A4
AU B, URg AlRISAel] R Yot sAUIEIA dilal A8 HSlol 2igfed
sdlaz s3] Aol ol1A ISl AAIRl €2dIde s3] AU IR A2 s3ldI€la d
284 Ysddiofl &dl 2ial Fail GlediHi dA sFUIEA AE] Hi2oll dIE dIN] As
AN &dl Vol ¥ 2ARdlof SAAIENRA 1% [Eat Yl Uidal SA o1€fl 2Hal ARda)
el 53 As AAall YAl [Cofl 4al 24(A [Aail Aosai 2y 53] Fedl sRA] &ldd]
W] SAUIE e1uid S B, A1 SIHHI SABAIE AIE SIatieig JpRleY dia]
q1ofl a{loiall duIRI €211A% dRAlotl of1A S3] AMNA B, UG SARel] Ad H¥ ol
1% [Eat Aef] €28 ¥3lot GuR A419d afl € sRA] ol (Sa $AAd otef] Aal
A ¥¥lol oflon YlSa s3] Alall o1 ¥allol &1t 2Aed ANA FFRAIElS 4EE
284 Ysqdlafl &dll uRg sARUIEIRA 211 s1¢ del dlgl [Aail SA6A] RA0N ¢l
531 dilofl 2iH(A [Qail die U1 As § ¥ As] U2 AN &dl doll EBUI $3
elddll sARUIE Ervic S B. A1 SIHHI STJIE] SN0l 1Rdlg) UIdal of SdI &l
2l A2NA dHoll sl HIRsd A1 SIHall S3AIE]A dI.R¥/ 20 /2099 ol A%Y
29).24.91. Ul sAai€lal dloid olélt 24 dl.

qyHi ARl sFluIEU2t dF sRUIHi 211Ad BAedURIHI 2ARIUIA Ad]]
gsIsd wRldd 8 %, " did Uil 8 5, 2RI 2Ha sAAIE)RA ¥H]otall qQl
HSlololl AEA] GEA S 8. A did Wil & 5, A 2RIVl Yluyag) o130l
¥Hlol S2RAIElS AHNE ol §FRAIENof] 831YR d11aef]l eflat 2431 ARG A1
ANUA d Y¥ol ¥Hlotoll VeI GHEdIoN €2aIAY ASO{|M 24 U &3]
ANAI Aol $619%1 21 U AUl AH410d. A did Uil & 5, 2 &% UHIV] HSlolal]
A Ged] SA B dal Asoflonial s AU A40d B, A did il B 5,
Ais—3¢ 4l AJS HRI Aos Vidiall & dHi HIZ 218l & ial ASHi 31.U dIvi
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dUd 8. A did Uil B %, As e &Ad ddll oNdlA HAd 5 18] dofl Hal vieRR
alefl. A did uidl B 3, Hal AiIS—32 GidIUUIHi AHIA B, ASallA¥Noe 2dU FHi
HIRI Ucollofl 1€l 8. is—ua &l &31Y2 aAixell 2N1H ofdfoll oi.2 ofl sliticiof] 2%

8. A did U3 B 5, A1 AEAI GEAIO] ¥ SAJA SWEH V. A dId U B 5, AHI X v
S22 &Ad! B dofl 24Ad STl 2431 AR vIA B."

(29.7%) Al SIA AU dF Vil SIHoll AIBE allotDEHIY JAIHDCY
sHIRNA Ais—Uc ] AAUIRIg] AdiEal I Y AVA 8. FaHi A1 Ad] &slsd
¥RIAd B 5, 6 SIHoll U2isiR dR Udloll dloicll Al GlEdIall SRAR
>Adl dHY AHSlal 2idall AUl SAR YA FHi A Alefl dS edl dHY
A1 1 Giol Y2ISIR] dRoll AHYdloll Hal HSlol AUl SARHI &I 28]
daoll 9 YAd sARHI ofle?] AHe &l% 28] dild 2d1efl dals 2uel s3] 240
edl. 211 sldHll UASIR d2l slalleig ARl dll 9 dI.RS /09/2099 dl
% 501991 A19all HSlol AUIRI 2Adlall SAR SAIHT A1 A &dl. ¥ SA A SlHoll
USRI d@ll slaldig jARICHYA dulofl ai¥lai AR s2dl 2Hal ailel]
A2t 1 SAR SAIHI A1 AR ofl2d] 242t 81%R 28] 241 SIdall UISRIA SAR
oledd &dl 2ia Al veisiRlal AHauidl el ¥l doll A A sAI A=l
A1efl a3 s192 28] d=ilof] 28l s3 2410d &d]. SAR YOl Y LIGIE 2ARIG I
q1al @l slollig ARICHY AN &3YR JsIAall dxall MdilA vidle s
Hslol ofla=fleny ysaiig cieiefluial duieiell 2Audioll sR 2@ &dl ol d
AHA AHslolofl [SHA 31.U,U0,000/— YI aissl sd &dl 2a d A
cllaflaiigl RYRICHY del Sloliciigal 284 31.U0,000/ — Y2I }HRYLICH
a2l siaiciigal Ysdl ANA &dl 4o alislel 84 31.4,00,000/ - YRI
RYRIGIEY @l Sloficig A1 HSlol eflaRflengal e2didy s3] 240 R Ysdl
AUdloll &dl ol d U2 2 H 31.U,00,000/— YRiall s As cflxlcigy
Ry LICH ol oflH 2l AUl AMNVE &dl, URG dilal wRIdI HAM B 5, A%
[Ead Y&l 2R¥RICHYA 21 Sl 2lged scdllrR sl eflalleigol oid ol
£2d1d% s3] AU ol€fl el 241 AsZ] V2 AH1Ud As Fed sAd] ellafleng 2113
gldofl ulid] sAule evid sA B, Al BURid wHlolell ARl U2l uLl
cllaflaiigl RyeIclga Agiloll As dull AHE &dl. UG URILIGILA
¥lol Guell oflwl g2 sul [Aall Aseloll As ed sl cflulleny ([A3zey
SARUIE EIVIA S B ol GlleH] UG STRJUIE GlosHi YISI AHY UBEI oSl
aell 254 ¢l 2A0d 8.
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A1zed]  sAleuet dS sAAI A BdeduiAHi AIBE A
gslsd wLNAd B 5, " did uidl & 5, A1 SiHall Gidl uzisiRla § Ay . A
did Ul 8 %, A1 s1dall sAAIE] del ARV lal HSlolall AEA GHEA] Sd
8. A did uil & %, 21 ¥Hlol HSlololl AUEAI GIEAIO RIYEIR U2 44| SIHall
ARIVIA 31U dIv #Hslol U2 dl 31.U div wdlol U2 sIElS Ysadiall &dl.
A gid U3l & 5, A1 Ysddl Uedll 84 ofioid ARIVIA §31IElA It —aS]al
Ueall 31.4 @lvi — 31.U diviall A As] dufl ANl A did U3l 8 5, 441 A1Nd]
AsIHi ARIIA Uldiofl 2el s3] s3Il 10l 241 ollelo] duiIRl sUI &G
Aal Slofl A4t =Ad B Aofl Hal voiR of2fl. A did vl B 5, Hal Bis—scC
HAAIGYIHI A1 & d § il ¥R © 3 dxi sy A1syIE] U2 241 As] AHVdl
& dg auld oell. A dia wil & 3, 2iged sl g AAd & 5 34 d § Weld]
alefl. A did udl & 5, HR dl cllaflenga ARl Ay . A did wil B 5,
Ais—sc Hi 23l A1ellofl a2 oflon uaisRlel A48lRA 8. A dia vl B 5, &
clla=lend yenetigotl saaiell goiiofl 2udl 2419d ©."

(22.u) Al SIA oRAIYUL d§ 1 SlHoll A1BE ¥AHIACY eleiY
delRfluRA Ais—ue &l AaAURIg AdiEally Y AVE B. A AIBE Uldoll
YRAYIHI Ais—uc &l duRvdIHI HIAd AIBE HAGloll ¥ GERIT YIA] Y S
81 ¥efl 2431 dof YolRIdclol 5241 241Ad a2l

A1seal] sdluieuet d sl A1dd BaeduRAAi 2A18e Ad]
&slsd ¥R1Ad & 5, " did vl & 3, I SiHoll oidl UaisiRla § ANy ©.
AR eflu=fleng yaend sicieflan #iRl uiklaiRls sisi g 8. A did uidl &
%5, HiR efldeflend 2418 ARl Aoy 8. A did uil 8 5, A1 SIHdll SABIE] dl
ARIYIRA wallol dHSlololl e Ged] S B, A did Uil 8 5, 241 %Hlal
HSlololl HUEAI eIl RUUBIR U2 241 SIHoll ARIA 31.U dIYv HSlol U2 de
31U div ¥dlot U2 s3IENG YsAdiall &dl. A did vl & §, 1 YsdUdl U]
sH ol1oid AH1IRAUIRA s31é1Ela ¥Hloi—HSIol Vol 31.U @Y — 31.U dlvial] O
As) dufl 2A0dl. A did vl 8 5, 241 A10dI AsIAi ARIVIRA Uldlofl A8l s3
sARUIElS AHcl. A did U3l 8 5, Ais—5e dIal oll2d] duieini Alsyld] U2
As ANM B dY sy duld odl. A did Uil & 5, Al SARe] dUiIRl Yg 21|
oIE olied] s2RHI AHa1al A1l ]S 248l sdig) SBcll 28] 3] A1Vd. A didt vid]
8 5, ofl syd A2TgIE2 AdIHi 2419 dl ARIVIRA Asail afili Ysdl 24l
us. A did Uil B 5, Ais—ge dial oled] dulilell SAHI AY dUd ol 5
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Asd] U2 As) A4Udl 8. A did Uil & 5, cllafleny 44311 A211 dl 81
daoll s8Iefl § YGilofl AL of1HER SIEHI A1 .

(24.9) &ldail 51 AR €l aoNMRoid gorgioe As2dll san-13¢e
oll ojHlolo] UiSal SAUIHI A4SN A 8 § SH A oiss] sl %Y UAA YU
A dl ARl aF &idall S13 H1U1S YRAID1 2% AU IHI A41Ad 8,

qgy Hi, ollHER AY(UH SIE &Rl Hi 6laecie Hdadid yed [A3ee 222

AS ¥RId Aos AH&d, [SHlod 21Uld of. Uos /209E ail _dl.9U—03—-209C

oll YSIEl Hi ¥LI1dd 8 8,

e "14. So far the question of existence of basic
ingredients for drawing of presumption under
Sections 118 and 139 the NI Act is concerned,
apparent it is that the accused—appellant could not
deny his signature on the cheques in question that
had been drawn in favour of the complainant on a
bank account maintained by the accused for a sum
of Rs. 3 lakhs each. The said cheques were
presented to the Bank concerned within the period
of their validity and were returned unpaid for the
reason of either the balance being insufficient or
the account being closed. All the basic ingredients
of Section 138 as also of Sections 118 and 139 are
apparent on the face of the record. The Trial Court
had also consciously taken note of these facts and
had drawn the requisite presumption. Therefore, it
is required to be presumed that the cheques in
question were drawn for consideration and the
holder of the cheques i.e., the complainant
received the same in discharge of an existing debt.
The onus,therefore, shifts on the accused-
appellant to establish a probable defense so as to
rebut such a presumption.

15. In Rangappa v. Sri Mohan : (2010) 11 SCC 441, this Court has

reiterated and summarized the principles relating to presumptions
under Sections 118 and 139 of the NI Act and rebuttal thereof in the
following:-

e "26. In the light of these extracts, we are in
agreement with the respondent claimant that the
presumption _mandated by Section139 of the Act
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does indeed include the existence of a legally
enforceable debt or liability. To that extent, the
impugned observations in Krishna Janardhan Bhat
may not be correct. However, this does not in any
way cast doubt on the correctness of the decision in
that case since it is based on the specific facts and
circumstances therein. As noted in the citations,
this is of course in the nature of a rebuttal
presumption and it is open to the accused to raise a
defence wherein _the existence of a legally
enforceable debt or liability can be contested.
However, there can be no doubt that there is an
initial presumption which favours the complainant.
27. Section 139 of the Act is an example of a reverse
onus clause that has been included in furtherance
of the leqislative objective of improving the
credibility of negotiable instruments. While Section
138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the re-
buttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation.
However, it must be remembered that the offence
made punishable by Section 138can be better
described as a requlatory offence since the
bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the
private parties involved in commercial transactions.
In such a scenario, the test of proportionality should
quide the construction and interpretation of reverse
onus clauses and the defendant—accused cannot be
expected to discharge an unduly high standard of
proof.28. In the absence of compelling
justifications, reverse onus clauses usually impose
an evidentiary burden and not a persuasive burden.
Keeping this in view, it is a settled position that
when an accused has to rebut the presumption
under Section 139, the standard of proof for doing
so_is that of'preponderance of probabilities”.
Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence
of a legally enforceable debt or liability, the
prosecution can fail. As clarified in the citations, the
accused can rely on the materials submitted by the
complainant in order to raise such a defence and it
is conceivable that in some cases the accused may
not need to adduce evidence of his/her own."
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16. On the aspects relating to preponderance of
probabilities, the accused has to bring on record
such facts and such circumstances which may lead
the Court to conclude either that the consideration
did not exist or that its non—existence was so
probable that a prudent man would, under the
circumstances of the case, act upon the plea that
the consideration did not exist. This Court has, time
and again, emphasized that though there may not
be sufficient negative evidence which could be
brought on record by the accused to discharge his
burden, yet mere denial would not fulfil the
requirements of rebuttal as envisaged under
Section 118 and 139 of the NI Act. This court stated
the principles in the case of Kumar Exports (supra)
as follows:

"20. The accused in a trial under Section 138 of the
Act has two options. He can either show that
consideration and debt did not exist or that under
the particular circumstances of the case the non-
existence of consideration and debt is so probable
that a prudent man ought to suppose that no
consideration _and debt existed. To rebut the
statutory presumptions an accused is not expected
to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that
the note in guestion was not supported by
consideration and that there was no debtor liability
to be discharged by him. However, the court need
not insist in every case that the accused should
disprove the non-existence of consideration and
debt by leading direct evidence because the
existence of negative evidence is neither possible
nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and
existence of debt,apparently would not serve the
purpose of the accused. Something which is
probable has to be brought on record forgetting the
burden of proof shifted to the complainant. To
disprove the presumptions, the accused should
bring on record such facts and circumstances, upon
consideration of which, the court may either
believe that the consideration and debt did not
exist or their non—existence was so probable that a
prudent man would under the circumstances of the
case, act upon the plea that they did not exist.
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Apart from adducing direct evidence to prove that
the note in guestion was not supported by
consideration or that he had not incurred any debt
or liability,the accused may also rely upon
circumstantial evidence and if the circumstances so
relied upon are compelling, the burden may
likewise shift again on to the complainant. The
accused may also rely upon presumptions of fact,
for instance, those mentioned in Section 114 of the
Evidence Act to rebut the presumptions arising
under Sections 118 and 139.21. The accused has
also _an option to prove the non-existence of

consideration and debt or liability either by letting

in evidence or in some clear and exceptional cases,

from the case set out by the complainant, that is,

the averments in the complaint, the case set out in

the statutory notice and evidence adduced by the

complainant during the trial. Once such rebuttal

evidence is adduced and accepted by the court,

having regard to all the circumstances of the case

and the preponderance of probabilities, the

evidential burden shifts back to the complainant

and, therefore, the presumptions under

Sections118 and 139 of the Act will not again come

to the complainant's rescue.”

GWRASA YSIEl Hi oflH. YUH SI1E edRl U Id ¥I1Ad & 5 AR

A AN Js SAAIE] o sAI sRENA AHNE d AllGd sdIdf] ¥dIcelR]

A RIUlofl & 210l A 241RIU] 1990l Risiell W AIGid of s3] 1S dl d &slsdaf dofl

[A3e8 Hi VoA Iol SUI Hi AHIUR.

qg4 Hi,

ollHER YA SIE Rl Hi 2. 2ol 61%] [A3eg

2l.Adl. o015, [SHloic AUld 0l.55% /2092 ofl dl.9E—0CE—209C ol

YSIEl Hi ¥L119d 8 5,

"It is urged before us that the High Court over—

stepped the limits which Appellate Court is bound

by criminal cases setting aside an order of

acquittal. Proceedings under Section 138 of the Act

are quasi—criminal proceedings. The principles,

which apply to acquittal in other criminal cases,

cannot apply to these cases. As far as the present

case is concerned, in_addition to three reasons,

given by the High Court, we are of the view that the
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original appellant has not even explained how the
leaves of the cheque entered into the hands of the
complainant. It is urged that in cross—examination
of the complainant some suggestions were made
that since the complainant was visiting the office of
the original appellant, he had access to the same.
The complainant had only admitted that he visited
the office of the original appellant but he denied all
the other suggestions. Thereafter, it was for the
original appellant to prove his part of the case. ”

GWIsd YSIEl Hi o, YUHSIE Rl uxe Ad  ¥edd

8 5 AR A8l s3] 2A410d) As s3Au1E] WA sd] A 211N A AHIfGid sd1 of]

FUIER] ARl & 44a ) 241Ul u1wod] 2isiefl U3 A1(Sd of s3] AS

d &s1sdq] dofl [A3e) Hi dAojHIol SUIHI A14L.

GYHI IR Hi o1, AMUASIE ARl S.24021.290011&1 Q. [Ded

A2, [sHloic 24Uld oicfR:=1£50/2092 afl dl.oL—92—2029 ofl YSIEl Hi

¥Rldd 8 8,

10. It would also be apposite to take note of a
decision in_Trivambak S. Hegde vs. Sripad in
Criminal Appeal No0s.849-850 of 2011 dated
23.09.2021 wherein it was observed as hereunder:—
“12. Insofar as the payment of the amount by the
appellant in the context of the cheque having been
signed by the respondent, the presumption for
passing of the consideration would arise as
provided under Section 118(a) of N.I. Act which
reads as hereunder: —

“118. Presumptions as to negotiable instruments —
Until the contrary is proved,the following
presumptions shall be made:

(a) of consideration — that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for
consideration.”

13. The above noted provisions are explicit to the
effect that such presumption would remain, until
the contrary is proved. The learned counsel for the
appellant in that regard has relied on the decision of
this court in K. Bhaskaran vs. Sankaran Vaidhyan
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Balan & Anr. (1999) 7 SCC 510 wherein it is held as
hereunder:

“9. As the signature in the chegue is admitted to be
that of the accused, the presumption envisaged in
Section 118 of the Act can legally be inferred that
the cheque was made or drawn for consideration on
the date which the cheque bears. Section 139 of the
Act enjoins on the Court to presume that the holder
of the cheque received it for the discharge of any
debt or liability. The burden was on the accused to
rebut the aforesaid presumption. The Trial Court
was not persuaded to rely on the interested
testimony of DW—-1 to rebut the presumption. The
said finding was upheld by the High Court. It is not
now open to the accused to contend differently on
that aspect.”

14. The learned counsel for the respondent has
however referred to the decision of this Court in
Basalingappa vs. Mudibasappa (2019) 5 SCC 418
wherein it is held as hereunder: —

“25. We having noticed the ratio laid down by this
Court_in the above cases on Sections 118 (a) and
139, we now summarise the principles enumerated
by this Court in following manner:

25.1. Once the execution of cheque is admitted
Section 139 of the Act mandates a presumption that
the cheque was for the discharge of any debt or
other liability.

25.2. The presumption under Section 139 is a
rebuttable presumption and the onus is on_ the
accused to raise the probable defence. The
standard of proof for rebutting the presumption is
that of preponderanc eofprobabilities.

25.3. To rebut the presumption, it is open for the
accused to rely on evidence led by him or the
accused can also rely on the materials submitted by
the complainant in order to raise a probable
defence. Inference of  preponderance of
probabilities can be drawn not only from the
materials brought on record by the parties but also
by reference to the circumstances upon which they
rely.

25.4. That it is not necessary for the accused to
come in the witness box in support of his defence,
Section 139 imposed an evidentiary burden and not
a persuasive burden.
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25.5. It is not necessary for the accused to come in
the witness box to support his defence.”

11. The position of law as noted above makes it
crystal clear that when a cheque is drawn out and is
relied upon by the drawee, it will raise a
presumption that it is drawn towards a
consideration which is a legally recoverable
amount; such presumption of course, is rebuttable
by proving to the contrary. The onus is on the
accused to raise a probable defence and the
standard of proof for rebutting the presumption is
on preponderance of probabilities.”

GURASd YSIEI Hi oflH. YUH S1 Rl AY ¥RIIUYl Hi 2419d

8 5 1R AR A Uldiofl A&l 4o As $AUIE] ol AU RIR AAY HlIofl AY US
S 2IRAUl 23 d Vs doll SIRAEAR ol AL VWS AN 9. R[diRY § 241RA]

cR% A 6515 of ViSol Sl SIS YA 2% $A1 Hi A1, d YRAR 541 of] 41(Cid]

all o1 AR GUR 28l 8. i el AR YRAR of 52 Al Yel] dof ofH ol

$3UIE ofl 212 5 As 2dISRalI2 ofl U2 of S of 2B 8.

(12.9)

dgHi Al SIA IHER YMAHSIE %Rl AHIUdIHI AH19d

AAocc dls 2ls sl Q. uoiysHr [Aaid], sldlod =+l oi.

1250/R022, dl. 15=0£—=R02R ofl YSIEloll U ol. AU &l 1§ Hi ¥LIId

835,

15. A drawer who signs a cheque and hands it over

to the payee, is presumed to be liable unless the

drawer adduces evidence to rebut the presumption

that the cheque has been issued towards payment

of a debt or in discharge of a liability. The

presumption arises under Section 139.

16. In_Anss Rajashekar v. Auqustus Jeba Ananth,

(2020) 15 SCC 348 a two Judge Bench of this Court,

of which one of us (D.Y. Chandrachud |.) was a

part, reiterated the decision of the three—Judge

Bench of this Court in Rangappa V. Sri_Mohan,

(2010) 11 SCC 441 on the presumption under

Section 139 of the NI Act. The court held:

12. Section 139 of the Act mandates that it shall be

presumed, unless the contrary is proved, that the

holder of a cheque received it, in discharge, in
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whole or in part, of a debt, or liability. The
expression “unless the contrary is proved” indicates
that the presumption under Section 139 of the Act is
rebuttable. Terming this as an example of a
“reverse onus clause” the three—Judge Bench of
this Court in Rangappa held that in determining
whether the presumption has been rebutted, the
test of  proportionality must __gquide _the
determination. The standard of proof for rebuttal of
the presumption under Section 139 of the Act is
quided by a preponderance of probabilities. This
Court held thus:

e 28. In the absence of compelling justifications,
reverse onus clauses usually impose an evidentiary
burden and not a persuasive burden. Keeping this
in_view, it is a settled position that when an
accused has to rebut the presumption under
Section 139, the standard of proof for doing so is
that of “preponderance of probabilities”. Therefore,
if the accused is able to raise a probable defence
which creates doubts about the existence of a
legally enforceable debt or liability, the prosecution
can fail. As clarified in the citations, the accused
can_rely on the materials submitted by the
complainant in order to raise such a defence and it
is conceivable that in some cases the accused may
not need to adduce evidence of his/her own.”
(emphasis supplied)"

BURASd YSIEIHI oflHER YMAHSIE &Rl A] ¥RIdd B 5, i
AN AR =% AG A1ofla 511 of 2419 5 €28 A AR &Rl SRAUIENS
ANYIHI A1l B 2Hal AS GUR ARIVIofl 248l aiefl cui Yell ¢l aaneflAcd
gorgoe visedll sHH— A3C YXGig Aafial SRAUIEl dRELIHi a8 B.
(2.¢) 1 s13 285 GUR Y & Y] Llal AdIHi A1 dl 1 SIA
SARUIEYIN AS Ai§—3¢ ol AARIall Viidiall of &dl 5 AiIS—3< dIO ASHI
ARl 248 of &dl Adl slg ol ARUIUA AdiHi A419d o1ef] 240l s3luIE
qial As ARMall vidioll ¥ 2ol ARIIefl A48l g1l &ldiofl &slsd 2oud
AR d§ €9 ol ¥UIHER] el 51 AS ANA &ldig] §/Ad LRI B. dYHi
Al 1A 8S GUR Y YA Y] Llal Adl I Sloll SARJUIE] ¢RI HRI]A
2is—wo &l Slaios oIl AUUIHI A419d 8. ARIMIal €8 ollE]l Hall a1l
2{3ofl 8515 285 GUR AIAdA & ol allZlAall oflAd A2 HuTEIHI $31UIEl Vs
H¥oiofl 254 YsAd ol
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(21.¢) Al SIA AU @RI Ad] iUl AUIHT AHIdd B 5, Al SIA
AR SRIIE] $RI SOA AVAIHT AH1d B AHY SAR Yol elged sclR sila
Aol &dl udg dg s o], agyai s3uIEl U walolo] AL &g. YA
AHRIMIA oflidld 2l & § der YRl s3] As Alsy?el U2 2H0d. ayi
SARUIE] SR} UIdal 52 dl ¥ As HUdioll did &dl, ug SARUIE] 2RI SAq]
Uldal 53d ol®fl vl 1% [Eol Yl sTAERA Mesd Uldial ol s ofell.
qyHi SAAIERA AlG SAAHI ol sY ANA B. dYHi STARUIEIRA SR Y¥Giol|
2RAell Uldiofl GazauiaHi 2SR s2d 8. dgai ARIUlal SAR0ll Uidat HI2of]
Il AU & dal Ais usd 8. dyHi SAAIEU SIRUEMR ARl YRUR §3]
A5d ot®fl. 41 240l eRAGN AHYd] SAR LA1al AdIHI 2419 A dai Ad] &slsd
¥RIdd 8 5, 2a vaisk ol diclell diRAIY &sSoll HSlalofl dRAIY ANadlA)
usid] 24a Ul ARAERIA &1%R AVl Jal UisiR Usdl A UIS) AUl €2d19%
sAdl AN IR 31.4,00,000/— Ui divia) As yeisk oflwA geidl ial
dllli ASSI sWlall & AHY BUASd Aesdoall 2lged scluR A oy ARY
gld—0 i yaisR vgdl €2dids sAdl Adlal & A yaisR oflw—o{laA
€2d19% s3l-s1d] Hudiall 8. dofl 2418/l URUR Wid?] 2Aal cligad] Aug i
AIA B. Uy 41 AT AEA) ClEE] 2i3Nall SARHT NATRoSH IS USR0S
(AH.20.y.) Hi Ad] aslsa weNdd & 5, dHY oY AS 6. AEUAIE ol
31.4,00,000/— Ui dIY UASR d.a d88f] UASIR 0i.2 dldall AIYIH]
AIAd B d HSlol SRl YEd U/ /09¢ YH/Hi HSlololl 2lgfed sclAR &g
A dl AR Al 31.U,00,000/— Uid @V Y2 dI.2u/ /09 YelHi vaisik
ol.q ollRA YSUdlail B Aal AR UASR oi.2 d8l 3 dIAI ARIIE AHCH Il
dHIH dRAERIA &1%2 Il Aal USSR di.q ol wAYl UIS] dAIRl €dIA%
alaic] 2rudioll 8. Axi SIF uisR YR sAldll aiddl. di.2u/q/09¢ Ylai
Hsloiall 21g2d SARIR of YR dl UASR di.R 2al 6.3 oA s3] ANE S0
SRl YEdHi AR Sdloll B Aol aicll YEd 0isS] salll 28R HSlolall
2lgfed sdlRR &I~ AR U&ISIR of.q oll 31.4,00,000/— oll ¥ AS AANA B d
gziddiofl 2881, dyHi 1 A Ais—5u &l 2y LAA 561 A1 all Hslol AU
Aol SR RAIad AdiHi 21D dl ddi Ad] eslsd wendd & 5,
31.U,00,000/— UiA @Y Y21 dl._RU/ /209 ol A% dHR AHlal 2AIYdlal
8 AR HHIR Al HSlolall UISI €21y dl 2421 dHl sl dall aliHd] daR
uilefl dull duiidl ofigd] 2udl & 2ol d i3 dHlA 2431 Us] 2R RIcES

gAY dlAall allHall JS of.AcUA3E ol dHl duld] AaiiRall 222 Ais 1S
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goslAl, didIdl Asall uidl oi.usossoaaauc Higll geid]l s ddl 2+40d
8, d #Slolall 21g2d sdlR Rd R d@ull AR d2iddiel &. dyHi |
2ied] s3u1Eloll oiRNIgU dF sAUIHT A41Ad BaaduRvi sTlaIElRA Ad] slsd
¥1dd 8 %, dlla HI§—3 /9 ol AEd] HEdl0) eRAA G SAR GidIddIHi 4419
® i Al a&l dxlell g sioll AN d&l AR 48] & da
A12flAofl 48] B AHY 41 sAR Aofl ADYRNE A B. AyHi BRI
yRldd 8 5, A ¥ Ad H5-3/¢ Ul 3/90 Yol SAA A=ilofl AN
SAIAI 2A19d B. dyHi BdeduiAHi ¥LIAd B 3, I SAQ UIdal Y1y gl
AURMIRA dllal €A @IVl AUl &dll. dYHi GaduRidi RIdd 8 5, A
agl 2R eflafleng a&n aNoll g sislieig ARIIY 9 @AeSd, HSlal
del «¥Hlolofl ved] cledloll SAR UAAI AHY il SR Allal, ARG d¥l
dxlail Glig slalicig AR Gitaisdl B, dgi BaaduRidi wLIdd 8 3,
d=ila ARMA ol sy AZlgIBe Aosaiel Aad] 2Rla 21udig] &g A A1%
[Eot Y&l ANA 410 d ai®l. ayHi GaeauRii ¥Rdd 8 5, dAIH oyl o2
Hi dlall Maigllg) of1d & el 241 AeSd Aol oA B. H1H, GURASA dHIA
285 GUR 2y &Ad AMUs dHy €2d19® YRI] lal Adl 211 SIA §UIEU
$3RIElo} SIRIEARS AR &1} dY YRR S3] ABd o1€l] al Uldliof GiSal AA1A
s11€l GUR 2flse S eldigf YRUR YR B.

(22.70) (sHloict AYRAYosA Hol AR A1A suIEUS %IRI Uldlol)
54 [61:2ISUL) YAUR SWlall &ld B. Slg YRl UfScol HI2 VlofHIsloll AILIR
elld syd] QIS a18l. A1 SIHall SIABIE] %I SAHH-UT, 2a<, 13€E ofl YRRl
sARUIElS] aRBrIAI S1E ¢RI s3] % Adldl] &l) & d yyoidll edla sAIHi A19d
& 2ol d visallcHs &1y dot1g] [A3ttio] Y412 Sdlofl oflogl A1 SiHall 241k
Gu2 2Bd B d RILYid A1 iofl VEIAd ABHA &, UG &Idall SAHI AR
@RI ¥ U2 GulRed sa1i 241Ad & dell 211A] Uldiall 22 8d 6iSal s321€)
Guz 2flse s3] €19d 8. Uldigf oISl 2llse $Al HI2 dRIHAER IRl AEAE] slg
YA 2% slofl ¥330A1d ol dY 24Aofl EIdda] HIolY B. UYHi ofIHER
AMAH 51E 2121 AciIdailof] Moiadl % s3] Uldioll 2[R 8 cilal 2fse s3 U3
8 AHe AciIdoll @RI SAH—13C ol YIxB3uiatal fdé vl s3] AZ B, olIHER
AMAH s12 %IR1 of|A Yool YsIElHi RLdiad UM sJIHi 241dd B 3,

Kamala S. V/s Vidhyadhar M.J. & Anr. GLR 2008(1) S.C.

Page 423. " Negotiable Instrument Act- Secs. 118(a), 138 &
139-Presumption that the cheque was issued for discharge
of " any debt or other liablity" - Burden of proof in tne
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metter on the accused to rebut the presumption is of
"PREPONDERANCE OF PROBABILITY" Inference
therefore can be draw from the circumstances-On facts
found that defence of accused was probable-held High
court had wrongly reversed the acquittal".

qyHi 005 JA.AAR. (sHloid, $15, AH.ARA.GRIYR Aolal BF
Aell (A, FRudl A¥RAai YSIEHI sAUUIHI AHI1Ad B 5, Slofoll YRRl VSl
sdl Hi2 Aeidld oiu1d vel Al 1% 8. deGuRid Acidldadl AHeidd 4H Y
2RAG! YRAYRA d@il AiRANs YAAIRA GU AR AVl 2SI el ARIV] db
Acidld oiu1g weidl @iy dl _dld ciRUId YRl Hisld] AgA. AR YSIEIHI
ufduigld Rtuidl 203 s1g [Adie a1 A5 olel Hal A1 Helofl 242118 AHY U]
d2iHi Adl A€ A1 AR @Rl doll 2cidla oié1d Y ST A1 B,
YA oflHER AU ds] Aeidd ¢RI Shriram Transport Finance

Co.Limited Thro Vikas Laxmanbhai Patil Versus State Of Gujarat
2024 (0) AIJEL—HC 248318 ol YSIEIHI SAUUIHI 1M B 5,

To rebut the statutory presumption as per the judgment laid
down by the Apex Court in various decision it is held that
accused is not expected to prove his defence beyond
reasonable doubt as is expected of the complainant in criminal
trial. The accused may adduce direct evidence to prove that
note in question was not supported by the consideration and
that there was no debt or liability to be discharged by the
matter, however the Court need not insist in every case that the
accused should disprove the non existence of consideration
and debt by leading direct evidence because the existence of
negative evidence is neither possible nor contemplated. The
accused has to bring on record record something which is
probable defence for getting the burden of proof shifted on the
complainant. To disprove the presumption the accused should
bring on record the facts and circumstances upon consideration
of which the court may either believe that the consideration
and debt did not exist or that non existence was so probable
that a prudent man would under circumstances of the case act
upon the plea that they did not exist. Considering the defence
which was raised and established during the cross
examination, it appears that the accused had dislodged the
presumption which is in favor of the complainant and the
burden of proof which was again shifted on the complainant,
and therefore the complainant failed to establish the case. In
view of the same there was no illegality and impropriety in the
order passed by the learned Trial Court acquitting the
respondent accused.’
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(12.29) 1H, 618 BURell ZAuHI URl AR ¢RI A IYailofl oAl %
531 Uldlail R &d oflval s311El W2 =flse sAIAi A1Ad & R 311l
S3RAIE, YRAdlgf AdiEally A&l GAeduId Fdl A lIHER AEIEAHT UIVU|
818 AH1dd of &ldigf 2ure 3d sclld &1 & Aol Al ¢RI Y SAIHI A41Ad
YRudlaf AR gIRI Vil SAIHI AH1Ad &ldigf Rl YRUR Y 8. ¥¢f] s311€]
%IR1 AIS=3¢ IO F AS Y SAIHI AHIdd] d SIUERaAI ARIT U2 Y SAIAI
A1Ad el d §31A1€1 285 GUR did] i5d ol dHey s31AUIEl @RI SAR X0l 21—
ged sclaR sdlal 1udiofl &dl URg Ay s ofell. ayHi sRAIE] SARq) UIcol
2 dl % As Al did &dl, uig $AUIE] &RI SAR9| UIda S2d ofell 1ol
A% [Eot | s31A1E1A [Aesd Uldioll ol s ofell. agai s3A1E1A sA2 Y-
%¥oiafl 2RIl Uldiell Gaeauidi 2d1s1R 52d 8. ayHi 2ARIV]a 5212011 Uidof
Hizoll olllA ANA B dal Ais usd 8. Il sARUIEUS SIUEAQY AR YAUR
s3] 15d o1&l AY 2434ofl S1éqf Hioiy B.

AHIH, BURISA A UUT Y¥0l Y &UJAd YRIdIol L4lal Adl Al SldHoll
SARAIEIRA AR UIRe] sIRuEA ALY dlsad] ldiofl &slsa YR s4IHi
[oivga 21R—-A & Aal AARII A1 BURe(l YRLIIG Visal SAUIHI A§N BCI &1
dg el Aelddaf 2ueYRl Hiolg 8, Pl Hel 0i.q ofl FUIC aiSRHI ]
HEI o1.2 U of A Y¥otoll A1ui3] §SH SAIHI 2419 &,

—uAvd g8 Hi-

Q. Al sidoll AR laflene Yxiaiie sieioflal, 8.634R, di.aersl,
%l.%o11P12 dinial [5.Ul.S1. §.2uu(q) 21oud d2IBuid (. a¢c ol
SAH—3¢ A8l 13 Ao [o1eln sl ©1S] ysdlall 18] gsH sAUIH]
A1 8.

2. AHRYIRA (sloid WI{1%R Sisoll sdd—w39(A) yx¥oi 2ld

A34 Heloll 31.94,000/~ ol wHlal 2IUdIcll gSH SAUIAHI
219 B,

Al GSH 1Y AY dl.RU.03.2025 ol A% Yedl delddai diil
Aea1d] ¥ sl

dl.2U.03.2029 ().t %15%1)
dldidl SIS oi. ¥ . 01933
¥Ysl.A¥.5.5., dididl.



