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Section 118. Presumptions as to negotiable instruments.

Until the contrary is proved, the following presumptions
shall be made:

(a) of consideration. that every negotiable instrument was
made or drawn for consideration, and that every such
instrument, when it has been accepted, endorsed, negotiated
or transferred, was accepted, endorsed, negotiated or

transferred for consideration;
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(b) as to date. that every negotiable instrument bearing a
date was made or drawn on such date;

(c) as to time of acceptance. that every accepted bill of
exchange was accepted within a reasonable time dfter its
date and before its maturity;

(d) as to time of transfer. that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of endorsements. that the endorsements
appearing upon a negotiable instrument were made in the
order in which they appear thereon;

(f) as to stamps .that a lost promissory note, bill of exchange
or cheque was duly stamped;

(g) that holder is a holder in due course. that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been
obtained from its lawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or has been
obtained from the maker or acceptor thereof by means of an
offence or fraud, or for unlawful consideration, the burden of
proving that the holder is a holder in due course lies upon

him.

Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the
holder of a cheque received the cheque, of the nature referred
to in section 138, for the discharge, in whole or in part, of

any debt or other liability.

(e.) gy, Al duiss oid.JMld s1& &Rl Kumar Export Vs. Sharma

Carpets (2009) SCC 513 il Ysll Hi oflA ot ofl Rlgidl MlAuIlEd s
8.
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Kumar Export Vs. Sharma Carpets (2009) SCC 513
20. The accused in a trial under Section 138 of

the Act has two options. He can either show that
consideration and debt did not exist or that under
the particular circumstances of the case the non-—
existence of consideration and debt is so probable
that a prudent man ought to suppose that no
consideration and debt existed. To rebut the
statutory presumptions an accused is not expected
to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that
the note in_ question was not supported by
consideration and that there was no debt or liability
to be discharged by him. However, the court need
not insist in _every case that the accused should

disprove the non-existence of consideration and
debt by leading direct evidence because the
existence of negative evidence is neither possible
nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and
existence of debt, apparently would not serve the
purpose of the accused. Something which is
probable has to be brought on record for getting the
burden of proof shifted to the complainant. To
disprove the presumptions, the accused should
bring on record such facts and circumstances, upon
consideration of which, the court may either believe
that the consideration and debt did not exist or their
non-existence was so probable that a prudent man
would under _the circumstances of the case, act
upon the plea that they did not exist. Apart from
adducing direct evidence to prove that the note in
question was not supported by consideration or that
he had not incurred any debt or liability, the
accused may also rely upon circumstantial evidence
and if the circumstances so relied upon are
compelling, the burden may likewise shift again on
to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned
in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139 of
the Act.

21. The accused has also an option to prove the
non-existence of consideration and debt or liability
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either by letting in evidence or in some clear and
exceptional cases, from the case set out by the
complainant, that is, the averments in the
complaint, the case set out in the statutory notice
and evidence adduced by the complainant during
the trial. Once such rebuttal evidence is adduced
and accepted by the court, having regard to all the
circumstances of the case and the preponderance
of probabilities, the evidential burden shifts back to
the complainant and, thereafter, the presumptions
under Sections 118 and 139 of the Act will not again
come to the complainant's rescue.

(q0.) g3, dI¥aRMi ofin. Yl s ofl Ao Triyambak S. Hegde Vs,

Sripad,Criminal Appeal Nos. 849-850 of 2011, Dtd. 23/09/2021 il

A% YSIE ANA 8, YSIEl ofl WAI§ 01.99,9R,23 Hi SIUEI ofl SHH—<

Aol 13€ 23 oflA Yxai ofl UAUT 5 B.

Trivambak S. Hegde Vs. Sripad,Criminal Appeal
Nos. 849—-850 of 2011, Dtd. 23/09/2021

11. From the facts arising in this case and the nature
of the rival contentions, the record would disclose
that the signature on the documents at Exhibits P6
and P2 is not disputed. Exhibit P2 is the dishonoured
cheque based on which the complaint was filed.
From the evidence tendered before the JMFC, it is
clear that the respondent has not disputed the
signature on the cheque. If that be the position, as
noted by the courts below a presumption would
arise _under Section 139 in favour of the appellant
who was the holder of the cheque. Section 139 of
the N.I. Act reads as hereunder:

“139. Presumption in favour of holder It shall be
presumed, unless the contrary is proved, that the
holder of a cheque received the cheque of the
nature referred to in section 138 for the discharge,
in whole or in part, of any debt or other liability.”

12. Insofar as the payment of the amount by the
appellant in the context of the chegue having been
signed by the respondent, the presumption for
passing of the consideration would arise as
provided under Section 118(a) of N.I. Act which
reads as hereunder:

“118. Presumptions as to negotiable instruments —
Until the contrary is proved, the following
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presumptions shall be made: (a) of consideration
— that every negotiable instrument was made or
drawn for consideration, and that every such
instrument, when it has been accepted, indorsed,
negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration.”

13. The above noted provisions are explicit to the
effect that such presumption would remain, until
the contrary is proved. The learned counsel for the
appellant in that regard has relied on the decision of
this court in K. Bhaskaran vs. Sankaran Vaidhyan
Balan & Anr.(1999) 7 SCC 510 wherein it is held as
hereunder:

"9. As the signature in the cheque is admitted to be
that of the accused, the presumption envisaged
in Section 118 of the Act can leqgally be inferred that
the cheque was made or drawn for consideration on
the date which the cheque bears. Section 139 of the
Act enjoins on the Court to presume that the holder
of the cheque received it for the discharge of any
debt or liability. The burden was on the accused to
rebut the aforesaid presumption. The Trial Court
was not persuaded to rely on the interested
testimony of DW1 to rebut the presumption. The
said finding was upheld by the High Court. It is not
now open to the accused to contend differently on

that aspect.”

(29.) AIH, GUASd YSIERA Hi ollHER AdRU AeIdd YeUIMd
s Rlgidl dHy sIIEISIA AR1dlg Al 818 GUR dl 32uofl gslsdl ial
2A51oNal %R A2l Avflal 1S GUR A1AdI YIdIg) A+ Al ([A=ANRI SAIHI
A19 dl,sRAUIEN A AHell A YRAUR S| HIZ2 2AiS—3 all [¢Re &l ¥ £2d1A%]
Y SJAUIHI A19d B d A4l Hi 219 d] Ais—3¢ &l AR A sRUIE] o @]
AN AHAM dsRA3] As . Ais—vo &l 2RI A sRAUIE] o dull A10d ds:A?]
Asl ofl Redl Al 8. Ais—wa &l sRUIEl A R o A1Ud (SHIeS dll21d]]
sl 8. Ais—w2 &l alidlAal] 2%.24.5]. UsiU B. Ais—¥3 Ul oldlA ci¥dldl]
yeiu 8. Ais—vr dl AURMRA doll dsld HRsd HIsAd ollAall ¥dio .
Ais—UyY ] 222 Alos g goslAl, dididl Alulall ofl 5Y AZ[gIS2el] vl oisd
Y 8. Ais—g€ &l 56191 A1all HSlol AAUIRI 2i3oll SAR Y &. sRUERA UI-
dlofl 3H YAR 84 HI2 Ai§—309 & AcUIRIg} AiEdl 1Y Y S & FaHi §3]—
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A1E]A sAAIEHT ¥RIAA dHIH 8SISAl ARAUIAHT AH2R Ae: ¥RNAd 8. e
doj 243 YoRiddal S241HI 14 o1&l

(22.9) AR allg ARMall [A.9.214 sRUIE] ofl Blde duRl sed 8.%
Glde duIRA ol Al doisS 3 ol oIS [o1ely &g GAY sl %37 8.% Glde
AU FdIHi 2419 dl sRAIEIRA YuAcd ddi Ad] eslsa ¥eidd 8 5, "R
ellaglleng yenend oeicfluial g 2116 avell 2y ©. AR HRI SISIof]
oigoll ¥llol & ¥efl § Aol ANY ©. & allcturiel] ¥ AR ANy ©.
AR 1418 1R ¥¥Hlol a2l AHslal Aed] ciedlall iR AL, 2RV J 317
Udlofl %3lol Foll Ad oi.auw Usl 3 Aée1 scl. 201 241RIU] Ui uiidi
ol. vy diofl allol AUl Hi2 d19d 8. A did vl & 5, AIRIVIA HIRI ey
slall 12l ol a2l HIZ] walot 211RAUal Au1R1] A1Udlial] SAR S & dd]
% Ad ARMofl wHlat duIRIL Auidlal] sTUIEIRA SAR SA B. A did U] &
3, 2l ¥loioll AR AedIGE]all SR HIA ADYRNE s3d. Ad] % Fd
A AedIcEd]oll SRHT HIF] [Aesdaf 63Y2 4SIA 419d HSlol ARIUlel AUI—
eIl AA1udiall SAR S 8. A did Ul & 5, Al SAR AHIA Aa—2094 Hi
S}, A did Uil B 5, 11 AR J¥ot HIR Udlofl lotoll £2d1dy 2ARIUIa s3]
AIYdlall edl 24al 2ARIVIA Wdlofl ¥aloiall £2d1de 211 s311ElA 53] 241U -
ofl &dl 2l AHRIVIRA Udle]l adlolofl e2dide 2430 s3]0l ST 2A1UdIall &dl.
A did vl 8 5, HI3l Hidslall dsloiall €2d1de 3R AHRIYIA S3] AH1Udiof &d)
Aal Al SAR guid ARIVIRA sFAI€lad A AJs A4MNdl &dl. A did Uil & 3,
Ais—3€ dial AsHi Asdll dRlv 2idY AissiHi duiR—dd & alisl adl [daid
ARAdHI AU 8. Hal HI5—-3/9 ofl Aed! oedlall 8RAIGN SAR ol IUdIH]
A1d B A1 sA™I UaisR dls HIZl a2l HRI ol Siall AR d2il ARG
Al & a2l Aol el &. A did vl B 5, 11 AR AHIF] ADUjRNE s
8. A1BE 202091 ¥RIA B 5, 21 A SAR AR YA 8. A % Id HIS-
3/¢ ®ll 3/0 Yol 51 AR ADYRN SAUIHT AH19d . AHIBE 201
FRINA B 5, Al AHAA SAR AR UIA B. Hal HISE—3/¢C ol SAR GldIddIHi
A9 & AHi Vs oi.acUA3¢ dI9] dl.ou/29/2029 ol A% ARIA 243lal
AUNA eldig) AUIRIA 8. Hal HIE—3/0 cididdidi 2419 8, dHi JS o.AE-
Ua3€E 419l dl.2U/29/2099 dl A%l dUIdd & 211 As ARIIRA Hal AH1Ud
gldio] duiRd 8. A did Uil 8 §, il $q] Uida LRI gl ARIIRA 2ol
10,00,000/ = Aol &dl. A did vl B 5, & suIE] a2 AR efla-
Ai1e del HIRl 1g Siaicig JARIIY U AESd, HSlal del ¥¥laiof] AHed]
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oedloll S22 UAAI. A did Wi B 5, 21 SAR A Al SIA HIS—3/9 ] HIS-
3/ YUl Y sl B. A did w3l B 5, 1 AR Hal, ARl A&l HRI @i
Slatlcig RARIMIYA citiolsdl 8. A did U3l 8 5, HR 2ARI]a ol sy 2u2TgI5e
dosaiell Aad] xRl 2Audio] &g d 1% [Eot YUl 3 ANA olefl. AiE
202091 ¥RId 8 5, A wudidll ofl WIS aiefl. A did U] & 5, 211H oyl
ol.2 Hi HRI Mdille) ol & el I AcSd ddall oA 8. HIRI N1 &Id
o1®f] Vil dRRAall allH Elvic sAlofl sIfdIg] Aig B. HRI M 30 uy ugal
AHUAlol UIAE B. A did U] & 5, 21 SIA 3 dig2d AS Y 5A & doll As
aiciefl Hal UioRR o], 41§13 Y S As s dARIU A AosHi Y W A8l Al
As s¢ RN 2ol A A Hal &1d AUIE o] dHY A1 S13 Y A ARl
HIRI dsld HIRsd AN olldlA s dIRIW AH10d d Hal sld AlE o]l dx
ARG s¢ dIRW o1Rd dofl Hal visiR oiell. A did vl 8 3, slddl sule s¢f
diRlW d 53¢ & d Ul Hal ald Al o], A did udl 8 5, As A AR A19)

SR SA AR ARIUIA Hal AU dl." sRUIEIA Adoll 241 YStloflotl AHL ol 21
s-3c &l dsA3] As % 53d 8. SRl ARIU] A% sRUIAHI 2419l BH2AUIR
i dHY 2RIV A (5. 11,515 ofl sHH 323 20U 41U [AAN (61dEat Al i
s-3c dial ds:u3] AsHi ARII6l 24el ol &ldiofl Slf dsAR AR A Adidi
A1Ad] o], 21, asAI] JsAHi ARIlell 48] &ldig) ¥l 241 8. A1,

A &slsd YRAR Ui 8 5 AR edRI [oieiiddl Hi H1ddi WidIoll, AHis—3E

g1l dsA3) As Hi AR ofl 18] 8 210 d ARIUIA 5311€] o 210 Vs V.

(A.R) 200¢ SL. ] R (Y¥.) << Gu ulzies &Ad 2l

Yidldid 2116 [QREEl USY HRARIN 2al ofl%¥1' oll YSIEIHI dHY 2090 S]. dl.

¥, 2<99 Gu2 UlFeg &Ad 2oy [Q. Hlsol! ol YSIEIH] SAIHEIR AUH S1E

ed1R1 U IMNd s3d Riesdidl Hyot dsei3) AsAi 2A#1RA1UIl] 248l 8ldio] Y42 &d

gl dl €l aaNMAcid goegdoe Asedll SAH—13C YU dsA3] AS SIUEAR

Ad ayd sadl s ddl deli ofl Ysaell V2 o AH1udiHi A19d 8ldlo] AHajHlol

Sdlo] 28 ol del] i Al [A3echo] YRAIR SUIHI ofl 241 Ui HEl] A1 AS

s3I0 €l aonNAcid Jorgioe Aseofl SEH —A3¢HI YRIIRUI ¥ SIEUR

£ AYUI oY FUIHER] HI2 AN &l dH AgfHlol Y. AHY olIHER (U
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SI8 4Rl A.AH.AH.2.21. dlHl2s Eos &2 Q. AsAud SHIsd Hos sidf

(u1) cdllafls, (2002) 2 221, 2/1.21]. 23 ol YSIEI H1 WA A€ 31 ¥2N1AA B 5

« ... The authority shows that even when the chegue
is dishonoured by reason of stop payment
instruction, by virtue of Section 139 the Court has
to presume that the cheque was received by the
holder for the discharge in whole or in part, of any
debt or liability. Of course this is a rebuttable
presumption. The accused can thus show that the
‘'stop _payment’ _instructions were not issued
because of insufficiency or paucity of funds. If the
accused shows that in his account there was
sufficient funds to clear the amount of the cheque
at the time of presentation of the cheque for
encashment at the drawer bank and that the stop
payment notice had been issued because of other
valid causes including that there was no existing
debt or liability at the time of presentation of
cheque for encashment, then offence under Section
138 would not be made out. The important thing is
that the burden of so proving would be on the
accused. ..."

AEE  YSIEl  dAR Adl dHiI ollHER  YMUAHSIE
4RI UYL %21 1Ad 8 5 ARIlof] 2Aeldio As Edl U AU of &l d YRAUR
sdlofl waicieR] ARIlal 2R 81 8. &icioll S21 asRAZ] AsHi ARl 248
gldio] YRAR g &y €l aoNfldcid gogioe As2dll sEH—13C HCig]
fofHlol SAlg] 28 8. Fe/ Ais—3¢ 10l dsA3 As ARMIRA doil SRIEHRa
g1/ dIofelR] U2 sAUIElS A1UA &ld o] VHofHIol SdI0] 28 8. A2d §, dASA3]
As g2AIElall sIREAR Ad ayd s:Ad] ASIRY Adl SIRuEARWI ALliofl Ysaef]

Y2 o AR &Rl AHULIHI A1 &lI0] VHofH Il SV10] 28 ©.

(21.3) A1 SIA ofRUIGU dF A1 Sl ARV efluefleny Yo —
ol aielRfluIRA Ais—ue &l Uldio] ARcUIRAg} A10IEal 1Y 2% AVE 8. FHi d-
1A Ad] eslsd wendd 8 5, suleH] duld &slsad Hyol AR §31UIEl
SIg 254 Ysadidll &dl o1l 5 2uep 250l Ysaell Hie IR die gio As
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sARUIEl N of &dl. sNAUIEloll 58U Yol SIef As Yxolofl Arll 284 d -
Alofl U dlsadl aiefl dxe s3u1E1A Asall W12l A Al cid 4R Ad
SRall :Rcllof Bedelot 53] Asell LEUAN2I 53] &1ddfl s3luIE &5Isd Elvid S
8. d21A Aal sARAIEIRA wHlotoll V] GlEd] SA &, AAA sl Ao
Hid1Slofl wdlefl ¥alat Vlundl 211A WS vidl oi.34, 2.4.01.92 US| 4 S50
B, a—a3-39 419l wdlal s31u1Ela AuII 2Audlall del S31jy1—-
el dofl Hids] 210l soten eilarger diafl Wdlofl walal ders! digsioll &3y
211 A1Ad WS uidl of. AR, 2.A4.01. U9/ Ul-2, A5 &.4R.A.Hl. 1—¢E—
Yo didfl sallotall AEA] Gl S2E & Aal d iAol AEAI GEIal €21y 7]
ANE 8. guIEloll Mailoll oA HeRSI digSloll &31Y2 1A AH1AA HSlol
A% 31.U,00,000/ = YRAHI dAUIRI AT SR SE B 1ol 61951 Aol 4T
AHIUE B, U A12150{l 2R Yot STAUIEIA d=lal 1€ ASlot 212 scl-
A2 s3] ddlotl ol1d UIS] AUl €219y s3] A0 AR AR sARAIElD d 28H
Ysadioll &dl ol Yol GlediHi AA sAuIElA AsE] HIZoll dig Ui s
AN &dl Vol ¥ 2ARdlof SAAIENRA 1% [Eat Yl Uidal SA o1€fl 2Hal ARda)
el 53 As AAall YAl [Cofl 4al 24(A [Aail Aosai 2y 53] Fedl sRA] &ldd]
W] SAUIE e1uid S B, A1 SIHHI SABAIE AIE SIatieig JpRleY dia]
q1ofl a{loiall duIRI €211A% dRAlotl of1A S3] AMNA B, UG SARel] Ad H¥ ol
1% [Eat Aef] €28 ¥3lot GuR A419d afl € sRA] ol (Sa $AAd otef] Aal
A ¥¥lol oflon YlSa s3] Alall o1 ¥allol &1t 2Aed ANA FFRAIElS 4EE
284 Ysqdlafl &dll uRg sARUIEIRA 211 s1¢ del dlgl [Aail SA6A] RA0N ¢l
531 dilofl 2iH(A [Qail die U1 As § ¥ As] U2 AN &dl doll EBUI $3
elddll sARUIE Ervic S B. A1 SIHHI STJIE] SN0l 1Rdlg) UIdal of SdI &l
2l A2NA dHoll sl HIRsd A1 SIHall S3AIE]A dI.R¥/ 20 /2099 ol A%Y
29).24.91. Ul sAai€lal dloid olélt 24 dl.

qyHi ARl sFluIEU2t dF sRUIHi 211Ad BAedURIHI 2ARIUIA Ad]]
gsIsd wRldd 8 %, " did Uil 8 5, 2RI 2Ha sAAIE)RA ¥H]otall qQl
HSlololl AEA] GEA S 8. A did Wil & 5, A 2RIVl Yluyag) o130l
¥Hlol S2RAIElS AHNE ol §FRAIENof] 831YR d11aef]l eflat 2431 ARG A1
AHNUA d Yo ¥lololl HEAI HEAION E2c11A% ASC] 1A 212 URA 3] 241U -
Al ol SH 24 U AUl AHA0d. A did udl & 5, 3 % UHIE HSloioll
A Ged] SA B dal Asoflonial s AU A40d B, A did il B 5,
Ais—3¢ dI0 JS HIRI Aos Vidiall & dHi HIZ 218l B ial ASHi 31.U dIvi



Page No.17 of 30
Criminal Case No0.426/2018

dUd 8. A did Uil B %, As e &Ad ddll oNdlA HAd 5 18] dofl Hal vieRR
alefl. A did uidl B %, Hal AIS—v3 GidIddIHi AHIA B, ASalA¥Noe 2dIU -
Hi HRI Ucollofl A48l B. His—UY ofl sYHd A42]gI5el] oisE dl.25/0c /02w
oll A% AN & ¥ 4.6l 241¢.. didIdio] ofl sYuHd ALTgI5e B. A did u?l B

%, A1 AEA! GEdIoll ¥ SAA S V. A did Uil B 5, Al X ¥ SR AAAI B
dofl 2114 SIU] 241 ARV 1A B."

(A7) Al SIA AU d§ Vil SIHoll AIBE allotDEHIY JAIHDCHY
sHIRNA Ais—352 & ARAUIRIg] AdiEatIy Y AU B. FHi d1A Ad] &slsd
¥RIAd B %, A1 SIHall UaisiA 4 Wdldll alloioll AHEAI GEAIGT SAA &UA —
Al dHY HSlot 203afl ARl SAR UAAT FHi Al A12]l dlS &dl dHe dA
1 Gial USRI dRJoll A#Ycloll Aol HSlot AAUIRI0H SAHI 6192 28] Axdl
4R YAM SAMI aile?] AHe &% el dlddl 212fl a5 2uel s3] 2d &dl.
| SlHoll VISRl dl slalleilg ARIMIEY A1l 4R dI.25 /09/2099 ol A%
soi¥1 4190l HSlot AJUIRI idlell SAR SJAIHI 1A &dl. ¥ SAR | SlHall
USRI dell slalidig ISR dulofl alai AR s2dl 2Hal ailel]
A4 I SAR SAIHI A1Ad AR oll2d] AHS 81%R 28] 11 Sldall UISIRIA SAR
oiIdd &dl Aal Al UeisRlal Auidl &l ¥l ddoll 4R LAd sARAI A
A1efl a3 a1 28] dilof]l 248l s3 2410d &d]. SA Yol RYLIGIEY AL
q1al @l slollIg ARICHY dINA &3YR JsIAall dxell MdilA vidle s
dslol cfla=flend yaeig cieieflial duieefl 2:Audioll sR $2d &dl 2l d
AHA Hslolof]l [SHA 31.U, 40,000/~ Y2l aiss] s2d &d] 210l d A4 efluefl-
oA ARYLRICHY A8l Sl 284 31.U0,000 /= Y1 AHRYLRICHY 8l §I—
aleiigal Ysdl A10d &d] 20l alislell 284 31.U,00,000/— Y2I }RYLICHY
agl sioliiig 241 #slal efla=flengel e2a1dy 531 2410 IR Ysdl A1udioll &dl
Aol d U2 WH 31.U,00,000/— YRl s As cflafleiigl Ry gl
ol 2ol dull A &dl, Ug dflal weIdl HAd & 5, A1 [EdRq el
ARFLICHYA A1 Hslal 2lged sclR sd] eflafetigodl ol 121 £2dIdey s3
A o] 2l 241 A2l U2 A1 d As Jled sAd] eflafleng 2110 lcdofl uilél
SIYIE EIVId S B. 21 BURid ¥lolatl AU U2all Yl oflHRleigA 21—
eIdigal Aslall As aull AN &dl. UG 2RFRIGIGA ¥Hlol GURall ofll €2
sA] (Aot As8lall Vs Jled sAd] eflagflcig ([A3ey sTRUIE £V S B Al
GIEH] UG SIIAIE Aosai lsI AHY UEHI Aosoll Arll 284 ¢l 210d B.
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A1zed]  sAleuet dS sAAI A BdeduiAHi AIBE A
gslsd wLNAd B 5, " did uidl & 5, A1 SiHall Gidl uzisiRla § Ay . A
did Ul 8 %, A1 s1dall sAAIE] del ARV lal HSlolall AEA GHEA] Sd
8. A did uil & %, 21 ¥Hlol HSlololl AUEAI GIEAIO RIYEIR U2 44| SIHall
ARIVIA 31U dIv #Hslol U2 dl 31.U div wdlol U2 sIElS Ysadiall &dl.
A gid U3l & 5, A1 Ysddl Uedll 84 ofioid ARIVIA §31IElA It —aS]al
Ueall 31.4 @lvi — 31.U diviall A As] dufl ANl A did U3l 8 5, 441 A1Nd]
AsIHi ARIIA Uldiofl 2el s3] s3Il 10l 241 ollelo] duiIRl sUI &G
Aal Slofl A4t =Ad B Aofl Hal voiR of2fl. A did vl B 5, Hal Bis—scC
HAAIGYIHI A1 & d § il ¥R © 3 dxi sy A1syIE] U2 241 As] AHVdl
& dg auld oell. A dia wil & 3, 2iged sl g AAd & 5 34 d § Weld]
alefl. A did udl & 5, HR dl cllaflenga ARl Ay . A did wil B 5,
Ais—sc Hi 23l A1ellofl a2 oflon uaisRlel A48lRA 8. A dia vl B 5, &
clla=lend yenetigotl saaiell goiiofl 2udl 2419d ©."

(22.u) Al SIA oRAIYUL d§ 1 SlHoll A1BE ¥AHIACY eleiY
delRfluRA Ais—93 &l ARcAURIg Adigatly Y AVA B. AER AIBE Uldall
WRIYIHT AHis—52 &l dURIUIHI AIAH AIBE HXGHoll ¥ GIERIT YAU] Y S
81 ¥efl 2431 dof YolRIdclol 5241 241Ad a2l

A1seal] sdluieuet d sl A1dd BaeduRAAi 2A18e Ad]
&slsd ¥R1Ad & 5, " did vl & 3, I SiHoll oidl UaisiRla § ANy ©.
AR eflu=fleng yaend sicieflan #iRl uiklaiRls sisi g 8. A did uidl &
%5, HiR efldeflend 2418 ARl Aoy 8. A did uil 8 5, A1 SIHdll SABIE] dl
ARIYIRA wlal 3SIolall AHEA] GEA] A B. A did Uil 8 5, 241 ¥¥]ol HSlol—
oll AHEAI GEAIl] AUBIR U2 A1 SIHoll AHARIA 31.U dIv 3Sial U2 &l 31.4
divt wlol U2 s3l1Ela Ysadioll &dl. A did Ul & §, A1 Ysddl Uedll 284
oioid AHARIIRA s31€la ¥loi—HSIal V2all 31.U AW — 31.U dlvicll & AS)
dufl 210d1. A did Wil 8 5, 241 ANAI ASIHT 2A1RIVIA Uldlofl el s3] 53] -
AIElal ATEL A did U3l B 5, Ais—5e dial ale?] duieidi A1sydld] U2 As
AN B AY sUid dUd o2l A did Uil 8 5, 211 SA0] dUiIRI &g 2RI GlIE
alle?] 51 Alal A12fl adlF uel sdlgf sBal A48l §3 AN, A did vl B
5, ofl sy1d A5 Ui 419 dl ARIVIA Asall ofili Ysd] A1Ydl US.
A gid vl B 5, Ais—ge dial ale] duilRioll SRAHI AY duld oiefl 5 Asé
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U2 As] AHNdl 1. A did Wil 8 5, eflufleiig 2121 2211 dl 81> dHall
s8d1€f] § YGilofl AUl ofIHER SIEHI A1Ad ©."

(29.9) i1 S13 285 GUR Y & YAU] ulal AdIHI 419 dl Al SIA
sAu1egIn Vs vis—ac Yl ARMall vididi of &dl § AHis—3c gl AsHi
ARVl 24el of &l Adl SIEf eiu1g vt ARV Ut &Rl AdIHi AH19d ofel] Aol
sAuiedio As AHARall vidiall % 2Ha AR 248l gl sldidl &slsd
Ao ARI] dE £9 Aol FUIGER] AHEI SIS AU &ldlg] S[Ad LI B.
YYHI Al SIA F SR Y AT A B d SAR Al YRl A€g AS &l Coll
AR &IR1 s3RI1ElG 2iS—3€C 1N AUYIHT A1 B A% AS . AI1H, AHiIS—
3¢ 41011 s Y oiofl 284 s3NUIEloll A4RUT UIA s1uEAR0( Al olsad] &ldig]
285 Wil Yr191ef] 2ure wRIR A41d B,

YA 21§13 AR &IRIA] ofUI1d AUIHT A1 B §, SAR Y¥0 21—
ged sdlar sdlal 2aerg Asell 254 gaigaiell adl ug sUIE] IRl s
A11Ad ol dHy s3Il lat U0 AR| &g ¥ SARUIEl &RI Bde AUIAAI
RUsiRUIHI A1Ad 8. 2al Bde dulAHi ¥RIdd 8 5, " A did Uil ] 5, dR
ARl ofl—s3f 2AETg15e cisaiell Aadl wRla 2Hiudie) &g ¥ H AI%[Eo
YUl A10d adl." 1A, $3AIE] &R A &Slsdall 2dISIR SAUIHI A41Ad B UG
s3lA1Eloll Bde duIRA AdiHi 1A dl A1Rlall (.42 IRl Bae dulvi 31—
AIEl &RI A &SIsd YRAYUIHT A19d B 5, " A did Uil B §, 21 SAR YXG HR
uldlof]l eafloie] €2d11A% 2ARIVa §3] AMUdig] &g Vil ARIIA Vidlofl ¥loiof
g2d1dy A sARUIElA S3] Udig) &g. dHY A did w3l & 5, HIZ] HidIslal
HSlolo] €2c19% HIR ARIIA 83 A1udiall &dl Aol A1 SAR duid ARIIRA
A s3ARAIElA A As ANl &dl . AIH, SIAAUIE] Bae duld Gue] A eslsd
Aclld &R & 5, ARJIA sAI€la As 20dl & AHy s3Il walloiol)
e2d1ds AR s3] 2A1Udiall &dl ¥ U2 AR %Rl &lcal AS AUUIH]
AIAAL A1, 211110l 8Ical) GiéUId 25Ul Ul oie].

AYyHi, AR Rl A oA AYIHi A19d B 5, A€8 AS RIYBIR YR
&) As AlsyEl U2 ANl 2l SFARUIERA A &slsdall 2dIsR sl B. Ug
AEE AHIH AR AR Al AHi A1sy12] U2 ANd &l Al slgf GEAut atell Aal
d eslsd 2RIMlall 2180l Bde duiRHi AR 2dIsRA 8 %, " A did vl &
5, Hol AIS—9C dI9UIHi A1 & d § dilal ¥RI9g © 3 dxi sUR HIsYRIE]
U2 A1 As! ANl 8l dY dug ofefl.”
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qyHi, AR &RI Ad] olRUId AdIHI 241Ad B 5, STUIE] &IRI SA9]
Uidol 8Ad of &1 ¥ AR &IRI AUAIHT A1 JS SIUEAQ] AR ol &1
URg Al doiss oia yaisklel edldl talal Adl sl xlol 241R1]al
duiel e2d19%el 53 A0 &ldig) ¥eNdd 8 dHy AR yer d &slsd
AIsRd & 3, SABIE]l IR dI._RU/09/R029 dll A% doll ¥Hla 241]a
duier e2d1d &l 2ARloll of1d s3] AN 240l A ¥Hlololl s el 2RI
Ui 8. §5d, 2403y 2853 ol aldiell 2ARIUlof S1EA0] AR of &l d &51Sd
Hioldlal Ut oigl. agyHi, i1 sIA sAAUIE dHy ARl wHlol vHed! vied]
S} el dAHy Asolloall duel e2dIdy Yl Asollall olid 53 AU &l
dxe sool vel AT AN &l IR ddld SR AHY Aol HIfWs yId
Yol ([Aord oiuIguel sUIEUSIll YR1dIg] Uisal SAIHI [aivsa ofluSd &,
Fefl ¢l adneflAcid gogdoe Aseoll saH— 13¢ 2409 sRAUIEl( aBeii
e 215 d HYGlall MsIURlel oY [A0EY ViSallcHS YRIdI Y §3] ViSel s—
didi AR Uy fovsn 28d 8 ¥l ARIVIoN A€ GUIY HIGHIRJIS FRIIRY

214d) o1el.
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« "22, Because both Sections 138 and 139 require that
the Court ‘shall presume’ the liability of the drawer
of the cheques for the amounts for which the
cheques are drawn, ..., it is obligatory on the Court
to raise this presumption in every case where the
factual basis for the raising of the presumption has
been established. It introduces an exception to the
general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused (...).
Such a presumption is a presumption of law, as
distinguished from a presumption of fact which
describes provisions by which the court may
presume a certain state of affairs. Presumptions are
rules of evidence and do not conflict with the
presumption of innocence, because by the latter all
that is meant is that the prosecution is obliged to
prove the case against the accused beyond
reasonable doubt. The obligation on _the
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prosecution may be discharged with the help of
presumptions of law or fact unless the accused
adduces evidence showing the reasonable
probability of the non—existence of the presumed
fact.

« 23, In other words, provided the facts required
to form the basis of a presumption of law exists, the
discretion is left with the Court to draw the
statutory conclusion, but this does not preclude the
person against whom the presumption is drawn
from rebutting it and proving the contrary. A fact is
said to be proved when, after considering the
matters before it, the Court either believes it to
exist, or considers its existence so probable that a
prudent man ought, under the circumstances of the
particular case, to act upon the supposition that it
exists. Therefore, the rebuttal does not have to be
conclusively established but such evidence must be
adduced before the Court in support of the defence
that the Court must either believe the defence to
exist or consider its existence to be reasonably
probable, the standard of reasonability being that
of the prudent man.”

GWAsd YSIEl lal Adl A oflH. HUHSIE edIR) AY WReIUd
SAIHI AHIAd 8 5 dsAI] AS] AR ddoll SIRAEARNI EAI VS AIUH of &l
A4l HieidId S Vil Ulddlyod YA 385 GUR diddiof] ¥dicierd] ARl GuR
vl B Aol HIA GaeduRHI Sl YAl Ydl oefl. el €

ANeIRcid gogHoe Aseoll SHH—3E ofl ViofdIolaf Visel eSS atell.

qg Hi, olIHER Y(UH S1E edRI Hi 6]acie Mdoicid ued [Q3eg 222

A)S ¥R1Id Aos AH&d, BHloid 21Uld of. UoL /209E ol _dl.9U—03—209C

oll YSIEl Hi ¥211dd 8 5,

« "14. So far the question of existence of basic
ingredients for drawing of presumption under
Sections 118 and 139 the NI Act is concerned,
apparent it is that the accused—appellant could not
deny his signature on the cheques in question that
had been drawn in favour of the complainant on a
bank account maintained by the accused for a sum
of Rs. 3 lakhs each. The said cheques were
presented to the Bank concerned within the period
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of their validity and were returned unpaid for the
reason of either the balance being insufficient or
the account being closed. All the basic ingredients
of Section 138 as also of Sections 118 and 139 are
apparent on the face of the record. The Trial Court
had also consciously taken note of these facts and
had drawn the requisite presumption. Therefore, it
is required to be presumed that the cheques in
question were drawn for consideration and the
holder of the cheques i.e., the complainant
received the same in discharge of an existing debt.
The onus,therefore, shifts on the accused-
appellant to establish a probable defense so as to
rebut such a presumption.

15. In Rangappa v. Sri Mohan : (2010) 11 SCC 441, this Court has

reiterated and summarized the principles relating to presumptions

under Sections 118 and 139 of the NI Act and rebuttal thereof in the

following:-

"26. In_the light of these extracts, we are in
agreement with the respondent claimant that the
presumption mandated by Section139 of the Act
does indeed include the existence of a legally
enforceable debt or liability. To that extent, the
impugned observations in Krishna Janardhan Bhat
may not be correct. However, this does not in any
way cast doubt on the correctness of the decision in
that case since it is based on the specific facts and
circumstances therein. As noted in the citations,
this is of course in the nature of a rebuttal
presumption and it is open to the accused to raise a
defence wherein _the existence of a leqgally
enforceable debt or liability can be contested.
However, there can be no doubt that there is an
initial presumption which favours the complainant.

27. Section 139 of the Act is an example of a reverse
onus clause that has been included in furtherance
of the leqislative objective of improving the
credibility of negotiable instruments. While Section
138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the re-
buttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation.
However, it must be remembered that the offence
made punishable by Section 138can be better
described as a regulatory offence since the
bouncing of a cheque is largely in the nature of a
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civil wrong whose impact is usually confined to the
private parties involved in commercial transactions.
In such a scenario, the test of proportionality should
guide the construction and interpretation of reverse
onus clauses and the defendant—accused cannot be
expected to discharge an unduly high standard of
proof.28. In the absence of compelling
justifications, reverse onus clauses usually impose
an evidentiary burden and not a persuasive burden.
Keeping this in view, it is a settled position that
when an accused has to rebut the presumption
under Section 139, the standard of proof for doing
so_is that of'preponderance of probabilities".
Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence
of a leqgally enforceable debt or liability, the
prosecution can fail. As clarified in the citations, the
accused can rely on the materials submitted by the
complainant in order to raise such a defence and it
is conceivable that in some cases the accused may
not need to adduce evidence of his/her own."

16. On the aspects relating to preponderance of
probabilities, the accused has to bring on record
such facts and such circumstances which may lead
the Court to conclude either that the consideration
did not exist or that its non—existence was so
probable that a prudent man would, under the
circumstances of the case, act upon the plea that
the consideration did not exist. This Court has, time
and again, emphasized that though there may not
be sufficient negative evidence which could be
brought on record by the accused to discharge his
burden, yet mere denial would not fulfil the
requirements of rebuttal as envisaged under
Section 118 and 139 of the NI Act. This court stated
the principles in the case of Kumar Exports (supra)
as follows:

"20. The accused in a trial under Section 138 of the
Act has two options. He can either show that
consideration and debt did not exist or that under
the particular circumstances of the case the non-
existence of consideration and debt is so probable
that a prudent man ought to suppose that no
consideration _and debt existed. To rebut the
statutory presumptions an accused is not expected
to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
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accused may adduce direct evidence to prove that
the note in guestion was not supported by
consideration and that there was no debtor liability
to be discharged by him. However, the court need
not insist in every case that the accused should
disprove the non—existence of consideration and
debt by leading direct evidence because the
existence of negative evidence is neither possible
nor contemplated. At the same time, it is clear that
bare denial of the passing of the consideration and
existence of debt,apparently would not serve the
purpose of the accused. Something which is
probable has to be brought on record forgetting the
burden of proof shifted to the complainant. To
disprove the presumptions, the accused should
bring on record such facts and circumstances, upon
consideration of which, the court may either
believe that the consideration and debt did not
exist or their non—existence was so probable that a
prudent man would under the circumstances of the
case, act upon the plea that they did not exist.
Apart from adducing direct evidence to prove that
the note in guestion was not supported by
consideration or that he had not incurred any debt
or liability,the accused may also rely upon
circumstantial evidence and if the circumstances so
relied upon are compelling, the burden may
likewise shift again _on to the complainant. The
accused may also rely upon presumptions of fact,
for instance, those mentioned in Section 114 of the
Evidence Act to rebut the presumptions arising
under Sections 118 and 139.21. The accused has
also _an option to prove the non-existence of
consideration and debt or liability either by letting
in evidence or in some clear and exceptional cases,
from the case set out by the complainant, that is,
the averments in the complaint, the case set out in
the statutory notice and evidence adduced by the
complainant during the trial. Once such rebuttal
evidence is adduced and accepted by the court,
having regard to all the circumstances of the case
and the preponderance of probabilities, the
evidential burden shifts back to the complainant
and, therefore, the presumptions under
Sections118 and 139 of the Act will not again come
to the complainant's rescue.”
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e "It is urged before us that the High Court over-
stepped the limits which Appellate Court is bound
by criminal cases setting aside an order of
acquittal. Proceedings under Section 138 of the Act
are quasi—criminal proceedings. The principles,
which apply to acquittal in other criminal cases,
cannot apply to these cases. As far as the present
case is _concerned, in_addition to three reasons,
given by the High Court, we are of the view that the
original appellant has not even explained how the
leaves of the cheque entered into the hands of the
complainant. It is urged that in cross—examination
of the complainant some suggestions were made
that since the complainant was visiting the office of
the original appellant, he had access to the same.
The complainant had only admitted that he visited
the office of the original appellant but he denied all
the other suggestions. Thereafter, it was for the
original appellant to prove his part of the case. ”

GURISd YSIEl Hi oI, Y(UHSIE edRl 2uw Ad Y¥L11Ad & § ARIUIA 48] s3]

ANd) s s2RA1E] WA 5] Aa 2111 A A1lGid 541 ofl ¥dIGierR] AR
8 ol % AR 1990l Risiell W AIfGid of s3] 1S dl d &slsdaj dofl [A3ear Hi

GojHlol SAIHI 24199,

GYHI AR Hi o1, AMUASIE 4Rl S.2421.290011&1 Q. [Ded
Al [BHloid AU]d 0iof2:=2£50,/2099 oil dl.oL—92-2029 oil YSIEl Hi

%dd 8 5,

* 10. It would also be apposite to take note of a
decision in_ Trivambak S. Hegde vs. Sripad in
Criminal _Appeal No0s.849-850 of 2011 dated
23.09.2021 wherein it was observed as hereunder: -
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“12. Insofar as the payment of the amount by the
appellant in the context of the cheque having been
signed by the respondent, the presumption for
passing of the consideration would arise as
provided under Section 118(a) of N.I. Act which
reads as hereunder: —

“118. Presumptions as to negotiable instruments —
Until the contrary is proved,the following
presumptions shall be made:

(a) of consideration — that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, neqgotiated or transferred, was
accepted, indorsed, negotiated or transferred for
consideration.”

13. The above noted provisions are explicit to the
effect that such presumption would remain, until
the contrary is proved. The learned counsel for the
appellant in that regard has relied on the decision of
this court in K. Bhaskaran vs. Sankaran Vaidhyan
Balan & Anr. (1999) 7 SCC 510 wherein it is held as
hereunder:

“9. As the signature in the chegue is admitted to be
that of the accused, the presumption envisaged in
Section 118 of the Act can legally be inferred that
the cheque was made or drawn for consideration on
the date which the cheque bears. Section 139 of the
Act enjoins on the Court to presume that the holder
of the cheque received it for the discharge of any
debt or liability. The burden was on the accused to
rebut the aforesaid presumption. The Trial Court
was not persuaded to rely on the interested
testimony of DW—-1 to rebut the presumption. The
said finding was upheld by the High Court. It is not
now open to the accused to contend differently on
that aspect.”

14. The learned counsel for the respondent has
however referred to the decision of this Court in
Basalingappa vs. Mudibasappa (2019) 5 SCC 418
wherein it is held as hereunder: —

“25. We having noticed the ratio laid down by this
Court in the above cases on Sections 118 (a) and
139, we now summarise the principles enumerated
by this Court in following manner:

25.1. Once the execution of cheque is admitted
Section 139 of the Act mandates a presumption that
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the cheque was for the discharge of any debt or
other liability.

e 25.2. The presumption under Section 139 is a
rebuttable presumption and the onus is on the
accused to raise the probable defence. The
standard of proof for rebutting the presumption is
that of preponderanc eofprobabilities.

e 25.3. To rebut the presumption, it is open for the
accused to rely on evidence led by him or the
accused can also rely on the materials submitted by
the complainant in _order to raise a probable
defence. Inference of preponderance of
probabilities can be drawn not only from the
materials brought on record by the parties but also
by reference to the circumstances upon which they
rely.

e 25.4. That it is not necessary for the accused to
come in the witness box in support of his defence,
Section 139 imposed an evidentiary burden and not
a persuasive burden.

e 25.5. It is not necessary for the accused to come in
the witness box to support his defence.”

e 11. The position of law as noted above makes it
crystal clear that when a cheque is drawn out and is
relied upon by the drawee, it will raise a
presumption that it is drawn towards a
consideration which is a legally recoverable
amount; such presumption of course, is rebuttable
by proving to the contrary. The onus is on the
accused to raise a probable defence and the
standard of proof for rebutting the presumption is
on preponderance of probabilities.”

GURASd YSIEI Hi oflH. YUH S1 4Rl AY ¥@IIdYl Hi 419d
8 5 1R AR A Uldiofl Ael 4o As $AUIE] ol AU RIR AAY HlIofl AY US
s AR A d As doil SRR ol ARIT W ANA 8. [ 5 AR
cR% A 651Sd of ViSol Sl SIS YA 2% $A1 Hi A1, d YRAR 541 of] 41(Cid]
all o1 AR GuUR 28l 8. Ui el AR YRAR of 52 Al Yel] dof ofH ol
5311€] ol AN2d 5 As 2dI5IR011R ofl U2 of U1 0] 28 8.

(21.¢) qyHi Al SIA GIHER YMHSIE &RI ANUIHI A19d
HlZAoed _ds 2ils Sy [A. ycilysHrR [A9id], sldloc Ul .
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1250/2082, dl. 1§=0£—R0RR ofl YSIElsll WA of. AU Al 1§ Hi ¥LIdd

85,

15. A drawer who signs a cheque and hands it over
to the payee, is presumed to be liable unless the
drawer adduces evidence to rebut the presumption
that the cheque has been issued towards payment
of a debt or in discharge of a liability. The
presumption arises under Section 139.

16. In _Anss Rajashekar v. Augustus Jeba Ananth,
(2020) 15 SCC 348 a two Judge Bench of this Court,
of which one of us (D.Y. Chandrachud |.) was a
part, reiterated the decision of the three—Judge
Bench of this Court in Rangappa v. Sri_Mohan,
(2010) 11 SCC 441 on_ the presumption under
Section 139 of the NI Act. The court held:

12. Section 139 of the Act mandates that it shall be
presumed, unless the contrary is proved, that the
holder of a cheque received it, in discharge, in
whole or in part, of a debt, or liability. The
expression “unless the contrary is proved” indicates
that the presumption under Section 139 of the Act is
rebuttable. Terming this as an example of a
“reverse onus clause” the three—Judge Bench of
this Court in Rangappa held that in determining
whether the presumption has been rebutted, the
test of proportionality must  guide  the
determination. The standard of proof for rebuttal of
the presumption under Section 139 of the Act is

guided by a preponderance of probabilities. This

Court held thus:

28. In the absence of compelling justifications,

reverse onus clauses usually impose an evidentiary

burden and not a persuasive burden. Keeping this

in_view, it is a settled position that when an

accused has to rebut the presumption under

Section 139, the standard of proof for doing so is

that of “preponderance of probabilities”. Therefore,

if the accused is able to raise a probable defence

which creates doubts about the existence of a

legally enforceable debt or liability, the prosecution

can fail. As clarified in the citations, the accused

can_rely on the materials submitted by the

complainant in order to raise such a defence and it

is conceivable that in some cases the accused may

not need to adduce evidence of his/her own.”

(emphasis supplied)"
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