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6. “Cheque”.—A “cheque” is a bill of exchange drawn
on a specified banker and not expressed to be payable
otherwise than on demand and it includes the electronic
image of a truncated cheque and a cheque in the
electronic form.

8. “Holder”.—The “holder” of a promissory note, bill
of exchange or cheque means any person entitled in his
own name to the possession thereof and to receive or
recover the amount due thereon from the parties thereto.
Where the note, bill or cheque is lost or destroyed, its
holder is the person so entitled at the time of such loss
or destruction.

9. “Holder in due course”.—“Holder in due course”
means any person who for consideration became the
possessor of a promissory note, bill of exchange or
cheque if payable to bearer, or the payee or indorsee
thereof, if 1 [payable to order,]before the amount
mentioned in it became payable, and without having
sufficient cause to believe that any defect existed in the
title of the person from whom he derived his title.
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118. Presumptions as to negotiable instruments.—
Until the contrary is proved, the following presumptions
shall be made:—

138. Dishonour of cheque for insufficiency, etc., of
funds in the account.

Where any cheque drawn by a person on an account

(@) of consideration:—that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for
consideration;

(b) as to date:—that every negotiable instrument
bearing a date was made or drawn on such date;
(c) as to time of acceptance:—that every
accepted bill of exchange was accepted within a
reasonable time after its date and before its
maturity;

(d) as to time of transfer:—that every transfer
of a negotiable instrument was made before its
naturity;

(e) as to order of indorsements:—that the
indorsements appearing upon a negotiable
instrument were made in the order in which they
appear then on;

(f) as to stamp:— that a lost promissory note,
bill of exchange or cheque was duly stamped,;

(g) that holder is a holder in due course:—that
the holder of a negotiable instrument is a holderin
due course: provided that, where the instrutment
has been obtained from its lawful owner, or from
any person in lawful custody thereof, by means
of an offence or fraud, or has been obtained from
the maker or acceptor thereof by means of an
offence or fraud, or for unlawful consideration,
the burden of proving that the holder is a holder
in due course lies upon him.

2 "'ACJM, COURT, UNA Page 10 of 36
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maintained by him with a banker for payment of any
amount of money to another person from out of that
account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid,
either because of the amount of money standing to the
credit of that account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with that bank,
such person shall be deemed to have committed an
offence and shall, without prejudice to any other
provision of this Act, be punished with imprisonment
for [a term which may be extended to two years’], or
with fine which may extend to twice the amount of the
cheque, or with both:

Provided that nothing contained in this section shall
apply unless

(a) the cheque has been presented to the bank
within a period of six/three months from the
date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the
cheque, as the case may be, makes a demand for
the payment of the said amount of money by
giving a notice; in writing, to the drawer of the
cheque, [within thirty days] of the receipt of
information by him from the bank regarding
the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the
payment of the said amount of money to the
payee or, as the case may be, to the holder in due

course of the cheque, within fifteen days of the
receipt of the said notice.

Explanation.—For the purposes of this section, “debt of
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other liability” means a legally enforceable debt or
other liability.

139. Presumption in favour of holder.—It shall be
presumed, unless the contrary is proved, that the holder
of a cheque received the cheque of the nature referred
to in section138 for the discharge, in whole or in part,
of any debt or other liability.

140. Defence which may not be allowed in any
prosecution under section 138.—Itshall not be a
defence in a prosecution for an offence under section
138 that the drawer had no reason to believe when he

issued the cheque that the cheque may be
dishonoured on presentment for the reasons stated in
that section.

142. Cognizance of offences.—1[(1)] Notwithstanding
anything contained in the Code of Criminal Procedure,
1973 (2 of 1974),—

(a) no court shall take cognizance of any
offence punishable under section 138 except
upon a complaint, in writing, made by the
payee or, as the case may be, the holder in due
course of the cheque;

(b) such complaint is made within one month of
the date on which the cause of action arises

under clause (c) of the proviso to section 138:

2[Provided that the cognizance of a complaint may
be taken by the Court after the prescribed period, if
the complainant satisfies the Court that he had
sufficient cause for not making a complaint within
such period;]
(c) no court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first
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class shall try any offence punishable under
section 138.].

3[(2) The offence under section 138 shall be
inquired into and tried only by a court within
whose local jurisdiction,—

(a) if the cheque is delivered for collection
through an account, the branch of the bank where
the payee or holder in due course, as the case
may be, maintains the account, is situated; or

(b) if the cheque is presented for payment by the
payee or holder in due course, otherwise through
an account, the branch of the drawee bank where

the drawer maintains the account, is situated.

Explanation.—For the purposes of clause (a), where a
cheque is delivered for collection at any branch of the
bank of the payee or holder in due course, then, the
cheque shall be deemed to have been delivered to the
branch of the bank in which the payee or holder in due
course, as the case may be, maintains the account.]

146. Bank’s slip prima facie evidence of certain facts.
—The Court shall, in respect of every proceeding under
this Chapter, on production of Bank's slip or memo
having thereon the official mark denoting that the
cheque has been dishonoured, presume the fact of
dishonour of such cheque, unless and until such fact is

disproved.
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