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03. According to Section : 67 of Gujarat Town Planning & Arban
Development Act, 1976 - On the day on which the preliminary scheme comes
into force- Effect of preliminary scheme. (a) all lands required by the
appropriate authority shall, unless it is otherwise determined in such scheme,
vest absolutely in the appropriate authority free from all encumbrances; (b) all
rights in the original plots which have been re-constituted into final plots shall
determine and the final plots shall become subject to the rights settled by the
Town Planning Officer. According to Section : 68 of Gujarat Town Planning &
Arban Development Act, 1976 - On and after the date on which a preliminary
scheme comes into force, any Power of person continuing to occupy any land
which he is not entitled to occupy under the preliminary scheme shall, in
accordance with the prescribed procedure, be summarily evicted by the
appropriate authority. According to Section : 70(1) If after the preliminary
scheme or the final scheme has come into force, the appropriate authority
considers that the scheme is defective on account of an error, irregularity or
informality, the appropriate authority may apply in writing to the State
Government for the variation of the scheme. (2) If on receiving such
application or otherwise, the State Government is satisfied that the variation
required is not substantial, the State Government shall publish a draft of such
variation in the prescribed manner. (3) The draft variation published under
sub-section (2) shall state every variation proposed to be made in the scheme

and if any such variation relates to a matter specified in any of the clauses (a)
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to (h) of sub-section (3) of section 40, the draft variation shall also contain such
other particulars as may be prescribed. (4) The draft variation shall be open to
the inspection of the public at the head office of the appropriate authority
during office hours. (5) Within one month of the date of publication of the
draft variation, any person affected thereby may communicate in writing his
objections to such variation to the State Government through the Collector
and send a copy thereof to the appropriate authority. (6) After receiving the
objections under sub-section (5), the State Government may, after consulting
the appropriate authority and after making such inquiry as it may think fit, by
notification- (a) appoint a Town Planning Officer and thereupon the
provisions of this Chapter shall, so far as may be, apply to such draft variation
as if it were a draft scheme sanctioned by the State Government, or (b) make
the variation with or without modification, or (c) refuse to make the variation.
(7) From the date of the notification making the variation, with or without
modification, such variation shall take effect as if it were incorporated in the
scheme.

0¥. According to Section : 37 (1) of the Gujarat Land Revenue Code, 1879
All public roads, lanes and paths, the bridges, ditches, dikes, and fences, on or
beside, the same, the bed of the sea and of harbours and creeks below high
water-mark, and of rivers, streams, nallas, lakes, and tanks, and all canals, and
water-courses, and all standing and flowing water and all lands wherever
situated, which are not the property of individuals, or of aggregates of
persons legally capable of holding property, and except in so far as any rights
of such persons may be established, in or over the same, and except as may be
otherwise provided in any law for the time being in force are and are hereby
declared to be, with all rights, in or over the same, or appertaining thereto, the
property of the Government, and it shall be lawful for the Collector subject to
the orders of the State Government, to dispose of them in such manner as he

may deem fit, or as may be authorized by general rules sanctioned by 5[the
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Government concerned, subject always to the rights of way, and all other
rights of the public or of individuals legally subsisting.

Explanation.- In this section “high-water-mark” means the highest point
reached by ordinary spring-tides at any seasons of the year. (2) Where any
property or any right in or over any properties is claimed by or on behalf of
the Government or by any person as against Government it shall be lawful for
the Collector or a survey officer, after formal inquiry of which due notice has
been given, to pass an order deciding the claim. (3) Any suit instituted in any
Civil Court after the expiration of one year from the date of any order passed
under sub-section (1) or sub-section (2), or, if one or more appeals have been
made against such order within the period of limitation, then from the date of
any order passed by the final appellate authority, as determined according to
section 204, shall be dismissed (although limitation has not been set up as a
defence) if the suit is brought to set aside such order or if the relief claimed is
inconsistent with such order, provided that in the case of an order under sub-

section (2) the plaintiff has had due notice of such order.
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1976 if it is not acquired within a prescribed time. But if the land is
already included in a Final TP Scheme, the owner cannot seek return
of land. A Town Planning Scheme operates like a statutory transfer of
property. Therefore no separate acquisition proceedings are required.
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ORAL ORDER

Learned advocate for the petitioner, on instructions, seek permission
to withdraw this petition with a view to civil file suit before the competent
court of law with a request to continue the interim relief granted earlier for
some time.

Permission, as prayed for, is granted.

This petition stands disposed of as withdrawn.

Notice discharge. No costs.

However, considering the facts and circumstances of the case, interim

relief granted earlier shall continue for four weeks from today only.
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Una Nagar Panchayat, in exercise of powers conferred on it under
section : 22(1) of the Bombay Town Planning Act, 1954 (for
brevity 'the act') passed Resolution No : 235 dated 10th December,
1970, declaring its intention to make Town Planning Scheme No :
2, in respect of lands bearing revenue survey No : 537/1, 537/2,
537/3, 537/4 along with other lands. Government, in exercise of
powers conferred under section : 23 of the Act sanctioned the draft
Town Planning Scheme, vide its Resolution dated 17th October,
1973, which was also published in the Government Gazette, Part
IV dated 15th November, 1973. Later the draft scheme was
forwarded to the Government for finalization and the
Government , in exercise of powers conferred under section : 28(2)
of the Act, finalized the draft scheme, which was published in the
official gazette vide Notification dated 2nd September, 1976.

Para - 11. We are of the view that once the Town Planning Scheme
was finalised, it becomes part of the Act and has got the statutory
status. Variation of the scheme is permissible only in accordance
with the provisions of the Gujarat Town Planning and Urban
Development Act, and no variation can be made wunless the
procedure provided for variation is followed, that too by exercising
power under section : 71 of the Act. In Navinchandra Nanalal
Kiklawala vs State of Gujarat - 1999 (4) GCD 2591, it has been
clearly stated that it is a statutory obligation of the Nagar Palika
to carry out the scheme. Once, the Town Planning is approved and
statutory status has been conferred, the Nagar Plalika has no
power under section : 65 of the Gujarat Municipalities Act to sell

away that property, not the Government can empower the Nagar
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Palika to do so upsetting the approved Town Planning Scheme

which would amount to fraud on the Town Planning Act.

BIH, FUR YIEAX FHlol Ucd 21Ul 814 ol SIMcId 6ieR : 2¢U US| 21-Jd 81y Val
ARsRA ¢RI URYA &l %182 s3] el A1dd &l ddl AN Hi A€ ¥Hlol Ao
adRUI[GsI of HAH HI[GIs] esS] A 1Y 2loAR g U] s&dUI & FHi 6
s3] 2151 oilg. ¥l dIElRA sld ofl €14l ol SIN HidUI Yol ofl AisULI ElE AnYdl H12
&SSER Adi of 814 Hgl oiGR : 03 ofl ¥dIol aisR Hi AN HgI dieR : 0¥ ey ofl
Yol ofl AR gsH SAIHI A1 8.

d1€]A) ol 1) 112 ol12i%R S2cloll §8H SAAIHI 2419 B.

vix 2AcifRld 8¢ gsa salRi idd) oiEfl.

&5 Yol §SAolIY €Y

&5 1% AY¥ diRlu.10.03.205.0ll A% yjed] Aeldd i qidl, Aeiandl ¥1g:

sal.
diflvi: 10.03.20¢§ (e1via aRidagarR carA)
Gall. 212 2Aa3alie. AMAs Aol A dd =,

Goll. 8IS oi: ®I. 01100,

Type by Oneself



