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—: ISSUES :—-

1.9 ARYER] AllAdd 2 & 5 «wHlo 2Auied wBsRY %R
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° Yal ol 2 i2Ad: 8SRAI (U] §SH Yyt ).
* Yel ol. 3: AU 5SH Y¥Gl.

—: sRell :-

REL EVANT JUDGEMENT

GUJARAT HIGH COURT Hon'ble Judges: J.N.Bhatt,
M.H.Kadri Special L.and Acquisition Officer, Bharuch Versus
Motibhai Mohanbhai First Appeal No. 4626 Of 1996 ; Decided
on:- 06-05-1997 Acts and Rules Referred : LAND
ACQUISITION ACT, 1894 Section - 23, 54

(a) Land Acquisition Act, 1894 - S. 54, S. 4(1), S. 6, S. 18, S. 23(1A),
S. 23(2) - compensation - appeals against common judgment and

award of Reference court regarding compensation for acquired

Hu Ad. 2Rl (AoS5021) 321 oi. 1/09% (Aeal FA )
(2118 Ad.2Rr.2. 52 od. /1% &l 9/1% 10/1% 11/17,
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agricultural lands - claimants challenged initial compensation of
Rupees 180 per Are offered by Land Acquisition Officer as
inadequate - Held that the Reference court's assessment of market
value at Rupees 680 per Are was justified based on comparable
awards and evidence presented - additional compensation and
solatium awarded were also found to be in accordance with legal
provisions - appeals dismissed confirming the Reference court's

judgment. (Paras 1, 2, 8, 16)

(b) Land Acquisition Act, 1894 - S. 23 - market value determination
- challenge to the method of determining market value for acquired
land based on previous awards - reliance on earlier award for similar
lands in village Samni questioned - Held that reliance on the earlier
award was appropriate due to proximity and similarity in land
quality between villages Kelod and Samni - absence of other sale
instances further justified this approach in determining fair market

value. (Paras 4, 5, 12)

(c) Land Acquisition Act, 1894 - S. 23(2) - solatium and interest -
entitlement to additional amounts including solatium and interest
from date of notification questioned - Held that claimants were
entitled to a solatium of 30% on market value along with interest at

specified rates from the date of notification until payment was made
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as per statutory provisions - these entitlements were upheld as

consistent with established legal principles. (Paras 14)

(d) Land Acquisition Act, 1894 - S.54 - appeal dismissal - request
for final hearing instead of interim relief due to narrow dimension of
controversy - Held that all relevant facts and circumstances
warranted dismissal of appeals while confirming the Reference
court's common judgment and award without costs due to lack of

merit in the challenges raised. (Paras 15, 16)

SUPREME COURT OF INDIA (FROM - ALLAHABAD HIGH
COURT) Hon'ble Judges: D.K.Jain, H.L..Dattu Fida Hussain

Versus Moradabad Development Authority Versus Moradabad
Development Authority Civil Appeal No. 5448 Of 2006 ;
Decided on:- 19-07-2011 Acts and Rules Referred : LAND
ACQUISITION ACT, 1894 Section - 11, 23

Land Acquisition Act, 1894 - S. 11, 23 - acquisition of land -
compensation - lands in villages of H and M acquired - Reference
Court enhanced compensation awarded by LAO - appeals allowed
by High Court - contention raised that question of adequacy of
compensation for lands acquired in said two villages under the same
notification had been gone into by this Court in Gafar's case and it
would operate as binding precedent on the present set of appeals -

held, principles of res judicata would apply only when lis was inter-

Hu Ad. AR, (AoS 28021 ) 3 of. 1/09% (Aol 521)

(2118 Ad.2Rr.2. 52 od. /1% &l 9/1% 10/1% 11/17,
13/ 17 &l 19/ 9%, 1€/ 1 2d R0/ %)



https://web.aijel.co.in/126/6586.adf
https://web.aijel.co.in/126/6570.adf
https://web.aijel.co.in/126/6556.adf
https://web.aijel.co.in/126/6556.adf

21

parties and had attained finality of issues involved - therefore, it has
no application in facts of present case - however, if question of law
before Court is the same as in previous case, judgment of Court in
former is binding in latter, for reason that question of law before
Court is already settled - thus, if Court determines certain issue for
certain set of facts, then, that issue stands determined for any other
matter on same set of facts - instantly, claim is for compensation
assessed for lands notified and acquired under the same Notification
pertaining to same villages would not be proper to take different

view.

SUPREME COURT OF INDIA Hon'ble Judges: A.S.Anand,
K.T.Thomas, R.C.lahoti, N.S.Hegde, S.N.Variava underVersus
Union Of India Civil Appeal No. 6271 Of 1998 ; Decided on:-
19-09-2001 Acts and Rules Referred : LAND ACQUISITION
ACT, 1894 Section - 23(2), 26, 28, 34

Land Acquisition Act, 1894 - S. 23(2), 26, 28, 34 - acquisition of

land - compensation - interest on solatium - law does not relish any
delay in making the payment once the award is made - making the
award shall normally follow payment of compensation as
expeditiously as possible - question of payment of interest would

arise only when compensation is not paid or deposited on or before
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the date of taking possession of the land - expression "awarded
amount” u/s. 34 would mean the amount of compensation worked
out in accordance with the provisions contained in S. 23, including
all the sub-sections thereof - words "every award under this part"
cannot be treated as the award after delinking the amounts awarded
under sub-Section (1-A) or subsection (2) of S. 23 - what is intended
u/S. 23(2) is additional to the market value of the land and "in
consideration of the compulsory nature of the acquisition” - but it
cannot be equated with any damage caused on account of "any
disinclination of the person to part with the land acquired” - S. 24
emphasises that no amount on account of any disinclination of the
person interested to part with the land shall be granted as
compensation - that aspect is qualitatively different from the
solatium which the Legislature wanted to provide "in consideration
of the compulsory nature of the acquisition" - further, solatium
envisaged in sub-section (2) "in consideration of the compulsory
nature of the acquisition" is thus not the same as damages on
account of the disinclination to part with the land acquired - it is
inconceivable that solatium amount would attract only the escalated
rate of interest from the expiry of one year and that there would be
no interest on solatium during the preceding period - person entitled
to the compensation awarded is also entitled to get interest on the

aggregate amount including solatium - appeal allowed.
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16. Thus interest has to accrue as per Sec. 34 and Sec. 28 of the Act
on the compensation awarded, whether it is as per the award initially
passed by the collector or by the court later. What is meant by "the
compensation” awarded - Both sides cited different definitions for
the word "compensation" as contained in different lexicographys. In
"Words and Phrases" (Permanent Edn.) different connotations of the
word "compensation" have been delineated. One of them relates to
the law of eminent domain, where compensation means recompense
in value, a quid pro quo, and must be in money. Another is relating
to the property taken for public use. Then it is the fair market value
at the time of taking it. From the constitutional perspective the word
'compensation' for the property taken was understood as the just
equivalent of the value of the property. But when compensation is
regarded as a statutory obligation the aforecited definitions need not
detract the courts in fathoming the real import of it. The exercise can
be done with the aid of the provisions in the statutes. So what the
court, in the context of land acquisition, has to decide is how the Act
has designed the compensation vis-a-vis the liability to pay interest.
In this context we have to read Sec. 23 of the Act. It is extracted
below :

["23. Matters to be considered determining compensation -]
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[ (1) In determining the amount of compensation to be
awarded for land acquired under this Act, the court shall take

into consideration -]

[ first, the market value of the land at the date of the

publication of the notification under Sec. 4, sub-section (1),]

[secondly, the damage sustained by the person interested, by
reason of the taking of any standing crops or trees which may
be on the land at the time of the Collector's taking possession

thereof;]

[thirdly, the damage, if any, sustained by the person
interested, at the time of the Collector's taking possession of

the land, by reason of severing such land from his other land;]

[fourthly, the damage (if any), sustained by the person
interested, at the time of the Collector's taking possession of
the land, by reason of the acquisition injuri ously affecting his
other property, movable or immovable, in any other manner,

or his earnings;]

[fifthly, if, in consequence of the acquisition of the land by the
Collector, the person interested is compelled to change his
residence or place of business, the reasonable expenses (if

any) incidental to such change; and]
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[sixthly, the damage (if any) bona fide resulting from
diminution of the profits of the land between the time of the
publication of the declaration under Sec. 6 and the time of the

Collector's taking possessions of the land.]

[(1IA) In addition to the market value of the land above
provided, the court shall in every case award an amount
calculated at the rate of twelve per centum per annum on such
market value for the period commencing on and from the date
of the publication of the notification under Sec. 4, sub-sec.
(1), in respect of such land to the date of the award of the
collector or the date of taking possession of the land,

whichever is earlier. ]

[(2) In addition to the market-value of the land, as above
provided, the court shall in every case award a sum of thirty
per centum on such market-value, in consideration of the

compulsory nature of the acquisition."]

17. Mr. Rakesh Dwivedi, learned senior counsel while contending
that the sum envisaged in sub-sec. (2) cannot form part of the
compensation, as the same is a payment only by way of solace on
account of the compulsory nature of the acquisition, sought to seek

assistance from Sec. 15 of the Act. It reads thus :
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["In determining the amount of compensation, the Collector
shall be guided by the provisions contained in Secs. 23 and

24."]

18. Sec. 24 of the Act consists of a catalogue of matters which shall
not he taken into account while determining compensation. The title
of the Section is "Matters to be neglected in determining
compensation". The key words are "but the court shall not take into
consideration” the matters enumerated thereunder. The argument is
that whatever items have been mentioned therein even if included in
the award would not partake of the character of compensation as the
Legislature has imposed a ban against reckoning them to be so
treated. Any amount paid on account of "any disinclination of the
person interested to part with the land acquired" (vide clause
"secondly" in Sec. 24) would thus be kept outside the ambit of the
compensation for land, and those excluded items, even if payable,
have different shades or character, according to the counsel. In
further support of the said contention reference was made to Sec. 26

of the Act which reads as follows :
["26. Form of Awards -]

[ (1) Every award under this part shall be in writing signed by
the judge, and shall specify the amount awarded under clause

first of sub-sec. (1) of Sec. 23, and also the amounts (if any)
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respectively awarded under each of the other clauses of the
same sub-section, together with the grounds of awarding each

of the said amounts. ]

[(2) Every such award shall be deemed to be a decree and the
statement of the grounds of every such award a judgement
within the meaning of Sec. 2, clause (2) and Sec. 2, clause (9),

respectively, of the Code of Civil Procedure, 1908."]

19. Sec. 26 does not say that the award would contain only the
amounts granted under sub-sec. (1) of Sec. 23. The special mention
of that sub-sec. in Sec. 26 is only for the purpose of directing that
the grounds or reasons for awarding the amount under each of the
clauses in the sub-sec. shall he specified in the award. It is
unnecessary to mention any reason or ground in any award as to
why the sums indicated in sub-sec. (1-A) and sub-sec. (2) of Sec. 23
of the Act were granted because they are only the sequels or
concomitant adjuncts of the determination of the total amount
indicated in sub-sec. (1) No judicial exercise is required to quantify
the sums mentioned in sub-section (1-A) or sub-sec. (2) because the
Section itself specifies the percentage to be worked out for the
purpose of adding to the total amount arrived at under subsection
(1). Otherwise Sec. 26 is not intended to show that the

compensation awarded would be bereft of the additional amount and
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the solatium envisaged under sub-sec. (1-A) or sub-sec. (2). This
can be clearly discerned from the commencing words of Sec. 26
itself. They are : "Every award under this part shall be in writing
signed by the judge." What is referred to therein is part III of the Act
which comprises of a fasciculus of twelve provisions starting with
Sec. 18 and ending with Sec. 28A of the Act. There can be no doubt
that all the three heads specified in the three sub-secs. in Sec. 23 are
the sums to be "awarded by the court". Hence the words "every
award under this part" cannot be treated as the award after delinking
the amounts awarded under sub-sec. (1-A) or subsection (2) of Sec.

23.

"

20. We may now see whether exclusion of the factor "any
disinclination of the person interested to part with the land acquired"
from being considered as part of the compensation indicated in Sec.
24 of the Act would be of any aid for excluding solatium from the
purview of interest accrual process. No doubt what is intended
under Sec. 23(2) is additional to the market value of the land and "in
consideration of the compulsory nature of the acquisition". But it
cannot be equated with any damage caused on account of "any

disinclination of the person to part with the land acquired".

21. It is apposite in this context to point out that during the enquiry

contemplated under Sec. 11 of the Act the collector has to consider
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the objections which any person interested has stated pursuant to the
notice given to him. It may be possible that a person so interested
would advance objections for highlighting their disinclination to
part with the land acquired on account of a variety of grounds, such
as sentimental or religious or psychological or traditional, etc. Sec.
24 emphasises that no amount on account of any disinclination of
the person interested to part with the land shall be granted as
compensation. That aspect is qualitatively different from the
solatium which the Legislature wanted to provide "in consideration

of the compulsory nature of the acquisition".

22, Compulsory nature of acquisition is to be distinguished from
voluntary sale or transfer. In the latter, the landowner has the widest
advantage in finding out a would-be buyer and in negotiating with
him regarding the sale price. Even in such negotiations or haggling
normally no landowner would bargain for any amount in
consideration of his disinclination to part with the land. The mere
fact that he is negotiating for sale of the land would show that he is
willing to part with the land. The owner is free to settle terms of
transfer and choose the buyer as also to appoint the point of time
when he would be receiving consideration and parting with his title
and possession over the land. But in the compulsory acquisition the

landowner is deprived of the right and opportunity to negotiate and
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bargain for the sale price. It depends on what the collector or the
court fixes as per the provisions of the Act. The solatium envisaged
in sub-sec. (2) "in consideration of the compulsory nature of the
acquisition" is thus not the same as damages on account of the

disinclination to part with the land acquired.

23. In deciding the question as to what amount would bear interest
under Sec. 34 of the Act a peep into Sec. 31(1) of the Act would be

advantageous. That subsection says :

["On making an award under Sec. 11 the Collector shall
tender payment of the compensation awarded by him to the
persons interested or entitled thereto according to the award,
and shall pay it to them unless prevented by someone or more

of the contingencies mentioned in the next sub-section."]

The remaining sub-secs. in that provision only deal with the
contingencies ill which the Collector has to deposit the amount
instead of paying it to the party concerned. It is the legal obligation
of the Collector to pay "the compensation awarded by him" to the
party entitled thereto. We make it clear that the compensation
awarded would include not only the total sum arrived at as per sub
section (1) of Sec. 23 but the remaining subsections thereof as well.
It is thus clear from Section 34 that the expression "awarded

amount" would mean the amount of compensation worked out in
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accordance with the provisions contained in Section 23, including

all the sub-secs. thereof.

24. The proviso to Sec. 34 of the Act makes the position further
clear. The proviso says that "if such compensation" is not paid
within one year from the date of taking possession of the land,
interest shall stand escalated to 15% per annum from the date of
expiry of the said period of one year "on the amount of
compensation or part thereof which has not been paid or deposited
before the date of such expiry". It is inconceivable that the solatium
amount would attract only the escalated rate of interest from the
expiry of one year and that there would be no interest on solatium
during the preceding period. What the Legislature intended was to
make the aggregate amount under Sec. 23 of the Act to reach the
hands of the person as and when the award is passed, at any rate as
soon as he is deprived of the possession of his land. Any delay in
making payment of the said sum should enable the party to have
interest on the said sum until he receives the payment. Splitting up
the compensation into different components for the purpose of
payment of interest under Sec. 34 was not in the contemplation of

the Legislature when that Section was framed or enacted.

Land Acquisition Act, 1894 - S. 11, 23 - acquisition of land -

adequacy of compensation - urged that some of appellants remained
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unheard due to non-listing of matter or disposal in absence of
advocate or due to substitution of LRs - held, Court not inclined to
accept that learned counsel were not heard in all matters - for those
whose legal representatives not brought on record, High Court
directed to decide appeals on merits - however, having regard to law
laid down by this Court in Gafar's case it would only be formality -

appeals dismissed.

1991 (0) ALJEL-SC 14808 SUPREME COURT OF INDIA
(FROM - KERALA HIGH COURT) Hon'ble Judges:

N.M.Kasliwal, K.Ramaswamy Koyappathodi M.Ayisha Umma
Versus State Of Kerala Civil Appeal No. 1036 Of 1976 ; Decided

on:- 13-08-1991 Acts and Rules Referred : CODE OF CIVIL
PROCEDURE, 1908 Order - 41R.27 LLAND ACQUISITION
ACT, 1894 Section - 23, 23(2)

Code of Civil Procedure, 1908 - Or. 41 R. 27 - Land Acquisition
Act, 1894 - S. 23 - acquisition of land - award - enhancement of
compensation - appellant by claiming that there was intensive
cultivation in acquired land not only of fruit bearing trees therein
but also using vacant space for other short term crops - sought
remand to Civil Court for adducing additional evidence as to value

of land - held, evidence though available not adduced before forums
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below remand under Or. 41 R. 27 for adducing additional evidence

cannot be allowed.

Land Acquisition Act, 1894 - S. 23 - acquisition of land -
ascertainment of market value - methods for - acquisition of land
with fruit bearing trees thereon - held, valuation can be made by (a)
seeking opinion of experts, (b) or by considering price paid within
reasonable time in bona fide transaction in purchase or sale of lands
acquired or lands adjacent to land acquired having similar
advantages and (c) number of years purchase of actual or
immediately prospective profits of lands acquired - however, these
methods do not preclude Court from taking into consideration
special circumstances - where land with fruit bearing trees standing
thereon Court may either assess lands with all its advantages as
potential value and fix market value thereof or may multiply annual
net income of trees by appropriate capitalization of 15 years - but
fixation of market value adopting both methods is not permissible -
owner was entitled to market value of income from trees with 15
years multiplier and value of land as determined at certain figure

becoming final.

Land Acquisition Act, 1894 - S. 23 - acquisition of land -
ascertainment of market value of large extent of six acres of land

acquired - held, sale price of small extent of land with buildings

Hu Ad. AR, (AoS 28021 ) 3 of. 1/09% (Aol 521)

(2118 Ad.2Rr.2. 52 od. /1% &l 9/1% 10/1% 11/17,

13/ 97 ¢l 19/ ¥, 1€/ 1% ¥a 20/ %)




34

thereon cannot form reasonable basis or guide for determining value

of large extent acquired.

Land Acquisition (Amendment) Act, 1984 - S. 30(3) - Land
Acquisition Act, 1894 - S. 23(2) - acquisition under Kerala Act -
benefit of enhanced solatium - entitlement to - held, pendency of
appeals against award made preceding between April 30, 1982 and
September 24, 1984 in High Court or this Court would not attract
application of S. 30(2) - therefore, enhanced solatium under S. 30(2)
read with S. 23(2) is inapplicable - thereby, appellant is not entitled
to enhanced solatium at 30 per cent - impugned order of High Court

set aside - appeal allowed. Imp.Para:- 4, 6, 7, 9

GUJARAT HIGH COURT Hon'ble Judges: Jayant Patel

Executive Engineer Versus Thakor Pradhanji Sursangji First
Appeal No. 1628 Of 2007 ; First Appeal No. 1630 Of 2007 ;
Decided on:- 12-04-2007 Acts and Rules Referred : LAND
ACQUISITION ACT, 1894 Section - 4, 23 Imp.Para:- 5, 6
GUJARAT HIGH COURT Hon'ble Judges: J.N.Bhatt, M.H.Kadri

Special Land Acquisition Officer, Bharuch Versus Motibhai
Mohanbhai First Appeal No. 4626 Of 1996 ; Decided on:- 06-05-
1997 Acts and Rules Referred : LAND ACQUISITION ACT,
1894 Section - 23, 54
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(a) Land Acquisition Act, 1894 - S. 54, S. 4(1), S. 6, S. 18, S. 23(1A),
S. 23(2) - compensation - appeals against common judgment and
award of Reference court regarding compensation for acquired
agricultural lands - claimants challenged initial compensation of
Rupees 180 per Are offered by Land Acquisition Officer as
inadequate - Held that the Reference court's assessment of market
value at Rupees 680 per Are was justified based on comparable
awards and evidence presented - additional compensation and
solatium awarded were also found to be in accordance with legal
provisions - appeals dismissed confirming the Reference court's

judgment. (Paras 1, 2, 8, 16)

(b) Land Acquisition Act, 1894 - S. 23 - market value determination
- challenge to the method of determining market value for acquired
land based on previous awards - reliance on earlier award for similar
lands in village Samni questioned - Held that reliance on the earlier
award was appropriate due to proximity and similarity in land
quality between villages Kelod and Samni - absence of other sale
instances further justified this approach in determining fair market

value. (Paras 4, 5, 12)

(c¢) Land Acquisition Act, 1894 - S. 23(2) - solatium and interest -
entitlement to additional amounts including solatium and interest

from date of notification questioned - Held that claimants were
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entitled to a solatium of 30% on market value along with interest at
specified rates from the date of notification until payment was made
as per statutory provisions - these entitlements were upheld as

consistent with established legal principles. (Paras 14)

(d) Land Acquisition Act, 1894 - S.54 - appeal dismissal - request
for final hearing instead of interim relief due to narrow dimension of
controversy - Held that all relevant facts and circumstances
warranted dismissal of appeals while confirming the Reference
court's common judgment and award without costs due to lack of

merit in the challenges raised. (Paras 15, 16)
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