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138. Dishonour of cheque for insufficiency, etc., of funds in the account.—
Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of money standing to
the credit of that account is insufficient to honour the cheque or that it exceeds the
amount arranged to be paid from that account by an agreement made with that
bank, such person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished with
imprisonment for 4 [a term which may be extended to two years’], or with fine

which may extend to twice the amount of the cheque, or with both: Provided that
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nothing contained in this section shall apply unless— (a) the cheque has been
presented to the bank within a period of six months from the date on which it is
drawn or within the period of its validity, whichever is earlier; (b) the payee or the
holder in due course of the cheque, as the case may be, makes a demand for the
payment of the said amount of money by giving a notice; in writing, to the drawer
of the cheque, 5 [within thirty days] of the receipt of information by him from the
bank regarding the return of the cheque as unpaid; and (c) the drawer of such
cheque fails to make the payment of the said amount of money to the payee or, as
the case may be, to the holder in due course of the cheque, within fifteen days of
the receipt of the said notice. Explanation.—For the purposes of this section, “debt

of other liability” means a legally enforceable debt or other liability

Honourable Supreme Court of India
Basalingappa vs. Mudibasappa (AIR 2019 SC 1983)
23. We having noticed the ratio laid down by this Court in avove cases on

Sections the principles enumerated by this Court in following manner :-

(i) Once the execution of cheque is admitted Section 139 of the
Act mandates a presumption that the cheque was for the

discharge of any debt or oher liability.

(i1) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence.
The standard of proof for rebutting the presumption is that of

preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely
on evidence led by him or accused can also rely on the
materials submitted by the complainant in order to raise a
probable defence. Inference of preponderance of probabilities

can be drawn not only from the materials brought on record
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by the parties but also by reference to the circumstances upon

which they rely.

(iv)  That ir is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an

evidentiary burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box

to support his defence.

8lciall SAdl [Reid] -

(q9) &ldoll 54 Hi As AR ofl Uiidl oll & 2al Al AR ofl el
8 dell Yadl ofl uH ofixl AR ol 2R o ecl 8. AR A Yidl
Uldlosot 2l UdoldIZlxell  #Histloll 2% sdlell 8. doll
HIZ ARIIRA [QealRd ofiaidi H1ddiof] a2 o], AR sAUIEIA 2% s3I

YA, $Aoll A% UR ULl AHIGR AV S 8. U 24141 oied YAl ARIV]
%€/l o 2% sdIoll 8.

Honourable SUPREME COURT OF INDIA 2022 (0) AIJEL-SC 68346

&ldail 3AHI Ysoe Aaloll RALtlia LAlal Al %33] &y del 243 aliHeR AdRU

AEIGdl JACEN MG SW B.

17.  What is important for the court is the conclusion on the basis of existence
of a fact by analysing the matters before it on the degree of probability. The entire
enactment is meant to facilitate the court to come to an appropriate conclusion in
proving a fact. There are two methods by which the court is expected to come to
such a decision. The court can come to a conclusion on the existence of a fact by
merely considering the matters before it, in forming an opinion that it does exist.
This belief of the court is based upon the assessment of the matters before it.

Alternatively, the court can consider the said existence as probable from the
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perspective of a prudent man who might act on the supposition that it exists. The
question as to the choice of the options is best left to the court to decide. The said

decision might impinge upon the quality of the matters before it.

18. The word "prudent” has not been defined under the Act. When the court wants
to consider the second part of the definition clause instead of believing the
existence of a fact by itself, it is expected to take the role of a prudent man. Such a
prudent man has to be understood from the point of view of a common man.
Therefore, a judge has to transform into a prudent man and assess the existence of
a fact after considering the matters through that lens instead of a judge. It is only
after undertaking the said exercise can he resume his role as a judge to proceed

further in the case.
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