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138. Dishonour of cheque for insufficiency, etc., of funds in the
account.—Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for 4 [a term which may be extended to two
years’], or with fine which may extend to twice the amount of the
cheque, or with both: Provided that nothing contained in this
section shall apply unless— (a) the cheque has been presented to
the bank within a period of six months from the date on which it is
drawn or within the period of its validity, whichever is earlier; (b)
the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice; in writing, to the drawer of the cheque, 5
[within thirty days] of the receipt of information by him from the
bank regarding the return of the cheque as unpaid; and (c) the
drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the
holder in due course of the cheque, within fifteen days of the

receipt of the said notice. Explanation.—For the purposes of this
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section, “debt of other liability” means a legally enforceable debt or
other liability

Honourable Supreme Court of India

Basalingappa vs. Mudibasappa (AIR 2019 SC 1983)

23. We having noticed the ratio laid down by this Court in avove
cases on Sections the principles enumerated by this Court in

following manner :-

(1) Once the execution of cheque is admitted Section 139
of the Act mandates a presumption that the cheque was

for the discharge of any debt or oher liability.

(1)  The presumption under Section 139 1s a rebuttable
presumption and the onus is on the accused to raise the
probable defence. The standard of proof for rebutting
the  presumption is that of preponderance  of

probabilities.

(ii) To rebut the presumption, it 1is open for the
accused to rely on evidence led by him or
accused can also rely on the materials submitted
by the complainant in order to raise a
probable defence. Inference of preponderance of
probabilities can be drawn not only from the
materials brought on record by the parties but
also by reference to the circumstances upon

which they rely.

(iv) That ir is not necessary for the accused to come in the

witness box in support of  his defence,
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Section 139 imposed an evidentiary burden and

not a persuasive burden.

(v) It is not necessary for the accused to come in the

witness box to support his defence.

8ldall S2u0ll Red]-

(qa) glcioll 51 i As AR ofl viidl ol & AHal dal AR
ofl 21el & dell Yudl ol uH ofixl AR ofl R % 8dl 8. 2RI
A Y191 Uldlosed 21 WiAd1E]xsell dintiell 2% sdlall 8. Aol
HI2 ARIUIRA [A2alRd ofiziai A1ddiof] 232 ol€fl. 2RI s3RUIEIRA 2%

S Y141, SAall AN W Ul AR A 5 8. ug 4419l Feied
YAl ARV c&ell o 2% $dlall 8.

Honourable SUPREME COURT OF INDIA 2022 (0) AIJEL-SC 68346

&ldall 3AHI Ysoe Aeioll RILtid tlal Ad] %33 &1 Al 24 slIHER
AU AEIAdll ACE Mdd S B,

17. What is important for the court is the conclusion on the basis of
existence of a fact by analysing the matters before it on the degree of
probability. The entire enactment is meant to facilitate the court to come
to an appropriate conclusion in proving a fact. There are two methods by
which the court is expected to come to such a decision. The court can
come to a conclusion on the existence of a fact by merely considering the
matters before it, in forming an opinion that it does exist. This belief of
the court is based upon the assessment of the matters before it.
Alternatively, the court can consider the said existence as probable from
the perspective of a prudent man who might act on the supposition that it

exists. The question as to the choice of the options is best left to the court
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to decide. The said decision might impinge upon the quality of the

matters before it.

18. The word "prudent" has not been defined under the Act. When the
court wants to consider the second part of the definition clause instead of
believing the existence of a fact by itself, it is expected to take the role of
a prudent man. Such a prudent man has to be understood from the point
of view of a common man. Therefore, a judge has to transform into a
prudent man and assess the existence of a fact after considering the
matters through that lens instead of a judge. It is only after undertaking
the said exercise can he resume his role as a judge to proceed further in

the case.

YR1dI of HCAiSol Ual SRLI

2IHGIIS 302, SAR Bd Sld As 2Rl ddl [Qaid 2Ry,
A1syZ1loll Asall SlEoRd MAGIE.

(aR) sRaule Yol vRIVA dlat diRlv 0c/03/2095 all AY
AN, Ais—3¢ d10| 22eHoe Y¥oi dlol diRlY R0/ 08 /09€ dll
A% Y3 adl adl. ARMRA 88 &Hl diRlv *¢ /03 /R09€¢ all AY
oRdl.

GdeduiiHi sRAIEIRA sojd AVd] eslsd yyol diRlu
R¢/03/R09C ol A% dRlv 30/ /01 Y 2R [A3ey
SIg siddlel 53 ael. &, 2Ae14ds wRIdd 8 5 SRRldl &dl. udg
AHY A3 Y1 d ARV 20l Y3 &1 d diRlu d oidy diRlviefl 9 dal
AHAHI SRIall ed) Al A ofldidlell SIS dict sRaleueia Hall AsA)
al€fl.



12 SIYEIR] A ol w90 /03

AHis-3v Yl ¥ shauie dial A Ays diRlu
31/9/R08 ol A%l B. B Udce WRMA Rl
R¢/03/R09€ ol A% G 8. d drluvell Aaigy LA AxuHATel
Ul dldle2ial vise—aeS3 ol AIE[sd—ae Yx¥ol LAl Adl 3 dyol]
iR d diRlv 6/ 03/R08R ol AY Y3 U Wy, ¥yR As doll
AHIR ¢ Heloll ugldll yaddll 8. Aed ¥ sRAUIE] sudle AR Head
GlelRa] U 2AJG. Aol d Yad ci&Rell ARl Hi2ell AS &) AHal d d
sRugla de] dladl goisidaid oel elu del sda—-a3¢ o d
AIULUS dcd Y©i &g algl ald A1 sRUIE 25l 2AF algl. alIHER AN
BlEgsIE %Rl URl Had GlgRel ARl 23 ¥. Rid¥ol oS SUd]
UIwRIge? (A3t A%y (05 (0) A AEI. A, -2l
R3595) (UR1s—9) Hi uel Al ¥ Rtdid 21Nd &Ad 8.
SRAUIE] ¥ oliHER [Ecel algsies ADUSHIR [A3e8 4 222 AofIE]
Alg [Ecel (dRlv 29/ 0c/R087) ol A% ol YSIEI U] ¥YHo2 Y
AV B d Hyol Ul slogise Ase—1¢9R ofl sdH-’u (3) dll
AIULUS dcdl As Uld % Yol s2dl &1} 21gH61S gy LI & Aal
54 25l A5 8 ddl Rttid 2N sd . AAId1 AFNHI 241 AHEIAd
olIHER IAAcl BIFSICall YSIEI UR AIUR AUA 8. Aol A&l Glcall 32
Head oleRell ARl HiZoll &1 d AsHIA sREIY 2s] Isdl ol

(23) sR1E] sudll d5el] slal As HAA], SAUR AJs HAA Aol
[Qard olldlA, sRAIE 3 AauAHI ¥NdAd oell. ARV oluIg
8 5 dlol dd] guid Alsy31E] U2 s As 21Ud dofl E3U1dI S B,
Ais—3¢ dIal sRUIEUIall 222002 ¥ ASd] dIRluall A% d=lall
AIRAY] UIA 3.9U,¢E,05U 3041 6i1S] &dl. ¥AR AJS AISI € dIYol
% 8. dl ugl AyR A1l dicil AHuel SIS ifsd eHl ciRdl dlel &l
d 2Alais Aed] HIE] 2840l As AN Vel AH Odl YRl Yol ¥ HIE]



13 1% EIR] $A ol6i? w90 /R0 3

284 alls] &d] el dg weldl 8ld1 9dl As A1 d AS YsoeHa dls
2d1sid) 2usia dd]l eslsd oell. GdeduiAHi sRAIEIRA ¥eidd 8 5
3613 A1dlal A1 10l 5. 89 1 A4 Iol SA &1 dl s[RRUIE] Sudl] %
Yol oflsald Ulol goslaul & d UssAUL AHILIel AMdHi 52 Ug
A1G SIEf AH 1810 Ul sRAUIEN dsell 2% &Jd o] 2Aal sRAIEH] yel
AHIY ol &Y &l ddl MHefl 34 & didd olell. Aed § 5 SIuEARI
Adell 254 U2l d1dd & Aal BdaduiRvHi AAHIdldldl] &slsd ¥Rldd]l
gl A1d] Hecdoll eslsdl [AAUIIN] 285 GU AH1Ad B, FJUR AId]
A0 285 U2 AA1ddl &l AR $RAIE YA AURIVIRA Had ciEIRal
qeli U2 iedl 118l 25400 Vs 2Jlals sRAIElA 2HINVA 81 al AN
odlid uol HIZl 84 alis] w&dl ely ddl sRaiedl eslsa =isirue
seldl gij 2ol AR o9 § dlal Adl uid AlsYR1Elall Asol
BUAIl A & d SlFeA Hldoid FRIIdl 8l) Hgl oitiR—2 all cISRA

A Hal 6ioiR—3 2131 oflA HYXColl A1V3] AIEJA UAR SAIHI 2419
8.

2 A 218 5

. Al s1Hl AR ARMNsHIYS Ueidcie s22(R1, Ha 2.
daididl, ®. R Aldog, aid &. sned]l sul, He:H
ui§, Agdal RAs, AW SH UsSl UIva, Hisl $IR,

A¥s1e dial o €l aaNNAcid eogioe Ase, 1< ol
SAH—13¢ Yol Aol SI¥ER] s 2iledl,1c93
ol sad UU (1) 8560 Al 5uHi (ol syd] ©is]
HSAloll AIER SAIHI 2419 B,

2. Al siHall ARIRA siwelR] s1-I3d] 2i(8dl,2c93 ol sdH

v39(AN) yxor dHld deldddi a1 AlsAR gyl



14 S1¥EIR] 5 0161 w90 /03
3.90,000/— (2is 3/UdI €1 &YR YRI) ofl AeLR ¥IHlai

a@il dedl :soll ¥ld YA 2% SAI.

8sH AUIY dRlu acHl Yol Adl 02 ol AY vl
AelddAi dif] 2cinid], 28l s?lal w¥s sul.

dl.ac / oS /20’5 (31d21 GUoggaR 2itRI)
ARAYA. Als aysl.Awe, ARy,
o1 AHal 1Y

YA15] oioi: (GJ01119)

Iilhila, DA, (Gup.Ctena.)



