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usd 2019 Hoflal 41 se@dlodl g81o1 AUl Bl IFAICH] USCHo]
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31.3,000/~ all U3IIR § I gSlatdi ol1s?] s2dl &dll. gSlatafl Evivui
ufQuicy Audl &dl dl dQRAYA AIddl &dl A4l Rizs a3
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AHal HISA ¥ HYG AHIA Yol ollt] VHal . AL AR.HI ollY
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dal slef gatall oflRllol of &dl. ATRRAGY Gligdl HI A24H &dl AV
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(2¢.3)dicsRall @iuyl gU1LS1.sEH—39U Hi AUdIH] A41Ad B. doll
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g091 YelRla s3] e, ug 22l % 2Allel MARIell Scuoll ARIRS



21 Ao 3 0i.20 /2012

U(dAu s3] A5 A of &l AR (dy Udldl Hi2 delledl 2a(d &d
dqg srel Hidll AsIA aifE."
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IV AHAIHT A1 B doll sixeR] siRidiglHi AYeiudl Lial
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(8) =, &l gdiall eibal 18 2HYUl &slsdall W2l viIda 18
SIg cufsa 2Ald 2] &l 2Hal scd Stk QUlsa weldl el
AHYYl dol Hlsidlal SREI &l 5 d AHA AUl i YUl Uil
wyIdall URRIA Y1 A1d] & dl; 24|

(u) < H3AYofl 2HReRCAIS SRV AU oiRllcl SRE) Uld ¥ §c
HIZ 2H[A 2T B A 591 USR] & dia dof 39 uRLIH 419 d
AHYUla AHAHEY 81 Ad] AlSAA 1A AHA1U] 814 d1; AHU]

(a1) ol avell A1E] dall cufsa AHMA 2411 8l vial Aecief]
[Qgda] ¥lid of &1 dl;

ddl 24A(Q 241 20[Baloll slefuel sanai (o1Eve 24H(d o2l

(R0) GURsA 2IdIg Al FAR &SIScloll vilel WIIdall SRE UIE]
HioAdl 86N AHIA AHUUIHi 241dd &1d dl dol 20e]s 243i(d a1ef]
QASIY aigl Vil W] Hicudl 418 oilg dY S S Bl ol U2l
WIdall $IREI AAH(A A10d &1y dl dol 2ure 24ld 2dels 2Hald
el ISR atgl. sig 22lal Sl Y3n &Rl @A $Vle] Yot 2411 dof]
A4 Aadla ARRAGY cigdiHi A1 A1l sJAUIHT A1 GA
sdlofl g1l dicduell sig 22 24ald 2410 2al s1g sRERIRR d
AU of g A5 dl dal SRV 242]s 243(A o€l dH 2L/l ciaicsRall
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91s] ediAi 419 Aol AURIYall usA] o gRIEl dAU SAlall of &l
dl A1) 23(defl ofifd ARiciy 2Aed]s 2d3(del ofifd & du
a0l S ofgl AAal 220l 2419 dATS] SAIHI A1AA B Vol SHH -
co 8560 UIZ]l Hioddl 860 U] &slsdoll wilda sIREI 2i3(d
ANYUIH A19d & dY Hiol ASIU. SIHER YMHSIE &R
Aduiaila [@. 122 g &dluen 0a0(¢)ARAA1A. var i
U2| 0f.RC Vol 30 Hi AY 5yAdA B 5,

29. It can be held that a woman has given consent only if
she has freely agreed to submit herself, while in free
and unconstrained possession of her physical and moral
power to act in a manner she wanted. Consent implies
the exercise of a free and untrammeled right to forbid or
withhold what is being consented to, it always is a
voluntary and conscious acceptance of what is proposed
to be done by another and concurred in by the former.
An act of helplessness on the face of inevitable
compulsions is not consent in law. More so, it is not
necessary that there should be actual use of force. A
threat or use of force is sufficient.

30. The concept of 'Consent’ in the context of Section
375 IPC has to be understood differently, keeping in
mind the provision of Section 90 IPC, according to which
a consent given under fear/coercion or
misconception/mistake of fact is not a consent at all.
Scheme of Section 90 IPC is couched in negative
terminology. Consent is different from submission. [ Vide
Uday Vs. State of Karnataka AIR 2003 SC 1639; Deelip
Singh @ Dilip Kumar Vs. State of Bihar AIR 2005 SC 203;
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and Yedla Srinivasa Rao Vs. State of A.P. (2006) 11 SCC
615. ]

(22) dH ARAHIcudl (MIS CONCEPTION ) 213(d 2A1udiAi 419d
gl dl d 2A3[d 2./l IS ol dHY % S1g UlSdoll MaAHE & dA
Sdlofl €RIEN of Bl Vial @A §Alg) dUal A ATRRAIGIY G d]
d 2925 24(A AN 2RI o8l AY dIHER JMIAHSIE &R [Eus
gaidl Q. 22 s &N A.AY.AR. 013 YMasigail
YSIEloll URI U<, UE ol R Hi AY 5pAdd B 5,

18. Consent may be express or implied, coerced or
misguided, obtained willingly or through deceit. Consent
is an act of reason, accompanied by deliberation, the
mind weighing, as in a balance, the good and evil on
each side. There is a clear distinction between rape and
consensual sex and in a case like this, the court must
very carefully examine whether the accused had
actually wanted to marry the victim, or had mala fide
motives, and had made a false promise to this effect
only to satisfy his lust, as the latter falls within the ambit
of cheating or deception. There is a distinction between
the mere breach of a promise, and not fulfilling a false
promise. Thus, the court must examine whether there
was made, at an early stage a false promise of marriage
by the accused; and whether the consent involved was
given after wholly, understanding the nature and
consequences of sexual indulgence. There may be a
case where the prosecutrix agrees to have sexual
intercourse on account of her love and passion for the
accused, and not solely on account of mis-—

representation made to her by the accused, or where an
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accused on account of circumstances which he could not
have foreseen, or which were beyond his control, was
unable to marry her, despite having every intention to
do so. Such cases must be treated differently. An
accused can be convicted for rape only if the court
reaches a conclusion that the intention of the accused
was mala fide, and that he had clandestine motives.

19. In Deelip Singh (supra), it has been observed as under:
21. Hence, it is evident that there must be adequate
evidence to show that at the relevant time, i.e. at initial
stage itself, the accused had no intention whatsoever,
of keeping his promise to marry the victim. There may,
of course, be circumstances, when a person having the
best of intentions is unable to marry the victim owing to
various unavoidable circumstances. The “failure to keep
a promise made with respect to a future uncertain date,
due to reasons that are not very clear from the evidence
available, does not always amount to misconception of
fact. In order to come within the meaning of the term
misconception of fact, the fact must have an immediate
relevance.” Section 90 IPC cannot be called into aid in
such a situation, to pardon the act of a girl in entirety,
and fasten criminal liability on the other, unless the
court is assured of the fact that from the very beginning,
the accused had never really intended to marry her.

8ldall 5201l %10 ldl ARIV]a A [EsA) 8. Fai slu1E 244
032 ofl A1dHi A5 APRUR Aal ofly Al LREIHI eleid] &d
Aol AR Rizis dilF olls?] sdl &dl 2a 219 ei(leiRlai
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