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In Gunvantbhai Mulchandbhai Shah Vs. Anton Elis Farel &
Others, (2006) 3 Supreme Court Cases 634 it has been held as
under :

8. We may straightaway say that the manner in which the
question of limitation has been dealt with by the courts
below is highly unsatisfactory. It was rightly noticed that the
suit was governed by Article 54 of the Limitation Act, 1963.
Then, the enquiry should have been, first, whether any time
was fixed for performance in the agreement for sale, and if
it was so fixed to hold that a suit filed beyond three years of
the date was barred by limitation unless any case of
extension was pleaded and established. But in a case where
no time for performance was fixed, the court had to find the
date on which the plaintiff had notice that the performance

was refused and on finding that date, to see whether the
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suit was filed within three years thereof. We have explained
the position in the recent decision in R.K. Parvatharaj Gupta
v. K.C. Jayadeva Reddy. In the case on hand, there is no
dispute that no date for performance is fixed in the
agreement and if so, the suit could be held to be barred by
limitation only on a finding that the plaintiffs had notice
that the defendants were refusing performance of the
agreement. In a case of that nature normally, the question
of limitation could be decided only after taking evidence
and recording a finding as to the date on which the plaintiff
had such notice. We are not unmindful of the fact that a
statement appears to have been filed on behalf of the
plaintiffs that they did not want to lead any evidence. The
defendants, of course, took the stand that they also did not
want to lead any evidence on this question or the court
ought to have postponed the consideration of the issue of
limitation along with the other issues arising in the suit,
after a trial.

The question as to how long a plaintiff, even if he had
performed the whole of his obligations under an agreement
for sale, in which a time for performance is not fixed, could
keep alive his right to specific performance and to come to
court after 29 years seeking to enforce the agreement, may
have also to be considered by the court especially in the
context of the fact that the relief of specific performance is
discretionary and is governed by the relevant provisions of
the Specific Relief Act. But again, there questions cannot be
decided as preliminary issues and they are not questions on
the basis of which the suit could be dismissed as barred by
limitation. The question of limitation has to be decided only

on the basis of Article 54 of of the Limitation Act and when
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the case is not covered by the first limb of that article,
normally, the question of limitation can be dealt with only
after evidence is taken and not as a preliminary issue
unless, of course, it is admitted in the plaint that the
plaintiffs had notice that performance was refused by the
defendants and it is seen that the plaintiffs approached the
court beyond three years of the date of notice. Such is not
the case here.

Section 27 of the Limitation Act provides for
extinguishment of right to property only at the
determination of the period limited by the Limitation Act
for instituting a suit for possession. Section 3 of the
Limitation Act provides that subject to Section 4 to 24 of the
Act every suit instituted after the period prescribed
therefore in the Limitation Act shall be dismissed. When the
suit is for specific performance of an agreement for sale and
we conduct a search in the Limitation Act in the context of
Section 3 of the Act, we are obviously confronted only with
Article 54 of the Schedule to the Limitation Act. We have
already dealt with the scope of Article 54 and indicated that
in this case it would be the second limb of the article that
would apply and consequentially the suit could not be held
to be barred by limitation, having been filed three years
after the agreement for sale or the date for performance
fixed in the agreement for sale. We have also noticed that
the plaintiffs have pleaded that they are in possession of the
suit property and since it is not a suit for possession as
such, the applicability of Section 27 of the Limitation Act
also may not arise. It is, therefore, a case where in the
context of Article 54 of the Limitation Act, the question had

to be decided on the pleadings and evidence to be adduced
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by the parties on the aspect of the second limb of Article 54
of the Limitation Act.
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