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In the matter between M/s Prajapati Oil
Industries through owner Rameshbhai V/S
State of Gujarat reported in 2004(1) GLH
Pg.365 Hon'ble Gujarat High Court has held
that, as soon as a cheque is issued in favour of a
party the presumption is that, it is issued against
consideration. The burden to rebut this
presumption is on the person who issues the
cheque. In absence of such rebuttal it can not be
said that cheques were without consideration.
Also, Hon'- -ble Gujarat High Court in para-25 of
its judgment held that, on a bare reading of
Section-138 of the act it is clear that as soon as
cheque is produced of record, a presumption will
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arise about the considera- -tion that the

negotiable instrument concerned was made or

drawn for consideration.

In the matter between Mangubhai
Mansukhram Pandya V/S Pranjivan
Tribhovandas Purohit, reported in 1991(2)
GLH Pg.65 Hon'ble Gujrat High Court has
held that, Section-118 of the N.I. Act raises a

statutory presumption that,

- There was consideration for every

negotiable instrument.

- This presumption continues until it is
rebutted.

- Onus of proof that there was no

consideration is on the defendant.

- Initial burden lies on the plaintiff to prove
execution of the pronote. But once the
burden discharged court has to raise the

statutory presumption.

—  olI¥ER YA sIé Bharat Barrel And Drum
Manufacture Company LTD V/S Amin

Chand Payrelal, 1999(3) SCC 35 il YSIEIHi

U ld s3d & S, "The Bare denial of the
passing of the consideration apparently does
not appear to be any defence. Something
which is probable has to be brought on record

for getting benefit the onus of proving to the
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plaintiff. To disprove the presumption, the

defendant has to bring of record such facts and
circumstances upon consideration of which the
court may believe  that the consideration does
not exist or its non- existence was so probable
that a prudent man would, under the
circumstances of the case, act upon the plea it

did not exist."

x Al GWid dlHER YMUH s1& K.N.Beena
V/S Muniyappan, 2001(0) AIR (SC) 2895

d¥l Hiten P. Dalal V/S Bratindranath
Banerjee, 2001(6) SCC-16 o ysiedi

w2 ld 53¢ 8 8, Burden of proving that
cheque had not been issued for any debt or
liability is on the accused. Denial avernments in
reply by accused are not sufficient to  shift
burden of proof on to the complainant. Accused
has to prove in trial by leading cogent
evidence that there was no debt or liability.
Further held that, setting a side of conviction

on basis of some formal evidence led by accused

is not proper.

Al BWId dlIHER YMUH Siéoll Krishna Janardhan
Bhat V/S Dattatraya G. Hegde (2008 (0) Cr.L]
1172), K. Prakashan V/S P.K. Surenderan (2008

(1) SCC (Crimes) 200) d& Rangappa V/S Sri
Mohan (AIR 2010 SC 1898) ol YSIEIAIHI olIHER YU
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8.

[138. Dishonour of cheque for insufficiency, etc., of funds in the

account. — Where any cheque drawn by a person on an
account maintained by him with a banker for payment of any
amount of money to another person from out of that account
for the discharge, in whole or in part, of any debt or other
liability is returned by the bank unpaid, either because of the
amount of money standing to the credit of that account is

insufficient to honour the cheque or that it exceeds the amount
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arranged to be paid from that account by an agreement made

with that bank, such person shall be deemed to have
committed an offence and shall, without prejudice to any
other provisions of this Act, be punished with imprisonment
for [a term which may be extended to two years], or with fine

which may extend to twice the amount of the cheque, or with
both :
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