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SM. GCL

 D D8LZLI, VMaH[S8;

VG]S|D VF\S N:TFJ[HL 5]ZFJFGL lJUT                          

SM. GCL

qvq  9ZFJ  qvq

s!f OZLIFNLV[  T[DGL OZLIFN lS=DLG, 5|M;LHZ SM0GL S,DvZ__ C[9/

WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!#( C[9/ U]GF V\U[ NFB, SZ[, K[P 

sZf OlZIFN51FGF S[;GL 8}\SDF\ CSLST V[JL K[ S[4 OZLIFNL J[5FZ TYF B[TL

SZL 5ZLJFZG]\ U]HZFG R,FJ[ K[P VF SFDGF VFZF[5L HDLG N,F,GF[ W\WF[ SZTF CF[.

VG[ OZLIFNLGF EF. S<5[XEF. lJ9,EF. 58[, ;FAZSF\9F HL<,FGF CL\DTGUZ

TF,]SFGF N[HZF[8FDF\ HDLG BZLNJF DF\UTF CF[. H[YL VFXZ[ 5F[6F RFZ JQF" 5C[,F

HDLG  ,[JF  AFAT[  V[SALHF  ;FY[  5ZLRI  YI[,F[  VG[  VJFZ  GJFZ  D/JFYL

lJxJF;HgI  ;\A\WF[  :Y5FI[,FP  T[  ZLT[  VFZF[5LV[  OZLIFNL  VG[  OZLIFNLGF

EF.G[ N[HZF[8F UFDGL ;LDGF ;ZJ[ G\AZ (*Z4 (*$4 ()$ VG[ ()( JF/L HDLG

ATFJ[,P H[  5;\N 50TF ;ZJ[  G\AZ (*Z VG[  (*$ GF[  ZHL:80"  AFGFBT SZ[,

VG[ ;ZJ[ G\AZ ()$ VG[ ()( GF[ 5FSF[ N:TFJ[H SZL VF5[,P tIFZAFN ZHL:8Z

AFGFBTJF/L HDLG VF SFDGF VFZF[5LV[  OZLIFNL VG[  OZLIFNLGF EF.G[  EFJ

VFJTF[  CF[. J[\RJF DF8[  H6FJ[,P T[YL ;ZJ[  G\AZ (*Z VG[  (*$ GF[  N:TFJ[H

VgI jIlSTG[  ;FY[  D/L SZL  VF5JF  ;\DT YI[,FP  H[YL  VF  SFDGF VFZF[5LV[

;NZC] ;ZJ[ G\AZ (*Z VG[ (*$ VgI .;DG[ J[RF6 SZ[, VG[ T[GF[ S], VJ[H

GSSL  YIF  D]HADF\YL  VF  SFDGF VFZF[5LV[  OZLIFNL  VG[  T[GF  EF.G[  H6FJ[,

S[  DFZ[  5{;FGL  HZ]Z  K[  T[D  SCL  ~FPZ$4(Z4  $5#qv sV\S[  Z]5LIF  RF[JL;  ,FB

AIF;L CHFZ RFZ;F[ +[5G 5]ZFf VFZF[5LV[ OZLIFNL VG[ OZLIFNLGF EF. 5F;[YL

HDLG  J[RFJL  T[  ZSD  ,LW[,  VG[  T[  ZSD  R]SJL  VF5JF  DF8[  AFZ
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DCLGFGF[ JFINF[ SZ[, VG[ A[ EFUDF\ 5[D[g8 R]SJL VF5JFG] V[8,[ S[ &v& DCLGF

GF  V\TZ[  5[D[g8  R]SJL  VF5JFGF[  JFINF[  SZ[,  VG[  T[DF\YL  Z]5LIF  AFZ  ,FB

V[STF,L; CHFZ A;F[ KJL; R]SJL VF5JF DF8[ VF SFDGF VFZF[5LV[ TFPZZq#qZZ

GFZF[H GF6FSLI ,[J0 N[J0GF[ SZFZ SZLP VFZF[5LV[ T[DGL BFTFJF/L A[\S4 A[\S VF[O

AZF[0F4  lJHF5]Z  XFBFGF[4  BFTF  G\AZ  _!5)_!___ZZ#&&  GF[4  R[S  G\AZ

____ZZ Z]5LIF ~FP!Z4$!4ZZ&qv sV\S[ AFZ ,FB V[STF,L; CHFZ A;F[ KJL;

5]ZFf GF[ TFPZ)q!qZZ GF[ R[SGLlJUT EZL V[JM 5FSM lJ`JF; VG[ EZM;M VF5[,

S[ ;NZ R[S EZ;M V[8,[ VR]S GF6F D/L HX[P 5Z\T] VF R[S A[\SDF OZLIFNLGF EF.

S<5[XEF.V[ EZ[, VG[ GF6F G D/TF OZLIFNLGF EF.V[ DF6;F SF[8"DF\ VFZF[5L

lJZ]wW S[; SZ[, K[P 

 T[DH  VFZM5LV[  T[GL  BFTFJF/L  A[\S4  A[\S  VF[O  AZF[0F4  lJHF5]Z

XFBFGF[4  BFTF G\AZ _!5)_!___ZZ#&& GF[4  R[S G\AZ ____Z#  ~FP!Z4$!

4ZZ&qv sV\S[  AFZ ,FB V[STF,L; CHFZ A;F[  KJL; 5]ZFf GF[  TFP_!q#qZ#

GF[ OZLIFNLG[ VF5[,P VF R[S A[\SDF OZLIFNLV[ EZTF  .G;OL;LIg8 A[,[g;GF

SFZ6[ TFP!_q#qZ#s!5q_#qZ#f GF ZF[HGF 5+YL VDF[ OZLIFNLG[ HF6 YI[,

H[YL VD[ VFZF[5LG[  OF[GYL HF6 SZTF T[6[ ;\TF[QFSFZS HJFA VF5[, GYL T[YL

;DIDIF"NFDF\  V[GPVF.PV[S8GL  HF[UJF.  D]HA  GF[8L;  VF5JFGL  HZ]Z  50[,

K[P ;NZ GM8L; AHL UI[, H[GM VFZM5LV[ HJFA VF5[, 5Z\T] VFZM5LV[ R[SGL SM.

ZSD R]SJL  VF5[,  GCLP  H[YL  OZLIFNLV[  VF  SFDGF  VFZM5L  lJZ]wW  SFIN[;ZGL

SFI"JFCL SZL SFINF D]HA ;HF TYF N\0 SZJF T[DH OZLIFNLG[ R[SGL ZSD J/TZ

5[8[ V5FJJF C]SD SZJF CF,GL OZLIFN SZ[, K[P 

s#f tIFZAFN OlZIFNLGL OZLIFN ZHL:8Z[ ,. ;NZ OlZIFN VgJI[ VFZM5L

G[ lS|DLG, 5|M;LHZ SM0GL S,DvZ_$ D]HA WL G[UMXLI[A, .g:8=]D[g8 V[S8GL

S,Dv!#( D]HAGF U]GF  ;AA ;Dg; SZTF  T[GL  AHJ6L Y. HTF\  VFZM5L
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T[DGF lJPJPzL DFZOT[ CFHZ YTF\4 VFZM5LG[ OZLIFN TYF T[GL ;FY[ OZLIFNLV[ ZH]

SZ[, N:TFJ[HMGL GS,M 5]ZL 5F0L lS|DLG, 5|M;LHZ SM0GL S,DvZ5! GL HMUJF.

D]HA  VFZM5LGM  VF\Sv_*  YL  HJFA  s%,Lf  GM\WJFDF\  VFJ[,  VG[  T[DF\

VFZM5LV[ U]GM SA], ZFB[, GYL VG[ 5MT[ S[; VFU/ R,FJJFGM K[ T[D H6FJ[,P 

s$f VF SFD[  OlZIFN51F TZO[  GD]GFvS D]HAGF DF{lBS T[DH N:TFJ[HL

5]ZFJF ZH] SZJFDF\ VFJ[,F K[P

JW]DF\ OZLIFNLGL VF\Sv5 GL ,[lBT ;ZT5F; ZH] K[ T[GL p,8T5F;

SZJFGM VFZM5LG[ 36M ;DI VF5JF KTF\ CFHZ ZC[, GYL S[ T[GF lJPJPzL £FZF

D]NT  VZHLVM  TYF  DFOL  VZHLVM  VF5JFDF\  VFJ[,  K[  5Z\T]  SM.  p,8T5F;

SZJFDF\ VFJ[, G CMI OZLIFNLGL  VF\Sv!#  GL VZHL ,UT C]SD SZL OZLIFNLGM

p,8  T5F;  SZJFGM  VFZM5LGM  CSS  TFP!&q!_qZ_Z$  GF  ZMH  A\W  SZJFDF\

VFJ[, K[P

tIFZAFN OZLIFN51F £FZF JW] 5]ZFJF VF5JF DF\UTF GCL CMJF V\U[GL

VF\SvZ&  YL S,MHL\U 5]Z;L; ZH] SZ[, K[P

s5f OZLIFN51F[  5]ZFJM  5]ZM  YIFG]  HFC[Z  YIF  AFN  VF  SFD[  VFZM5LG\]

OMHNFZL  SFI"ZLTL  ;\lCTF  S,Dv#!# VgJI[  lJX[QF  lGJ[NG ,[JF  DF8[  ZFBJFDF\

VFJ[,P 

VF TASS[ GFDNFZ S6F"8S CF.SM8"GF  Kulkarni R V vs Dakshina

Murthy in Cri. Revision Petition No.437/2010. Dt.28 June, 2012 GF R]SFNFDF\

S,D #!# GF lJX[QF lGJ[NG V\U[ VJ,MSG SZ[, K[ D]HA4

S,D #!# G]\ lJX[QF lGJ[NGGL HMUJF.VM S]NZTL gIFIGF l;âF\T 5Z

VFWFlZT K[ VG[ T[ D]HA SM.G[ ;F\E?IF lJGF VG[ T[G[ ARFJGL TS VF%IF lJGF

T[GF lJ~wW lG6"I G SZJM HM.V[P CJ[ CF,GF S[;DF\ VFZM5LGL %,L VF\Sv_* YL

TFPZ(q_*qZ_Z#  YL  GM\WJFDF\  VFJ[,  K[P  tIFZAFN  VFZM5LG[  5MTFGM  S[;

   Page  5  of  15                                                                         Additional Civil Judge &        
                                                                                    Judicial Magistrate First Class, Mansa 



 Judgement            Criminal Case No. 632 of 2024   

R,FJJF DF8[ 5]ZTL VG[ jIFHAL TSM VF5JF VFZM5L TO["GL D]NT VZHL TYF DFOL

VZHL D\H]Z SZJFDF\ VFJ[, K[P VG[ VFZM5L S[;GL TDFD AFATMYL JFS[O CMJF KTF\

CFHZ ZCL SM. SFI"JFCL SZ[, GYL4 DF8[ CJ[ HM CF,GF S[;G[ VFU/ R,FJJFDF\ G

VFJ[  TM  OZLIFN  51FG[  RMSS;YL  VgIFI  YFI4  DF8[  OZLIFNLGL  VF\SvZ)  GL

VZHL ,UT C]SD SZL VFZM5LGM lJX[QF lGJ[NGGM CSS 56 TFP!#q!ZqZ_Z$  GF

ZMH A\W SZJFDF\ VFJ[, K[P

s&f tIFZAFN  OZLIFN51F  TO["  DF{lBS  N,L,M  SZJFDF\  VFJ[,  K[P  H[DF\

T[VMV[ T[DGL VF\Sv! GL VZHL VG[ ZH] SZ[, N:TFJ[HL 5]ZFJF D]HAGL K[ H[YL T[G]\

5]GZFJT"G 8F/JFDF\ VFJ[, K[P JW]DF\ H6FJ[, K[ S[ VFZM5LV[ SFINFDF\ H6FjIF

D]HA OZLIFNL TZO[ SZJFDF\ VFJTF VG]DFGG]\ SM. B\0G SZ[, GYLP tIFZ[ VFZM5LG[

SFINFGL S,D D]HA NMlQFT 9[ZJJF HM.V[P 

ARFJ51F TO[" SM. CFHZ ZC[, GYL S[ SM. N,L,M SZJFDF\ VFJ[, GYLP

H[YL OZLIFNLGL VF\Sv#_ GL VZHL ,UT C]SD SZL VFZM5LGM N,L,MGM CSS A\W

SZJFDF\ VFJ[, K[P  

s*f VF  SFD[  ZH]  YI[,  5]ZFJFVM  T[DH  OZLIFN  51FGL  DF{lBS  N,L,M

wIFG[  ,[TF\  ;NZ  S[;GF  gIFILS  lG6"I  DF8[  DFZF  ;D1F  GLR[  D]HAGF  D]¡FVM

p5l:YT YFI K[P

     oo D] ¡F oo

!f X]\ OlZIFN51F lGoX\S56[ 5]ZJFZ SZ[ K[ S[4VF SFDGF VFZM5L   VF\S v !(

JF/M  R[S  T[DGF  SFIN[;ZGF  N[JF  VYJF  HJFANFZLGL  R]SJ6L

5[8[ OZLIFNLG[ VF5[,M H[ R[S OZLIFNLV[ T[DGF BFTFDF\ EZTF ;NZ R[S

ccV[SFpg8 S,Mh0cc GF X[ZF TYF ZL8G" D[DF ;FY[ :JLSFZFIF JUZ 5ZT

OZ[,P  H[YL  OZLIFNLV[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL   S,Dv

!#(sALf  GL  HMUJF.  D]HA  VFZM5LG[  DF\U6F  GM8L;  VF5[,L

H[ VFZM5LG[ AHL UI[, CMJF KTF\ OZLIFNLGL ,[6L ZSD lGIT ;DIGL

   Page  6  of  15                                                                         Additional Civil Judge &        
                                                                                    Judicial Magistrate First Class, Mansa 



 Judgement            Criminal Case No. 632 of 2024   

V\NZ GCL R]SJL VF5L VF SFDGF VFZM5LV[ WL G[UF[XLI[A,  .g:8]=D[g8

V[S8GL  S,Dv!#(  D]HAGM lX1FFG[5F+ U]gCM SZ[, K[ m

Zf X]\ C]SD m

s(f        p5ZMST D]¡FVM 5ZtJ[ DFZF lG6"IM GLR[ D]HA K[P

!f CSFZDF\P

Zf VFBZL C]SD D]HAP

s)f p5ZMST lG6"IM 5ZtJ[ DFZF SFZ6M GLR[ D]HA K[P

qvq  lG6"I V\U[GF SFZ6M  qvq

D]¡F G\P ! GL RRF"

s!_f CF,GF TASS[ CF,GF S[;DF\  ZH]  YI[, DF{lBS T[DH N:TFJ[HL

5]ZFJFG]\  lJ`,[QF6  SZTF\  5C[,F  WL  G[UMXLI[A,  .g:8=]D[g8  V[S84  !((!  GL

GLR[ D]HAGL HMUJF. wIFG[ ,[JL H~ZL H6FI VFJ[ K[P

138.  Dishonour  of  cheque  for  insufficiency,  etc.,  of  funds  in  the
accounts.

Where any cheque drawn by a person on an account maintained by him
with a banker for payment of any amount of money to another person from out
of that account for the discharge, in whole or in part, of any debt or other
liability, is  returned by the bank unpaid, either because of  the amount of
money standing  to  the  credit  of  that  account  is  insufficient  to  honour  the
cheque or that it exceed the amount arranged to be paid from that account by
agreement  made  with  that  bank,  such  person  shall  be  deemed  to  have
committed an offence and shall, without prejudice to any other provision of this
Act, be punished with imprisonment for [a term which may be extended to two
years], or with fine which may extend to twice the amount of the cheque, or
with both : 

Provided that nothing contained in this section shall apply unless-

(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity, whichever is earlier ;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of money
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by giving a notice in writing, to the drawer of the cheque, [within thirty
days] of the receipt of information by him from the Bank regarding the
return of the as unpaid, and 

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or as the case may be, to the holder in
due course of the cheque within fifteen days of the receipt of the said
notice. 

Explanation   :   For the purposes of this section, "debt or other liability"
means a legally enforceable debt or other liability. 

s!!f VF  SFD[  OZLIFNLV[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S84  !((!  GL

S,Dv!#( GL VFN[XFtDS HMUJF.VMG]\ 5F,G SZ[, K[ S[ S[D m T[ HMJ]\ H~ZL K[P

H[YL  VF TASS[  GFDNFZ  ;JM"rR gIFIF,I £FZF V56F"  V[P  XFC  lJ~wW  X[9

0[J,5;"  5|F.J[8  ,LDL8[04  sZ_!#f  (  V[;P;LP  5[H  G\P  *!  p5Z  5|l;wW

R]SFNFGF 5[ZF G\P( p5Z GLR[ D]HAGL RRF" SZ[, K[P

8) In order to constitute an offence under Section 138 of the N.I. Act, this
Court, in Jugesh Sehgal vs. Shamsher Singh Gogi, (2009) 14 SCC 683, noted the
following ingredients which are required to be fulfilled :

“ (i) a person must have drawn a cheque on an account maintained by him in
a bank for payment of a certain amount of money to another person from out
of that account; 

(ii) the cheque should have been issued for the discharge, in whole or in part,
of any debt or other liability;

(iii) that cheque has been presented to the bank within a period of six months
from  the  date  on  which  it  is  drawn  or  within  the  period  of  its  validity
whichever is earlier;

(iv) that cheque is returned by the bank unpaid, either because of the amount
of money standing to the credit of the account is insufficient to honour the
cheque or   that it exceeds the amount arranged to be paid from that account
by an agreement made with the bank;

(v) the payee or the holder in due course of the cheque makes a demand for
the payment of the said amount of money by giving a notice in writing, to the
drawer of the cheque, within 15 days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; 

(vi) the drawer of such cheque fails to make payment of the said amount of
money to the payee or the holder in due course of the cheque within 15 days
of  the receipt of the said notice.

Being cumulative, it is only when all the afore mentioned ingredients
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are satisfied that the person who had drawn the cheque can be deemed to have
committed an offence under Section 138 of the Act.”

CF,GF S[;DF\ VFZM5LGF BFTFGF H[ VF\Sv!( JF/M R[S ZH] SZJFDF\ VFJ[,

K[ T[ V\U[ VFZM5LV[ SM. ARFJ ZH] SZ[, GYL S[ VF R[S T[VMV[ VF5[, GYL S[ T[DGF

BFTFGF  GYL  S[  T[DF\  T[VMGL  ;lC  GYL  T[JL  SM.  56  CSLST  H6FJ[,  GYLP

DF8[  GFDNFZ  ;JM"rR  gIFIF,IGF  p5ZMST  R]SFNF  VgJI[G]\  VG]DFG  OZLIFNL

TZO[ VG[ VFZM5L lJ~wW SZJFG]\ ZC[ K[P

s!Zf WL G[UMXLI[A, .g:8=]D[g8 V[S84 !((! GL S,Dv!#( GL HMUJF.

VM HMJFDF\  VFJ[  TM  T[DF\  :5Q8 H6FJ[, K[  S[4  HIFZ[  ;DU|  ZLT[  VYJF V\XTo

SM.56 N[J]\  S[  VgI HJFANFZL VNF SZJF DF8[4 SM. jIlST 5MT[  lGEFJTF CMI

T[JF  BFTF  5{SLGM  R[S  ,BL  VF5[P  CF,GF  S[;DF\  HMJFDF\  VFJ[  TM  VFZM5L

V[ H[ R[S ,BL VF5[, K[ T[ V\U[ SM. JF\WM ,LW[, GYL S[ T[DF\ SZJFDF\ VFJ[, ;lC

AFAT[ 56 SM. JF\WM S[ lJZMW NXF"J[, GYLP H[YL T[ V\U[ G[UMXLI[A, .g:8=]D[g8

V[S84 !((! GL S,Dv!!( VG[ !#) GL HMUJF. HMTF\  R[S WFZ6 SZGFZGL

TZO[6DF\ H[vT[ TFZLB[ VG[ T[8,F VJ[H 5[8[GM R[S VF5[, CX[ T[J\]   DFGL ,[JFG]\

:5Q8 H6FJ[, K[P VFD4 OZLIFNLGL TZO[6DF\ SFINFSLI VG]DFG SZJFDF\ VFJ[ K[P

T[G[  5|L5Mg0Zg; VMO  5|MA[AL,L8LhGF  V[8,[  S[4  ARFJ ;\EFJGFGL  5|A/TFGF

;LwWF\TG[  wIFG[  ZFBLG[  5]ZJFZ  SZJFGM  ZC[  K[P  ;NZ  VG]DFGG[  B\0G  SZJF

DF8[  VFZM5LV[ lJ8G[; AM1FDF\  VFJLG[ 5]ZFJM VF5JFGL H~Z GYLP OZLIFN51FGF

5]ZFJFDF\YL  T[DH  S[;GF  ;\HMUM  p5Z  VFWFZ  ZFBLG[  56  VFZM5L  SFINFSLI

VG]DFGG]\  B\0G SZTL CSLST VNF,TG[ ATFJL XS[  K[P  V[8,[  S[4  OZLIFNLG[  R[S

VF5[, T[  ;DI[ VFZM5LG[ SM.56 5|SFZG]\  N[J]\  CT]\  GlC\  S[  OZLIFNLG]\  VFZM5L 5F;

[ SM.56 5|SFZG]\ ,[6\] V:TLtJDF\ CT]\ GlC\P ;FYM;FY V[ CSLST 56 CF,GF TASS[

GM\WJL  H~ZL  K[  S[4  J{WFGLS  VG]DFGG[  DF+  0LGFI,  SZJFDF\  VFJ[,  CMI  TM
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T[ VG]DFGG\]  B\0G SZ[, K[ T[J]\  SC[JFI GlCP VFZM5LV[ OZLIFNLG[  R[S HJFANFZL

S[ N[JF 5[8 VF5[, GYL T[J]\ 5]ZJFZ SZTM ;RM8 VG[ ;A/ 5]ZFJM VF5JM 50[ VG[ HM

VFZM5L  lJ~wW  GM  5]ZFJM  VF5JFDF\  lGQO/  ZC[  TM  SFINFGL   S,Dv!!

(  VG[  S,Dv!#)  G]\  J{WFlGS  VG]DFG  OZLIFNLGL  TZO[6DF\  SZJFG]\

ZC[ K[ VG[ T[ VGZLA8[0 ZC[ K[P

s!#f GFDNFZ ;]5|LD SM8"  £FZF  Kumar Exports V/s Sharma Carpets 2009

(2) SCC 513 GF R]SFNFDF\ GLR[ D]HAGF l;wWF\TM 5|lT5FlNT SZ[, K[4

" 20. The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt did not exist or that
under the particular circumstances of the case the non-existence of consideration
and  debt  is  so  probable  that  a  prudent  man  ought  to  suppose  that  no
consideration and debt existed. To rebut the statutory presumptions an accused
is not expected to prove his defence beyond reasonable doubt as is expected of
the complainant in a criminal trial. The accused may adduce direct evidence to
prove that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove the nonexistence of
consideration  and  debt  by  leading  direct  evidence  because  the  existence  of
negative evidence is neither possible nor contemplated. At the same time, it is
clear that bare denial of the passing of the consideration and existence of
debt, apparently would not serve the purpose of the accused. Something which
is probable has to be brought on record for getting the burden of proof shifted
to the complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the court may
either  believe  that  the  consideration  and  debt  did  not  exist  or  their  non-
existence was so probable that a prudent man would under the circumstances
of the case, act upon the plea that they did not exist. Apart from adducing
direct  evidence  to  prove  that  the  note  in  question  was  not  supported  by
consideration or that he had not incurred any debt or liability, the accused may
also rely upon circumstantial evidence and if the circumstances so relied upon
are compelling, the burden may likewise shift again on to the complainant. The
accused  may  also  rely  upon  presumptions  of  the  fact,  for  instance,  those
mentioned in Section 114 of the Evidence Act to rebut the presumptions arising
under Sections 118 and 139. 

21.  The accused has also an option to prove the non-existence of
consideration and debt or liability either by letting in evidence or in some clear
and exceptional cases, from the case set out by the complainant, that is, the
averments  in  the  complaint,  the  case  set  out  in  the  statutory  notice  and
evidence  adduced  by  the  complainant  during  the  trial.  Once  such  rebuttal
evidence  is  adduced  and  accepted  by  the  court,  having  regard  to  all  the
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circumstances of the case and the preponderance of probabilities, the evidential
burden shifts back to the complainant and, therefore, the presumptions under
Sections 118 and 139 of  the Act will  not again come to the complainant's
rescue.” 

s!$f  JW]DF\ GFDNFZ ;JM"rR VNF,TGF Rangappa V/s Sri Mohan, 2010

(11)  SCC  441  GF  R]SFNFDF\  S,Dv!!(  VG[  S,Dv!#)  GF  J{WFlGS

VG]DFGG[  ,UTF  DCtJGF  l;wWF\TM  5|lT5FlNT  SZL  T[  V\U[  lJlJW  DFU"NX"S

l;wWF\TMGL lJUT[ RRF" VG[ VJ,MSG GLR[ D]HA SZ[, K[P

“ 26. In the light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139 of the Act
does indeed include the existence of a legally enforceable debt or liability. To
that extent, the impugned observations in Krishna Janardhan Bhat may not be
correct. However, this does not in any way cast doubt on the correctness of the
decision in that case since it is based on the specific facts and circumstances
therein. As noted in the citations, this is of course in the nature of a rebuttal
presumption and it  is  open to the  accused to raise  a defence  wherein  the
existence of a legally enforceable debt or liability can be contested. However,
there can be no doubt that there is an initial presumption which favours the
complainant.

27. Section 139 of the Act is an example of a reverse onus clause
that has  been  included  in  furtherance   of the  legislative  objective  of
improving   the credibility  of negotiable  instruments.  While  Section  138  of
the Act  specifies  a strong criminal remedy in relation to the dishonour of
cheques, the rebuttable presumption under Section 139 is a device to prevent
undue delay in the course of litigation. However, it must be remembered that
the  offence  made  punishable  by  Section  138  can  be  better  described  as  a
regulatory offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties involved in
commercial transactions. In such a scenario, the test of proportionality should
guide   the  construction  and  interpretation  of  reverse  onus  clauses  and  the
defendant-accused cannot be expected to discharge an unduly high standard of
proof. 

28. In  the  absence  of  compelling  justifications,  reverse  onus
clauses  usually  impose  an  evidentiary  burden  and  not  a  persuasive  burden.
Keeping this in view, it is a settled position that when an accused has to rebut
the presumption under section 139, the standard of proof for doing so is that of
"preponderance of probabilities". Therefore, if the accused is able to raise a
probable  defence  which  creates  doubts  about  the  existence  of  a  legally
enforceable  debt  or  liability,  the  prosecution  can  fail.  As  clarified  in  the
citations, the accused can rely on the materials submitted by the complainant in
order to raise such a defence and it  is  conceivable that in some cases the
accused may not need to adduce evidence of his/her own.”
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s!5f JW]DF\ GFDNFZ ;JM"rR VNF,TGL O], A[\R[ Triyambak S. Hegde Vs.

Sripad, Criminal  Appeal  Nos.  849 -  850 of  2011,  Dtd. 23/09/2021 GF ZMH

H[ R]SFNM VF5[, K[4 T[ R]SFNFGF 5[Z[U|FO G\P !!4 !Z4 !#  DF\  SFINFGL  S,Dv!!(

VG[ !#) V\U[ GLR[ D]HAGL RRF" SZ[, K[P 

11. From the facts arising in this  case and the nature of  the rival
contentions, the record would disclose that the signature on the documents at
Exhibits P-6 and P-2 is not disputed. Exhibit P-2 is the dishonoured cheque
based on which the complaint was filed. From the evidence tendered before the
JMFC,  it  is  clear that the respondent has not disputed the signature on
the cheque. If that be the position, as noted by the courts below a presumption
would arise under Section 139 in favour of the appellant who was the holder of
the cheque. Section 139 of the N.I. Act reads as hereunder: 

“139. Presumption in favour of holder- It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the cheque
of the nature referred to in section 138 for the discharge, in whole or
in part, of any debt or other liability.”

12. In so far as the payment of the amount by the appellant in the context
of  the  cheque  having  been  signed  by  the  respondent,  the  presumption  for
passing of the consideration would arise as provided under Section 118(a) of N.I.
Act which reads as hereunder: 

“118. Presumptions  as  to  negotiable  instruments  –  Until  the
contrary is proved, the following presumptions shall be made:  

(a) of consideration–that every negotiable instrument was made or drawn
for consideration, and that every such instrument, when it has been accepted,
indorsed,  negotiated  or  transferred,  was  accepted,  indorsed,  negotiated  or
transferred for consideration.” 

13. The  above  noted  provisions  are  explicit  to  the  effect  that  such
presumption would remain, until the contrary is proved. The learned counsel for
the appellant in that  regard has relied on the decision of  this  court in K.
Bhaskaran vs. Sankaran Vaidhyan Balan & Anr.(1999) 7 SCC 510 wherein it is
held as hereunder :  

“  9. As the signature in the cheque is admitted to be that of the
accused, the presumption envisaged in Section 118 of the Act can legally be
inferred that the cheque was made or drawn for consideraion on the date which
the cheque bears. Section 139 of the Act enjoins on the Court to presume that
the holder of the cheque received it for the discharge of any debt or liability.
The burden was on the accused to rebut the aforesaid presumption. The Trial
Court was not persuaded to rely on the interested testimony of DW-1 to rebut
the presumption. The said finding was upheld by the High Court. It is not now
open to the accused to contend differently on that aspect. ”

s!&f VFD4  p5ZMST  GFDNFZ  ;JM"rR  VNF,T[  5|:YFl5T  SZ[,  l;wWF\TM
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T[DH  SFINFSLI  HMUJF.VM  VG[  CFY  p5ZGF  S[;GL  CSLSTM  VG[

;\HMUMG[  GHZ  ;D1F  ZFBL  Z[S0"  p5Z  VFJ[,  5]ZFJFG\]  ;DU|  lJ`,[QF6  SZJFDF\

VFJ[  TM  OZLIFNL  TO"[  VF\Sv5  YL  OZLIFNLGL  ;ZT5F;G\]  ;MU\NGFD\]  ZH]  SZ[,

K[ H[ OZLIFNG[ VG]~5 CMI T[G\]  5]GZFJT"G 8F/[, K[P VF ;ZT5F;GF ;MU\NGFDF

VgJI[ SM. p,8T5F; VFZM5L TO"[ SZJFDF\ VFJ[, GYL S[ VFZM5L V[ CF,GL OZLIFN

VgJI[ 5MTFGM SM. ARFJ ZH] SZ[, GYLP 

s!*f ;FDFgI ZLT[  WL G[UF[XLV[A, .g:8=]D[g8 V[S8GF S[;DF\  OZLIFNL TO["

WL  G[UF[XLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!!(  VG[  S,Dv!#)  J\RF6[  ,[TF\

OZLIFNL TO["G\]  VG]DFG SZJFG\] H6FJ[, K[P H[YL VFZM5LV[ 5|A/ X\SF OZLIFNLGF

S[; lJZ]wW ,FJL4 5MTFGF lJZ]wWGM S[; ;FALT YTM V8SFJJM HM.V[P 

CF,GL OZLIFN VgJI[ VFZM5L %,L YIF AFN CFHZ ZC[, GYL S[ T[DGF

lJPJPzL  £FZF OZLIFNLGL p,8 T5F; SZ[, GYL S[  VFZM5LG[  CFHZ ZBFJJF SM.

SFI"JFCL SZ[, GYLP JW]DF\4  VFZM5LGF lJPJPzLV[ DF{lBS ZH]VFT SZTF H6FJ[,

K[  S[4  VFZM5LG[  HF6 SZJF  KTF\  CFHZ  ZC[TF  GYLP  VFD4 VFZM5L  S[;GL  TDFD

AFATMYL JFS[O CMJF KTF\  CFHZ ZCL SM. SFI"JFCL SZ[, GYL4  H[YL T[VM CF,GF

S[;DF\ SFI"JFCL SZJF ;DY" GYLP VFD4 VFZM5LG[ S[;GL TDFD DFlCTL CMJF KTF\

CFHZ ZC[,F GYL S[ CF,GL OZLIFNLJF/F R[S VgJI[ VFZM5LV[ 5MTFGM SM. ARFJ

ZH] SZ[, GYLP 

s!(f p5ZMST TDFD CSLSTM HMTF\  ARFJ51F[  CFHZ ZCL OZLIFNLG[  VF5[,

R[S  ZL8G"  YJF  V\U[  G[UMXLI[A,  .g:8]=D[g8  V[S8GL  S,Dv!#(  D]HAGM  U]GM

T[VMV[ SZ[, GYL T[JM SM. ARFJ ZH] SZ[, GYLP VFD4 HIFZ[ ARFJ51F[ 5MTFGM

SM. ARFJ ZH] SZ[, G CMI tIFZ[ VF SFD[ VFZM5L lJZ]wW WL G[UMXLI[A, .g:8]=D[g8

V[S8GL  S,Dv!!( TYF  !#) C[9/ SZJFDF\  VFJTF  VG]DFGM  VFZM5L  lJ~wW
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DFGL  ,[JFG]\  ZC[  K[P  H[YL  CF,GF  S[;DF\  Z[S0"  5ZGF  5]ZFJFVM4  TYF  p5ZMST

GFDNFZ  ;JM"rR  VNF,TGF  R}SFNFVMGF  VFWFZ[  TYF  ARFJ51F[  CFHZ  ZCL  SM.

ARFJ ZH]  SZ[, G CMI V[  CSLST lGoX\S56[  ;FlAT YFI K[  S[4  VFZM5LV[  WL

G[UMXLV[A, .g:8]=D[g8 V[S8GL S,Dv!#( D]HA U]GM SZ[, K[P  VFD p5ZMST

RRF"GF VFWFZ[ D]¡F G\AZv! GM lG6"I CSFZDF\ 9ZFJJFDF\ VFJ[ K[ VG[ VFZM5LG[

WL  G[UMXLV[A,  .g:8]=D[g8  V[S8GL  S,Dv!#(  C[9/GF  U]GF  DF8[  NMlQFT

9ZFJJFDF\ VFJ[ K[P VG[ D]¡F G\PZ VgJI[ GLR[ D]HAGM C]SD SZJFDF\ VFJ[ K[P

s!)f VFZM5L51F[ VFZM5L S[ T[GF lJPJPzL CFHZ ZC[, G CMI GFDNFZ U]HZFT

CF.SM8"GF Sharad Jethalal Savla vs State Of Gujarat, R/CR.MA/

19862/2015 DF\ VFZM5LGL U[ZCFHZLDF\ ;HF V\U[GM C]SD SZJFGL HMUJF. SZJFDF\

VFJ[, K[ T[ wIFG[ ,LWLP VG[ D]¡F G\PZ VgJI[ GLR[ D]HAGM C]SD SZJFDF\ VFJ[ K[P

◀  C]SD  ▶

1 ] VF SFDGF  VFZF[5L  5ZDFZ ,1D6HL UM5F/HL4  ZC[P U]HZFTL 5|FYlDS

XF/F 5F;[4 DCFN[J5]ZF4 TFP lJHF5]Z4 HLPDC[;F6FP T[DH VMOL; ALqZ5

XLJF,LS %,FhF4  UF\0FEF. H[P  58[,4 ;MB0FJF/FGL  AFH]DF\4  lJHF5]Z

DFD,TNFZ VMOL;GL 5F;[4 D]P TFPlJHF5]Z4 HLPDC[;F6FGFVMG[ OMHNFZL

SFI"ZLTL VlWlGIDGL S,DvZ55sZf VgJI[ WL G[UF[XLI[A, .g:8=]D[g8

V[S84  !((!  GL  S,Dv  !#(  D]HAGF  U]GF  ;AA  NMlQFT  9ZFJL  !

sV[Sf JQF"  GL ;FNL S[NGL ;HF EMUJJFGM VG[  ~FP!Z4$!4ZZ&qvs

V\S[  AFZ  ,FB  V[STF,L;  CHFZ  A;F[  KJL;  5]ZFf GM N\0  EZJFGM

C]SD SZJFDF\  VFJ[  K[P  VFZM5LV[  ;NZ N\0GL  ZSD lNGv#_ DF\  R]SJL

VF5JLP  VFZM5L  HM  p5ZMST  N\0GL  ZSD  EZJFDF\  S;]Z  SZ[  TM  JW]

A[ DF;GL ;FNL S[NGL ;HF EMUJJFGM C]SD SZJFDF\ VFJ[ K[P
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2 ] VFZM5LV[ N\0GL ZSD EZ[YL OMHNFZL SFI"ZLTL VlWlGIDGL S,Dv #5*

s!f  D]HA  N\0GL  5]Z[5]ZL  ZSD  ~FP!Z4$!4ZZ&qv  sV\S[  AFZ  ,FB

V[STF,L; CHFZ A;F[ KJL; 5]ZFf OZLIFNLG[ J/TZ TZLS[ R]SJJFGM

C]SD SZJFDF\ VFJ[ K[P 

3 ] VFZM5LGF TDFD HFDLGBT TYF AMg0 Z¡ SZJFDF\ VFJ[ K[P

4 ] JW]DF\ OMHNFZL SFI"ZLTL VlWlGIDGL S,Dv#&#s!f GL HMUJF. D]HA

VFZM5L  CFHZ  YI[YL  R]SFNFGL  V[S  GS,  TFtSFl,S  lJGF  D]<I[  5]ZL

5F0JFGM C]SD SZJFDF\ VFJ[ K[P

5 ] VFHZMH VFZM5L D]NT[  CFHZ G CMI4 C]SDGL VD,JFZL  DF8[  VFZM5LG]\

5S0 JMZ\8 SF-J]\ VG[ VFZM5L 5S0FI[YL T[G]\ ;HF JMZ\8 EZL H[,       CJF,[

DMS,L VF5JMP 

VF  C]SD  VFH  ZMH  TFZLB  RMYL DFC[  V[5|L, ;G[  Z_Z5 GF  ZMH  B]<,L

VNF,TDF\ JF\RL4 ;\E/FJL DFZL ;CL TYF SM8"GM l;SSM SZLG[ HFC[Z SIM"P 

TFP_$q_$qZ_Z5                s H[P HLP 58[, f 
DF6;F   V[0LÆ, HI]0LxI, D[HL:8=[8 O:8" S,F;4

                  DF6;F

              GJ 01699
SELF
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