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138. Dishonour of cheque for insufficiency, etc., of funds in the
accounts.

Where any cheque drawn by a person on an account maintained by him
with a banker for payment of any amount of money to another person from out
of that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the
cheque or that it exceed the amount arranged to be paid from that account by
agreement made with that bank, such person shall be deemed to have
committed an offence and shall, without prejudice to any other provision of this
Act, be punished with imprisonment for [a term which may be extended to two
years], or with fine which may extend to twice the amount of the cheque, or
with both :

Provided that nothing contained in this section shall apply unless-

(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity, whichever is earlier ;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of money
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by giving a notice in writing, to the drawer of the cheque, [within thirty
days] of the receipt of information by him from the Bank regarding the
return of the as unpaid, and

(© the drawer of such cheque fails to make the payment of the said
amount of money to the payee or as the case may be, to the holder in
due course of the cheque within fifteen days of the receipt of the said
notice.

Explanation : For the purposes of this section, "debt or other liability"
means a legally enforceable debt or other liability.

(2q) Al s1A SAAERA €l aNMAcic gorgioe Ase, 1< ol
SAH—3¢ ofl AIEAICHS AN2AdIgI0} UIdol S0 & § SH ? d ¥ %33 8.
X 1 AGISS olIHER AGIRY ARIIES &IRI AHURIf A, A8 [A3eel A5
sadaud wgde dlHl2s, (0a3) ¢ RAAL WY o, v BU uUleg

YSIEloll W of.< GUR ol Yoiofl UUT A O,

8) In order to constitute an offence under Section 138 of the N.I. Act, this
Court, in Jugesh Sehgal vs. Shamsher Singh Gogi, (2009) 14 SCC 683, noted the
following ingredients which are required to be fulfilled :

“ (i) a person must have drawn a cheque on an account maintained by him in
a bank for payment of a certain amount of money to another person from out
of that account;

(ii) the cheque should have been issued for the discharge, in whole or in part,
of any debt or other liability;

(iii) that cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity
whichever is earlier;

(iv) that cheque is returned by the bank unpaid, either because of the amount
of money standing to the credit of the account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid from that account
by an agreement made with the bank;

(v) the payee or the holder in due course of the cheque makes a demand for
the payment of the said amount of money by giving a notice in writing, to the
drawer of the cheque, within 15 days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid;

(vi) the drawer of such cheque fails to make payment of the said amount of
money to the payee or the holder in due course of the cheque within 15 days
of the receipt of the said notice.

Being cumulative, it is only when all the afore mentioned ingredients
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are satisfied that the person who had drawn the cheque can be deemed to have
committed an offence under Section 138 of the Act.”
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(‘13) ollHEIR @LHEH s12 %121 Kumar Exports V/s Sharma Carpets 2009

(2) SCC 513 ofl YSIEIH] of | Yol Regdic] ulcduifed s:d 8,

" 20. The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt did not exist or that
under the particular circumstances of the case the non-existence of consideration
and debt is so probable that a prudent man ought to suppose that no
consideration and debt existed. To rebut the statutory presumptions an accused
is not expected to prove his defence beyond reasonable doubt as is expected of
the complainant in a criminal trial. The accused may adduce direct evidence to
prove that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove the nonexistence of
consideration and debt by leading direct evidence because the existence of
negative evidence is neither possible nor contemplated. At the same time, it is
clear that bare denial of the passing of the consideration and existence of
debt, apparently would not serve the purpose of the accused. Something which
is probable has to be brought on record for getting the burden of proof shifted
to the complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the court may
either believe that the consideration and debt did not exist or their non-
existence was so probable that a prudent man would under the circumstances
of the case, act upon the plea that they did not exist. Apart from adducing
direct evidence to prove that the note in question was not supported by
consideration or that he had not incurred any debt or liability, the accused may
also rely upon circumstantial evidence and if the circumstances so relied upon
are compelling, the burden may likewise shift again on to the complainant. The
accused may also rely upon presumptions of the fact, for instance, those
mentioned in Section 114 of the Evidence Act to rebut the presumptions arising
under Sections 118 and 139.

21. The accused has also an option to prove the non-existence of
consideration and debt or liability either by letting in evidence or in some clear
and exceptional cases, from the case set out by the complainant, that is, the
averments in the complaint, the case set out in the statutory notice and
evidence adduced by the complainant during the trial. Once such rebuttal
evidence is adduced and accepted by the court, having regard to all the
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circumstances of the case and the preponderance of probabilities, the evidential
burden shifts back to the complainant and, therefore, the presumptions under
Sections 118 and 139 of the Act will not again come to the complainant's
rescue.”

(“l‘o’) q%aﬂ olIHER AR AEIAd0ll Rangappa V/s Sri Mohan, 2010
(11) SCC 441 ol YSIEIHI SEH—AU¢ ol SAH—-A3C ol dgilols
AgjHlolal A2l Hecdall [Regicdl ulauifea sl d 243 ([A[Qg Hidlesls

Riegridlof] [Aa1a UUT A0l AU AISal of A Yot S 8.

« 26. In the light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139 of the Act
does indeed include the existence of a legally enforceable debt or liability. To
that extent, the impugned observations in Krishna Janardhan Bhat may not be
correct. However, this does not in any way cast doubt on the correctness of the
decision in that case since it is based on the specific facts and circumstances
therein. As noted in the citations, this is of course in the nature of a rebuttal
presumption and it is open to the accused to raise a defence wherein the
existence of a legally enforceable debt or liability can be contested. However,
there can be no doubt that there is an initial presumption which favours the
complainant.

27. Section 139 of the Act is an example of a reverse onus clause
that has been included in furtherance of the legislative objective of
improving the credibility of negotiable instruments. While Section 138 of
the Act specifies a strong criminal remedy in relation to the dishonour of
cheques, the rebuttable presumption under Section 139 is a device to prevent
undue delay in the course of litigation. However, it must be remembered that
the offence made punishable by Section 138 can be better described as a
regulatory offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties involved in
commercial transactions. In such a scenario, the test of proportionality should
guide the construction and interpretation of reverse onus clauses and the
defendant-accused cannot be expected to discharge an unduly high standard of
proof.

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive burden.
Keeping this in view, it is a settled position that when an accused has to rebut
the presumption under section 139, the standard of proof for doing so is that of
"preponderance of probabilities". Therefore, if the accused is able to raise a
probable defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials submitted by the complainant in
order to raise such a defence and it is conceivable that in some cases the
accused may not need to adduce evidence of his/her own.”
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(au) g olIHER AU VHElEdofl §A 61 Triyambak S. Hegde V.
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11. From the facts arising in this case and the nature of the rival
contentions, the record would disclose that the signature on the documents at
Exhibits P-6 and P-2 is not disputed. Exhibit P-2 is the dishonoured cheque
based on which the complaint was filed. From the evidence tendered before the
JMFEC, it is clear that the respondent has not disputed the signature on
the cheque. If that be the position, as noted by the courts below a presumption
would arise under Section 139 in favour of the appellant who was the holder of
the cheque. Section 139 of the N.I. Act reads as hereunder:

“139. Presumption in favour of holder- It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the cheque
of the nature referred to in section 138 for the discharge, in whole or
in part, of any debt or other liability.”

12. In so far as the payment of the amount by the appellant in the context
of the cheque having been signed by the respondent, the presumption for
passing of the consideration would arise as provided under Section 118(a) of N.I.
Act which reads as hereunder:

“118. Presumptions as to negotiable instruments — Until the
contrary is proved, the following presumptions shall be made:

(€)) of consideration—that every negotiable instrument was made or drawn
for consideration, and that every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted, indorsed, negotiated or
transferred for consideration.””

13. The above noted provisions are explicit to the effect that such
presumption would remain, until the contrary is proved. The learned counsel for
the appellant in that regard has relied on the decision of this court in K.
Bhaskaran vs. Sankaran Vaidhyan Balan & Anr.(1999) 7 SCC 510 wherein it is
held as hereunder :

“ 9. As the signature in the cheque is admitted to be that of the
accused, the presumption envisaged in Section 118 of the Act can legally be
inferred that the cheque was made or drawn for consideraion on the date which
the cheque bears. Section 139 of the Act enjoins on the Court to presume that
the holder of the cheque received it for the discharge of any debt or liability.
The burden was on the accused to rebut the aforesaid presumption. The Trial
Court was not persuaded to rely on the interested testimony of DW-1 to rebut
the presumption. The said finding was upheld by the High Court. It is not now
open to the accused to contend differently on that aspect. »

(a9) AIH, GRS ollHER AU eldd WIMd s3d [RKedid)
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