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9.

PARA- 15.3 The Plaintiffs have made out a case of alleged nonpayment
of a part of the sale consideration in the Plaint, and prayed for the relief of
cancellation of the Sale Deed on this ground. Section 54 of the Transfer
of Property Act, 1882 provides as under : “54. ‘Sale’ defined.—*Sale’ is a
transfer of ownership in exchange for a price paid or promised or part-
paid and part- promised.” The definition of “sale” indicates that there must
be a transfer of ownership from one person to another i.e. transfer of all
rights and interest in the property, which was possessed by the transferor
to the transferee. The transferor cannot retain any part of the interest or
right in the property, or else it would not be a sale. The definition further
indicates that the transfer of ownership has to be made for a “price paid or
promised or part paid and part promised”. Price thus constitutes an

essential ingredient of the transaction of sale.

In Vidyadhar v. Manikrao & Anr.14 this Court held that the words “price
paid or promised or part paid and part promised” indicates that actual
payment of the whole of the price at the time of the execution of the Sale
Deed is not a sine qua non for completion of the sale. Even if the whole
of the price is not paid, but the document is executed, and thereafter
registered, the sale would be complete, and the title would pass on to the
transferee under the transaction. The non-payment of a part of the sale
price would not affect the validity of the sale. Once the title in the
property has already passed, even if the balance sale consideration is not

paid, the sale could not be invalidated on this ground. In order to
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constitute a “sale”, 14 (1999) 3 SCC 573.

the parties must intend to transfer the ownership of the property, on the
agreement to pay the price either in praesenti, or in future. The intention
is to be gathered from the recitals of the sale deed, the conduct of the

parties, and the evidence on record.

In view of the law laid down by this Court, even if the averments
of the Plaintiffs are taken to be true, that the entire sale consideration had
not in fact been paid, it could not be a ground for cancellation of the Sale
Deed. The Plaintiffs may have other remedies in law for recovery of the
balance consideration, but could not be granted the relief of cancellation
of the registered Sale Deed. We find that the suit filed by the Plaintiffs is
vexatious, meritless, and does not disclose a right to sue. The plaint is
liable to be rejected under Order VII Rule 11 (a). 15.4 The Plaintiffs have
averred in the plaint that the period of limitation commenced on
21.11.2014, when they obtained a copy of the index of the Sale Deed dated
02.07.2009, and discovered the alleged fraud committed by Defendant
No.1. The relevant extract from the plaint in this regard is set out
hereinbelow :—“(7) ... Not only that but also, on obtaining the copy of the
index of the sale deed of the acts committed by the Opponent No.1, 4, 5
and on obtaining the certified copy of the sale deed, we the plaintiffs could
come to know on 21- 11-2014 that, the Opponent No.1 had in collusion
with Opponent No.4, 5 mentioned the false cheques stated below in the so
called sale deed with intention to commit fraud and no any consents of we
the plaintiffs have also been obtained in that regard. The said cheques have
not been received to we the plaintiffs or no any amounts of the said
cheques have been credited in accounts of we the plaintiffs. Thus, the
cheques which have been mentioned in the agreement caused to have been
executed by the Opponent No.1, the false cheques have been mentioned
of the said amounts. Not only that but also, the agricultural land under the
suit had been sold by the Opponent No.1 to the Opponent No.2 Dillipbhai
Gordhanbhai Sonani and the Opponent No.3, Laljibhai Gordhanbhai
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Sonani on 1-4-2013 for Rs.2,01,00,000/- as if the said sale deed was

having clear title deeds. On taking out the copy of the said sale deed with
seal and signature on 21-11-2014, it could come to the knowledge of we
the plaintiffs. We the plaintiffs have not done any signature or witness on
the said agreement. The said agreement is not binding to we the plaintiffs.
Since the said agreement is since null, void and invalid as well as illegal,
therefore, no any Court fee stamp duty is required to be paid by we the
plaintiff on the said agreement and for that we the plaintiffs rely upon the
judgment of the Supreme Court in A.1.R.2010, Supreme Court, Page No.
2807. ...” (emphasis supplied) The plea taken in the plaint that they learnt
of the alleged fraud in 2014, on receipt of the index of the Sale Deed, is
wholly misconceived, since the receipt of the index would not constitute
the cause of action for filing the suit. On a reading of the plaint, it is clear
that the cause of action arose on the non-payment of the bulk of the sale
consideration, which event occurred in the year 2009. The plea taken by
the Plaintiffs is to create an illusory cause of action, so as to overcome the
period of limitation. The plea raised is rejected as being meritless and

devoid of any truth,
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