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PRINCIPLES GOVERNING GRANT OF TEMPORARY INJUNCTION

33.In the case of Anand Prasad Agarwal v. Tarkeshwar Prasad reported in (2001)
5 SCC 568 ,it was held by this Court that it would not be appropriate for any court to
hold a mini-trial at the stage of grant of temporary injunction.

34.The burden is on the plaintiff, by evidence aliunde by affidavit or otherwise, to
prove that there is "a prima facie case" in his favour which needs adjudication at the
trial. The existence of the prima facie right and infraction of the enjoyment of his
property or the right is a condition precedent for the grant of temporary injunction.
Prima facie case is not to be confused with prima facie title which has to be established
on evidence at the trial. Only prima facie case is a substantial question raised, bona
fide, which needs investigation and a decision on merits. Satisfaction that there is a
prima facie case by itself is not sufficient to grant injunction. The Court further has to
satisfy that non interference by the court would result in "irreparable injury” to the
party seeking relief and that there is no other remedy available to the party except one
to grant injunction and he needs protection from the consequences of apprehended
injury or dispossession. Irreparable injury, however, does not mean that there must be
no physical possibility of repairing the injury, but means only that the injury must be a
material one, namely one that cannot be adequately compensated by way of damages.
The third condition also is that "the balance of convenience" must be in favour of
granting injunction. The Court while granting or refusing to grant injunction should
exercise sound judicial discretion to find the amount of substantial mischief or injury
which is likely to be caused to the parties, if the injunction is refused and compare it
with that which is likely to be caused to the other side if the injunction is granted. If on
weighing competing possibilities or probabilities of likelihood of injury and if the Court
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considers that pending the suit, the subject matter should be maintained in status quo,
an injunction would be issued. Thus, the Court has to exercise its sound judicial
discretion in granting or refusing the relief of ad interim injunction pending the suit.
(See: Dalpat Kumar v. Prahlad Singh reported in (1992) 1 SCC 719 .)

45.Quite often, in these types of litigations, it is sought to be argued that an injunction
restraining the defendant from transferring the suit property was absolutely unnecessary
as no post-suit transfer by the defendant can adversely affect the result of the suit
because of the provisions of Section 52 of the T. P. Act whereunder all such transfers
cannot but abide by the result of the suit. It is true that the doctrine of lis pendens as
enunciated in Section 52 of the T. P. Act takes care of all pendente lite transfers; but it
may not always be good enough to take fullest care of the plaintiffs interest vis-a-vis
such a transfer. We may give one appropriate illustration of a suit for specific
performance of contract based on an agreement of sale. In a suit wherein the plaintiff
prays for specific performance and if the defendant is not restrained from selling the
property to a third party and accordingly a third party purchases the same bona fide for
value without any notice of the pending litigation and spends a huge sum for the
improvement thereof or for construction thereon, the equity in his favour may intervene
to persuade the Court to decline, in the exercise of its discretion, the equitable relief of
specific performance to the plaintiff at the trial and to award damages only in favour of
the plaintiff. It must be noted that Rule 1 of Order 39 of the Code clearly provides for
interim injunction restraining the alienation or sale of the suit property and if the
doctrine of lis pendens as enacted in Section 52 of the T. P. Act was regarded to have
provided all the panacea against pendente lite transfers, the Legislature would not have
provided in Rule 1 for interim! injunction restraining the transfer of suit property. Rule
1 of Order 39, in our view, clearly demonstrates that, notwithstanding the Rule of lis
pendens in Section 52 of the T. P. Act, there can be occasion for the grant of injunction
restraining pendente lite transfers in a fit and proper case. (See: Sm. Muktakesi Dawn
and Ors. v. Haripada Mazumdar and Anr. reported in AIR 1988 Cal 25 )

46. In the aforesaid context, we may refer to one old decision of the Calcutta High
Court in Promotha Nath Roy v. Jagannath Kisore Lal Singh Deo reported in
(1912) 17 Cal LJ 427 where it has been observed that a Court will in many cases
interfere and preserve property in status quo during the pendency of a suit in which the
rights to it are to be decided and though the purchaser pendente lite would not gain title,
the Court will prevent by injunction the embarrassment that would be caused to the
original purchaser in his suit against the vendor. And it has been ruled there on the
authority of Turner, LJ in Hadley v. London Bank of Scotland, reported in (1865) 3 De
GJ & S 63 at 70 that if there is a clear valid contract for transfer, the Court will not
permit the transferor afterwards to transfer the legal estate to third person, although
such third person would be affected by lis pendens. Mr. Muhkerjee has drawn our
attention to Dr. S. C. Banerji's Tagore Law Lectures on Specific Relief (2nd Edition,
page 592) where the decision in Promotha Nath (supra) has been approvingly referred
to and also to Fry's Treatise on Specific Performance (6th Edition) where the same rule
has been enunciated as a general principle on the authority of Turner, L.J., in Hadley

(supra).
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