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(20.9) 241 513 AR dE HuAcA Uldlail [sloid HIRfl%R Sisdfl 5.393
H¥Gloll (o1deatHi sRuI1El U 3.2,00,000/ —0fl 254 19d oiel 5 slef
auiel 53 A0d oi@l § dsRA2) As gRuigla w10d o2l A2 siuIg I
AHAA B a2l GdedurRiHi AR 2Ha sRAIE] 9RA U dllslY
4R A ol¥fl Vial A divi 31 sRAEIRA vigdcl sRIET YHRRId
AR &dl Al oiéId AdIHi AH1Ad B, U AR &Rl Al GiAIYall
AHdaiAi SIS Y14l AHUdIdi A419d aiefl 5 sRAIEl(l s Baedui]
141 ciA1dol] A (Addl sielR AH1dd] aiell. sRAUIE] &1 2RIA 341 A
dlvl A8S AINA &dl dail doil GedIHi ARIVIA sRAUIEIA As ol.ovac3€E
AN &dl dail AHLatHi ARV dHy SRUIE] ciddll ueluig] duiel % o
Aiell 3013 s A19d B d Ais—38] Y A AHdd B, Al
auiieief] [Qpg Sig YAl ARV &RI 2A1udIH A419d oief] § 241 duilRiall
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AR dufl 2A410d 41 aizg?] vid aifk Hisidial SIS sREI ofell. AHis—
130l AMld Y1dlofl aixlHi sRul€ledl Agdlol sl Adid Gedl ad)
o1®fl. AAis— 30l oflA Y¥Giall AuiIRIal Fdi, 211 AsHI ARl 24el b
&ldio] AUl HI2l sRAIENf] GaeauriAi sRu1e] sefisl Gefl ad ol
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"AER oIl AHIRA AAHRI 2Ad AUIR Ullall [Bd HI2
addiRl v ¢s qxa Hi2 dlAdl 8, ed § HINRAY
drRlu  */o0c/x008l  difli 3/0c/011
Alofl ea Hie axiFl vl dl9al & 40 d aRly
AIHI 241 ollRll HR ddlal Ud Ysd] A1ydiall w2
Adl (AR cRI1 al UId] A1 21%A% dHl dul]
AHIUolRal 818 Belail oflRll AINUA . Aol AER AHIUE
alelel]l 284 U2 2Aed 3 slulXdle U2 a3l dull AHiveliR
Al 211 dull AaliR ols Al Jloséyl &RSI QAo
As ANUA B Yol ASIBo2 01.326510110000190 &
Yol Yol AS of. 041839 361013503 000871-10
8."

(20.2¢ Aol sPINN Adi, &ldd] sRulEe sAUEl &Rl s1EHi dl.
RA/9/0%0l1 A% EIVA SUIHT AH1dd 8. Ais—ACdll AsalAd¥Ac2
2dlu ¥ldl dHw sl sRAIE 20l AdUIAall Al2iEaHIal ¥dl,
ARIlA Sldis oldld dl.oc/aa/061 JA¥ AAd alef, sRyIE
AHAHATEIHT AUUIHT A1AE B ¥ GlIcid oiRAIYUS SIS ditl § dsAR
Adidi 219¢ o,

(20.3) AR &RI SIF oiUIY AHis—90fl SlHiS oflElAall ¥diet 241
Auidi 2H1Ad o], agHi, AR dE SlHis oA sRuIEH] ¥LIdd
diFW o2l HAE ddl I oA AdiHi AH1dd o] § A1 eslsdal sl dld
ussiRd adfl. ARMall Ad] slef 32 o2l 5 AV SIS Yisuas] § dnxold]
B5N cuilRl U A8l 53 814 2l As AR 81, ARIel A y©I Sief
31 ol 3 gl scl uidl As A 2R &dl. sIg ediofl Ysyell U2
ANUYIHI AH1dd of &dl doll SIE o1sS Y1dlofl AREININHI, ARV &I
2dRes 3 el s3lal AudiHi 2419d SR As uel AN RRJIGE gogHo
s2ofl SEAH.A3E BE6Nall AgHlolal AHISNd 52 B. I 43 alIHER YA
si& &Rl Bir Singh vs. Mukesh Kumar [2019 4 SCC 197]i
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“37. A meaningful reading of the provisions of
the Negotiable Instruments Act including, in
particular, Sections 20, 87 and 139, makes it
amply clear that a person who signs a cheque
and makes it over to the payee remains liable
unless he adduces evidence to rebut the
presumption that the cheque had been issued
for payment of a debt or in discharge of a
liability. It is immaterial that the cheque may
have been filled in by any person other than
the drawer, if the cheque is duly signed by
the drawer. If the cheque is otherwise valid,
the penal provisions of Section 138 would be

attracted.

38. If a signed blank cheque is voluntarily
presented to a payee, towards some
payment, the payee may fill up the amount
and other particulars. This in itself would not
invalidate the cheque. The onus would still be
on the accused to prove that the cheque was
not in discharge of a debt or liability by

adducing evidence.

39. It is not the case of the respondent-
accused that he either signed the cheque or
parted with it under any threat or
coercion. Nor is it the case of the respondent-
accused that the unfilled signed cheque had
been stolen. The existence of a fiduciary
relationship between the payee of a cheque
and its drawer, would not disentitle the payee
to the benefit of the presumption
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under Section 139 of the Negotiable
Instruments Act, in the absence of evidence
of exercise of undue influence or coercion.
The second question is also answered in the
negative.

40. Even a blank cheque leaf, voluntarily
signed and handed over by the accused,
which is towards some payment, would
attract presumption under Section 139 of the
Negotiable Instruments Act, in the absence of
any cogent evidence to show that the cheque

was not issued in discharge of a debt.

(20.%) ARIRA H10d As ARl [QAAY RISl & al d A1)
oAI9 Adl &l dl d YaR sldll AlfAdlol ofixl sRu1El U vl
QASI aifs. ol AR Uldlall ciéId Gell s3] AsUIHi [oidgn 1 dl
yel dal (oigly Hioldl dg SRIEID Aofdlal oi@fl. ciRdl Yridid]
URlell 5.905 H¥o A oRAIY Alldd  sJlofl  FdIGER] A
ARGl o B A A siHeER  [Ecel  aiEgslE &R
CRL.M.C.212/2021 & Crl.M.A. 1084/2021 s Summy Bhasin

vs State of NCT of Delhicll 34#i dl.a0/03/20%011 A%

AMNUYIH AHIAA YSIEHT LRI B 5

“10. An offence under Section 138 of the
N.I.  Act is technical in nature and
defences, which an accused can take, are
inbuilt; for instance, the cheque was
given without consideration, the accused
was not a Director at that time, accused
was a sleeping partner or a sleeping
Director, cheque was given as a security
etc, etc., the onus of proving these
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defences is on the accused alone, in
view of Section 106 of the Indian
Evidence Act, 1872. Since the mandate
of the legislature is the trial of such
cases in a summary manner, the
evidence already given by the
complainant by way of affidavit s
sufficient proof of the offence and this
evidence is not required to be given
again in terms of section 145(1) of the
N.l. Act and has to be read during the
trial. The witnesses i.e. the complainant
or other witnesses can be recalled only
when the accused makes such an
application and this application must
disclose the reason why the accused
wants to recall the witnesses and on
what point the witnesses are to be cross

examined.

11. The offence under Section 138 of the
N.l. Act is an offence in the personal
nature of the complainant and since it
is within the special knowledge of
the accused as to why he is not to
face trial under section 138 N.l. Act,
he alone has to take the plea of
defense and the burden cannot be
shifted to complainant. There is no
presumption that even if an accused
fails to bring out his defense, he is
still to be considered innocent. If an
accused has a defense against dishonor
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of the cheque in question, it is he alone
who knows the defense and responsibility
of spelling out this defense to the Court
and then proving this defense is on the
accused. Once the complainant has
brought forward his case by giving his
affidavit about the issuance of cheque,
dishonor of cheque, issuance of demand
notice etc.,, he can be cross-examined
only if the accused makes an application
to the Court as to, on what point he
wants to cross examine the witness (es)
and then only the Court shall recall the

witness by recording reasons thereto.”
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(A0.4) oAU oIHER &lUSIEell G.Manohar & Anr. vs.
S.Mahalingam [(1992) LW (Cri) 367], M/s. Balaji
Seafoods Exports (India) Ltd. & Anr. vs. Mac Industries
Ltd.[(1999)1 CLJ (Criminal) 372], Anil vs. Vinod Kumar
[(2010) 2 DCR 638], Dharmesh Singh vs. Suresh
[(2009)2 DCR 6] dxx diveRr YMH sléoll M.S.Narayana

Menon @ Mani vs. State of Kerala
[Cri.Appeal/1012/199], Krishna Janardan Bhat vs.
Dattatraya G. Hegde[IR 2008 SC 1325], Rangappa vs.
Mohan[AIR 2010 Sc 1898] oI 31| Audidi AHIAd YSIEl U

AHIYR AUUHI A1dd B 2al edld SAUIHI 2A19d B § AURNIA 221y
Udoz sA9d  o@l. ¥ d dRIW dYRdl  cislaell sRE ¥
Aol A .AA520l 5.93¢ 8650 Yol olad 2AL(l ASIRI UG 22U Yool
sRAl dlefl USRI del. R elddll cluiguiel edld Aed 2SS URoll
WRidl AddiHi 21d dl AR sldis dlldlRioll wdist xla 3
sRAIElfl Gaeauiiell & [AAY (oideot & Yrdl Y s3al ¥ sig vl
2% Al oA AdiHi A19d o], HIn 221U UAoe AURIIA spwdd
o®fl ddl edld sUIHi 1dd 8. AHx 2icil€d dRlW wHARMlall iidIi
Yg ¢isla &g dell yel sig YRidl AHANGIHI AHA19d o2l ¥ 2A1fAd
]lall ool ARl U @ldl ©di sRuIEl U aldidl edld saIAi
AAd B. oIHER HMH SI& %Rl M/S M. M. T. C. Ltd. & Anr vs

M/S Medchl Chemicals & Pharma P. Ltd. [AIR 2002
SUPREME COURT 182] YsIeldi 5p4dIHI A419d 8 §,

“lJust such a contention has been
negatived by this Court has, in the case of
Modi Cements Ltd. v. Kuchil Kumar Nandi
reported in (1998) 3 SCC 249. It has been
held that even though the cheque is
dishonoured by reason of 'stop payment'
instruction an offence under Section
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138 could still be made out. It is held that
the presumption under Section 139 s
attracted in such a case also. The
authority shows that even when the
cheque is dishonoured by reason of stop
payment instructions by virtue of Section
139 the Court has to presume that the
cheque was received by the holder for the
discharge, in whole or in part, of any debt
or liability. Of course this is a rebuttable
presumption. The accused can thus
show that the "stop payment”
instructions were not issued because
of insufficiency or paucity of funds. If
the accused shows that in his account
there was sufficient funds to clear the
amount of the cheque at the time of
presentation of the cheque for
encashment at the drawer bank and that
the stop payment notice had been issued
because of other valid causes including
that there was no existing debt or liability
at the time of presentation of cheque for
encashment, then an offence
under Section 138 would not be made
out. The important thing is that the
burden of so proving would be on the
accused. Thus a Court cannot quash
a complaint on this ground.”

ACJM,
Dwarka




14
CC/1763/2021

(20.9) &ldall_3A43i sRAIEl wdicied] RQAA 3ol FH ldig
Ar] YdR sdldfl d®fl. &idall dis—awoll As WRR AR &Rl

sRAIElD 2Audidi A419dIg] YUR & 8 AR doll A1 SRIEIY
Ao wofHlol WG B. RIRGIE YAdlall ol AR W AAI9dl
Al VoHlolg] Visol Sdlofl ol AR U BA 8. il 243 olIHER
A3 si2 Jldioll dl.av/ao0/Roqcal [sHload ald
ol.auwu/R0AcHI Gad 20 (9. EfQa2 RlEdll 5unHi AN YSIEIH

S} oflA Yx¥0loll AAAdIS0l S B.

“The accused has failed to lead any
evidence to rebut the statutory
presumption, a finding returned by both
the Trial Court and the High Court. Both
Court not only erred in law but also
committed perversity when the due
amount is said to be disputed only on
account of discrepancy in the cartons,
packing material or the rate to determine
the total liability as if the appellant
was proving his debt before the Civil
Court. Therefore, it is presumed that the
cheques in question were drawn for
consideration and the holder of the
cheques, i.e. the appellant received the
same in discharge of an existing debt.
The onus, thereafter, shifted on the
accused-appellant to establish a
probable defence so as to rebut such
presumption, which onus has not
been discharged by the respondent.”

(20.9) ARMIA  #HI2 deidd oAl S U2 digdieall 8  dl

Alg d H gRuEddl  Gae auiri asl uel s uy 8,
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gyHi, A9l oAg GUR  wRIRsl Hxoiofl Aol A1 A2

$.99¢ ol s.13coll  FWIAYIGUT  HYGloll  VgjHIollo] ViSe  S3]
A5 dedl  AAH, AAlR Aol Hlodld  |RIS  &ldl AV, WRg
SRl 54 WR RISl Gefl sl 1 s1A siu19ul dd] usiar eiidotl ool
5 dg sIg AR d 285 GuR dId] asdl ofell. ARIIA A exifadio) & 5
dHell &Rl gRuUIEG AudIHI 211dd Vs sRAIE] ¥LId & d sRuIEld
ANE of &dl 2ol AUR ¢igl HI2 84 dl9d &d] doll Ysaell U2 o edlef
AHRIUIA 219 q] [Ao1g1Rdcd YaR sdI0] ¢ ARIUIA Ad] &[Sl 240l

29190 3sS W2 diddioll 8 atiefl S18 Al diRrRl W AHId] A5 S, si d

2A%¥g] ARdcd ¥ of &g Ul §A%g] Hllol 21Rdcy Aed algf Aeid &g

S, A1HIoY offesriiol] uilsa Ag Hiofla U] AS 5, 1Al SAall AN
AHJY VRUR ARdcd GRIdg of &g, UG AP GUR AAUT sAIHi 2419d
GuRIsd AXNHI AR AR Aot IfgAseal] saH 1<(1) 2al Q
3Coll VigfHlololl Viscloll WHls il Uldiell wRel wdsl usd el
AR 3AIE1A 2% SA 38S WRell Y1410l Adli SAH 3¢ ofl cdcdl AdINIdl
alef, Ad1ddIn] As AR 4Rl s2uIEla SIUEARBWII ARIT VS AIUdIHI

AH1Ad &ldlo] YAUR I 8.

(20.¢) 214, GUAISA UAT KA Y YIdIRAlg HCRUISol S3] ollHER
1A Sleotl YsieRNHI RUINa Rlgidl yxot Gwsd Uyl
SRENAR A &lssd [o1:RisUll WRIUR Ui 8 5, s3AIEIRA Uldioll 5
WRAR sd 8 dl Al siA AR [A3ea €l adNfloid gorgHoe
As2oll SAH—-AU¢ Al SEH—-U3E 86N SAUIMI AIddl VgjHIollg] vi
sol ARl s3] Sd o], 241 GURsd AUHA &slsd loidi Adl HE

ol. 9ol %10 6SI1RH| AU A 219 &
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ol ARl dNMAcid ooz Ased <ol sAH—-3 <0l

Aol €N 8RAY €.

crodee  GuR el oA AT sAT Yo sdlueua €l
aaNflAoid gorgdoe Aiseoll SaH—3¢ ofl Aotl A AARIUlA s R0
8AUUl HIZall dHIH AIURIS dcdl [o1:ISURT RUR 3 ASH 8, dl
Varkey vs. State [1989 CrilJ 2357] ol YSIEIHI olIHER FRAI
algsie &Rl oflA Yot wAIld $3d 8 5 A%IRe Rl AHo 2RIGd
sAHi [Bloid URflR  slsell  sad—UU(R) Yo AXIol  §SH
Sl AHA A% 203 ARIYlA Aicindiof]l %32 oiefl al sldall SAH AHoH
aidoid Mlsu1efl Add eldiedl AHRVla 4% 23 Aiciadi ol ¥3RId

gelid] oiefl2
“2. Offence Under Section 289, |.P.C. is

punishable with imprisonment of either
description for a term which may extend to
six months or with fine which may extend to
one thousand rupees or with both. Such an
offence is to be tried as a summons
case. Section 255 of the Code of Criminal
Procedure deals with acquittal or conviction
of accused tried in a summons case. Clause
(2) of that Section 2 states where the
Magistrate does not proceed in accordance
with the provisions of Section 325 or Section
360, he should, if he finds the accused guilty,
pass sentence upon him according to law.
This provision does not enjoin the trial
Magistrate to hear the accused on the

question of sentence as provided by Section
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248(2) of the Cr. P.C. Provisions similar
to Section 248(2) is contained in Section
235(2) of the Code as well. Those provisions
deal with cases tried as warrant cases or as
sessions cases respectively. From the scheme
of the above provisions it is evident that
Courts convicting an accused charged with
graver offences have to hear them on the
question of sentence. Accused tried for lesser
offence as in the case of summons case, such
provision is conspicuously absent. Therefore,
the learned Sessions Judge was clearly in
error in thinking that the fine of Rs. 500/-
imposed on the accused in a case tried as a
summons case was contrary to the provisions
contained in the Cr. P.C. requiring remit of the
case to trial Court because the accused was
not given opportunity to make his

representation on the sentence.”
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“The Court must therefore, be satisfied before
invoking Section 4(1) of the PO Act that it is
apt and suitable to the end in view and to the
circumstances of the case to do so. Offence
under Section 138 of the Act is punishable
with imprisonment or with fine which may
extend to twice the amount of the cheque or
with both. Section 357(1)(b) of the Code
empowers the Court to order the whole or
part of fine recovered to be paid as
compensation for loss or injury caused by the
offence. Section 357(3) of the Code also is
applicable to a person found gquilty under
Section 138 of the Act. A learned Judge of this
Court pointed out in Anilkumar Vs. Shammy
(2002(3) KLT 852) that normally a direction
for payment of compensation under Section
357 of the Code should follow a successful
prosecution under Section 138 of the Act.
Learned Judge observed that "if there are
sufficient and compelling reasons, the Court
must specify such reasons in the judgment
and then only choose not to invoke the
powers under S.357 of the Criminal Procedure
Code.". The scheme of the Act is to
compensate the payee or holder in due
course on successful prosecution of the
offender for the loss or injury he has suffered.
Responsibility of awarding compensation to
the payee or holder in due course is
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bestowed on the Court. Causing dishonour of
cheque due to insufficiency of funds and non-
payment of the amount within the prescribed
time even after dishonour intimation and
demand for payment of the amount is not an
emotional act done under any compulsion of
circumstances. In my view, having regard
to the object of introducing Section 138
of the Act and the nature of that
offence, there is Ilittle scope for
reforming a person who is proved to
have committed the offence punishable
under Section 138 of the Act and
directing him to execute bond and in the
meantime be of good behaviour and
keep peace in the locality for any period
whatsoever. As such it is not expedient
to release a person convicted of the
offence under Section 138 of the Act on
probation under Section 4(1) of the PO
Act. Learned Magistrate was not correct
in invoking Section 4(1) of the PO Act.
That part of the judgment therefore, is liable
to be set aside and, |1 do so.”
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